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Langsdale  v.  Geisekdorff. 

CovY'EYA'SC'K.'^  Reservation  of  Dam^  Race,  Water-Power  and  Right  of  Way, 
— Subsequent  Conveyance  of  Mill  Privileges, — Abandonment  of. — Eaaemeni, 
—Pariies.—OTL  the  death  of  the  owner  in  fee-simple  of  certain  lands,  across 
vhich  flowed  a  creek  which,  by  means  of  a  dam  across  it,  supplied  a  mill- 
race  with  water  used  in  propelling  a  mill,  all  situated  on  said  lands  and 
belonging  to  such  land-owner,  a  commissioner  of  court,  in  a  suit  to  parti- 
tion sach  lands,  sold  and  conveyed  to  A.,  and  A  sold  and  convoyed  to  B^ 
that  part  of  such  lands  on  which  were  situated  said  creek  and  dam  and  the 
upper  part  of  the  mill-race  ;  *<  Reserving,  however,  expressly,  the 
right  to  the  water,  dam  and  mill-race  now  upon  said  premises,  as  the  same 
exist,  and  the  right  of  way  *  to  pass  and  repass  on  both  sides  of  said 
race,  and  along  and  around  said  dam  on  either  side  of  "  said  "  creek  *  ,  as 
may  be  needed  for  the  purpose  of  repairing,  rebuilding  or  examining  the 
same  or  either  of  them  *  ;"  and  A.  "purchased  said  land  subject  to  rights  of 
way  for  a  race  now  running  through  the  same.*'  Said  commissioner  af- 
terward sold  and  conveyed  to  C,  who  sold  and  conveyed  to  D.,  who  sold 
and  conveyed  to  E.,  a  part  of  such  lands  below  that  conveyed 
to  B.,  and  embracing  the  mill  and  the  lower  part  of  the  mill-race, 
"  With  all  the  mills,  houses,  structures  and  improvements  thereon,  the 
right  of  water  by  which  said  mill  is  propelled,  and  right  of  way  to  improve 
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*  the  race  in  which  said  water  is  conveyed  (said  right  of  way,  when 
added  to  said  race,  to  he  limited  to  forty  feet  in  width,  taken  together,  on 
all  lands  through  which  said  race  now  passes,  not  sold  to  0.  *  ),  the 
right  to,  and  use  and  benefit  ofj  the  dam  from  which  said  race  issues  and 
is  supplied,  and  the  further  right  of  way  *  along  "  said  "  creek,  to  said 
dam,  for  the  purpose  of  making  repairs  upon  and  around  the  same.  Said 
water-power  mentioned  being  considered  as  that  running  within  said  race, 
from  the  dam  aforesaid." 

B.  sued  £.,  alleging  that  the  latter,  to  supply  certain  ice-ponds  on  lands  of 
third  persons  with  water,  had  suffered  the  latter  to  construct  a  dam  in  sud 
race  ;  had  run  his  mill  by  steam,  instead  of  water,  during  the  ice  sea- 
son ;  had  increased  the  height  of  the  dam  and  increased  the  capac- 
ity of  the  mill-race,  and  changed  the  use  of  the  water  from  milling 
purposes  to  that  of  supplying  such  ice  ponds ;  and  that  he  had  thereby 
caused  pools  of  water  to  stand  on  and  in  the  vicinity  of  the  plaintiff's 
premises.    Prayer  (hat  E.'s  easement  be  declared  forfeited. 

Htldy  that  all  the  rights  reserved  in  the  deeds  to  A.  and  B.  were  not  con- 
veyed to  C,  D.  or  E. 

Hfild^  also,  that,  though  E.'s  acts  be  wrongful,  B.  can  not  maintain  an  action 
to  declare  the  easement  forfeited. 

Prom  the  Marion  Superior  Court. 

B.  K.  EllioU,  A,  C.  Ayres,  E.  A.  Brown j  J.    W.  Gordon^ 
It.  N.  Lamb  and  S.  M.  Shepard^  for  appellant. 
N.  B.  Taylor,  F.  Band  and  E.  Taylor,  for  appellee. 

BiDDLE,  J. — We  take  the  following  statement  of  the 
case,  which  is  not  controverted  by  the  appellee,  from  the 
brief  of  appellant : 

"About  the  year  A.  D.  1848,  Nathaniel  West  died 
seized  of  a  large  body  of  land  near  the  city  of  Indianapo- 
lis. On  one  of  these  tracts  was  a  flouring  mill,  built  about 
the  year  1882,  propelled  by  water-power  from  a  dam 
across  Fall  Creek.  The  water  was  conveyed  from  the 
dam  to  the  mill  by  a  race  about  one-half  mile  in  length. 

"  Subsequently,  the  lands  were  sold  in  separate  parcels, 
by  virtue  of  a  decree  of  the  Marion  Circuit  Court,  render- 
ed in  a  suit  instituted  by  certain  of  the  legatees  of  West 
for  a  division  of  the  estate  and  payment  of  the  encum- 
brances. 
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"  That  portion  of  the  land,  on  which  the  dam  and  upper 
portion  of  the  race  were  situate,  was  sold  by  the  commis- 
sioner appointed  by  the  court,  one  William  Robson,  to 
George  W.  Pitts,  the  grantor  of  the  appellant.  This  sale 
was  made  June  1st,  1853,  and  reported  by  him  to  the 
court,  which  was  approved  and  deed  made  July  26th, 
1853. 

"  The  tract  on  which  the  mill  was  situated  was  sold  by 
said  commissioner,  July  21st,  1853,  which  was  reported  to 
the  court,  and  afterwards  confirmed  and  deed  executed,  to 
Charles  and  Shapley,  through  whom  the  appellee  claims 
title. 

"  The  deed  to  Pitts  contained  the  following  reservation 
in  favor  of  the  mill  property,  afterwards  sold  to  Charles 
and  Shapley,  to  wit :  *  Reserving,  however,  expressly,  the 
right  to  the  water,  dam  and  mill-i*ace  now  upon  said 
premises,  as  the  same  exist,  and  the  right  of  wa}'  at  all 
times  to  pass  and  repass  on  both  sides  of  said  race,  and 
along  and  around  said  dam  on  either  side  of  Fall  Creek 
from  the  Michigan  road,  as  may  be  needed  for  the  pur- 
pose of  repairing,  rebuilding,  or  examining  the  same,  or 
either  of  them,  *  *  and  purchased  said  land  subject  to 
rights  of  way  for  a  race  now  running  through  the  same.* 

"  The  deed  to  Charles  and  Shapley,  after  describing  the 
land,  says  :  '  With  all  the  mills,  houses,  structures  and  im- 
provements thereon,  the  right  of  water  by  which  said  mill 
is  propelled,  and  right  of  way  to  improve,  from  time  to 
time,  as  may  be  needed,  the  race  in  which  said  water  is 
conveyed  (said  right  of  way,  when  added  to  said  race,  to 
be  limited  to  forty  (40)  feet  in  width,  taken  together,  on 
all  lands  through  which  said  race  now  passes,  not  sold  to  said 
Charles  and  Shapley),  the  right  to,  and  use  and  benefit  of, 
the  dam  from  which  said  race  issues  and  is  supplied,  and 
the  further  right  of  way,  to  and  from  the  Michigan  road, 
along  Fall  Creek,  to  said  dam,  for  the  purpose  of  making 
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repairs  upon  and  around  the  same.  Said  water-power 
mentioned  being  considered  as  that  running  within  said 
race,  from  the  dam  aforesaid.' 

"  Shapley  sold  to  Charles,  and  Charles  sold,  January 
18th,  1865,  to  Brett,  Braden  &  Mclntire,  the  mill,  with  a 
tract  containing  36  and  70-100  acres,  with  the  mill  privilege 
described  as  above,  except  that  the  race  was  limited  to 
forty  feet  in  width  on  all  lands  except  those  conveyed. 
Brett,  Braden  &  Mclntire  afterwards,  on  the  80th  of  Decem- 
ber, 1865,  sold  a  portion  of  the  land  purchased  of  Charles  to 
Joseph  Butsch,  but  retained  the  mill  and  mill  privileges, 
and  afterwards,  on  June  6th,  1866,  made  the  contract  to 
furnish  him  with  water  from  the  race  for  an  ice-pond 
on  the  land  formerly  purchased  as  aforesaid  from  them. 

"Afterwards,  on  December  14th,  1869,  Brett,  Braden  & 
Mclntire  conveyed  to  the  appellee  and  brother  the  mill, 
by  boundaries  particularly  specified  and  embracing  seven 
acres  of  land,  with  the  same  stipulations  as  to  right  of 
water  and  race  as  in  the  deed  from  Bobson  to  Charles 
and  Shapley,  except  that  the  race  was  to  be  confined  to 
forty  feet  in  width,  on  all  lands  except  those  conveyed  to 
appellee. 

"  After  the  purchase  of  the  mill  and  water  rights,  as 
above  described,  by  Geisendorff,  the  appellee,  he  entered 
into  contracts  with  other  parties  to  furnish  them  water 
from  the  race  to  fill  their  ice-ponds.  All  of  the  ponds 
were  below  the  line  of  the  appellant's  premises,  but  were 
on  no  part  of  the  seven  acres  sold  to  Geisendorff  with  the 
mill  and  mill  privileges,  and  part  of  them  were  not  on  any 
part  of  the  tract  originally  sold  to  Charles  and  Shapley, 
but  the  Butsch  pond  was  on  a  part  of  that  tract  which  he 
had  purchased  of  Brett,  Braden  &  Mclntire  as  aforesaid. 
To  supply  all  these  ponds  with  water,  and  to  keep  the 
water  level  in  the  ponds,  a  dam  about  three  feet  high  was 
placed  by  the  owners  of  the   ponds,   with   GeisendorflF's 
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consent,  in  the  race,  at  a  point  below  the  appellant's  lands, 
but  above  the  appellee's,  which  so  interfered  with  the 
Fanning  of  the  mill  at  those  seasons  with  water  that  it  was 
then  run  by  steam. 

^*  Langsdale,  the  appellant,  brought  suit  in  the  Superior 
Ck)urt  of  Marion  county,  against  the  appellee,  charging  the 
&ct8  above  set  forth,  and,  in  addition,  that  the  appellee 
had  increased  the  height  of  the  dam  and  increased  the 
capacity  of  the  race,  and  entirely  changed  the  use  of  the 
race  from  that  of  milling  purposes  to  that  of  furnishing 
water  for  those  ice-ponds,  and  so  obstructed  said  race  with 
a  dam  that  it  wholly  diverted  the  water  from  the  mill, 
and  used  more  water  than  was  required  for  the  mill,  and 
more  than  he  had  a  right  to,  and  backed  water  upon  his 
land  to  his  injury,  and  caused  stagnant  pools  of  water  to 
stand  in  the  vicinity  of  his  farm ;  and  claiming  that,  by 
changing  its  use  and  diverting  it  from  the  mill,  appellee 
had  abandoned  and  forfeited  his  rights  in  the  dam  and 
race,  and  praying  that  he  might  be  adjudged  to  have 
abandoned  the  easement  so  claimed  by  him  in  the  dam 
and  mill-race,  and  that  he  be  enjoined  from  setting  up  any 
claim  or  interest  in  the  lands  of  appellant,  and  for  damages 
for  injuries  suffered. 

^<A  general  denial  was  filed  to  the  whole  complaint,  and, 
to  so  much  as  charged  the  appellee  with  increasing  .the 
height  of  the  dam,  he  answered  that  the  same  was  done 
by  the  leave  and  license  of  the  appellant. 

"  There  was  a  trial  at  special  term  by  the  court,  and 
finding  for  the  defendant,  and  plaintiff's  motion  for  a  new 
trial  overruled,  which  finding  and  judgment.  On  appeal  to 
general  term,  was  affirmed,  from  which  judgment  this  ap- 
peal is  taken. 

<'At  the  trial,  the  plaintiff,  Langsdale,  after  the  introduc- 
tion of  the  various  deeds  showing  the  title  of  the  plaintiff 
and  also  of  the  defendant,  offered  to  show  that  the  width 


6      SUPREME  COURT  OF  INDIANA. 

Langedale  v.  GeisendoHf. 

of  the  race  on  hie  lands  had  been  increased,  and  was  wider 
than  the  same  existed  at  the  time  it  was  sold  to  his  grant- 
or, Pitts,  and  wider  than  Geisendorff,  under  the  terms  of 
his  deed,  was  entitled  to  maintain  it  on  his,  appellant's, 
land ;  but  the  court  refused  to  admit  the  evidence,  to  which 
the  appellant  at  the  time  excepted. 

"  The  appellant  also  oftered  to  show  that  the  dam  in  the 
race  had  the  eftect  to  and  did  flow  the  water  into  the 
ponds  on  land  not  owned  by  appellee,  nor  belonging  to 
the  mill  tract  owned  by  him,  which  evidence  the  court 
excluded,  and  to  which  appellant  reserved  his  exception. 

"  Appellant  also  offered  to  show  that  the  dam  in  the  race 
wholly  obstructed  the  flow  of  the  water  to  the  mill,  and 
was  put  in  to  turn  the  water  into  the  ponds,  to  be  convert- 
ed into  ice,  which  evidence  the  court  excluded. 

"  Appellant  also  offered  to  prove  the  use,  and  how  the 
dam  and  race  existed  at  the  time  of  the  sale  of  land  to 
Pitts,  which  the  court  excluded. 

"  Appellant  also  offered  in  evidence  the  record  referred 
to  in  the  deeds  of  Robson,  Com'r,  to  Pitts,  and  to  Charles 
and  Shapley,  and  of  the  cause  in  which  said  order  of  sale, 
report,  etc.,  were  made,  all  of  which  was  excluded. 

"Appellant  also  oftered  to  introduce  in  evidence  the 
contracts  made  by  the  appellee  with  various  persons  for 
furnishing  them  water  from  the  race  for  their  ice-ponds, 
which  was  excluded  by  the  court. 

"  The  appellant  submits  for  the  judgment  of  this  court 
the  following  propositions  and  the  questions  involved  : 

"  1st.  That,  as  Langsdale  is  the  owner  in  fee-simple  of 
the  land  on  Which  the  dam  and  upper  part  of  the  race  are 
situate,  no  matter  how  broad  or  large  an  easement  thereto 
may  have  been  reserved,  he  is  entitled  to  maintain  his  ac- 
tion against  every  one  except  the  person  who  holds  the 
easement,  and  against  him  if  he  exceed  the  right  actually 
granted  to  him. 
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'*  2(1.  That  the  grant  to  Geisendorff,  and  to  Charles  and 
Shapley,  his  grantors,  of  the  right  of  water  by  which  the 
mill  was  propelled,  ander  the  terms  of  his  deed,  is  a  grant 
of  water-power^  and  not  of  the  corpus  of  the  water.  That 
is,  the  right  to  use  the  impetus  or  momentum  of  the  water, 
to  propel  machinery,  but  not  to  confine  it  in  reservoirs,  to 
be  manufactured  into  ice,  and  that  its  use  as  a  water-power 
was  all  that  was  contemplated  at  the  time  of  the  original 
grant. 

•*  3d.  That  the  right  of  water  or  easement  in  the  laud  of 
appellant  was  granted  and  reserved  to  appellee  as  appurte* 
nant  or  appendant  to  the  mill  property,  as  the  dominant  es* 
tate,  and  that  it  can  not  be  severed  from  it  and  attached  to 
or  used  for  the  benefit  of  other  tracts  or  estates. 

**  4th.  That  when  it  is  once  severed  from  the  dominant 
estate  it  is  gone  forever. 

"  5th.  That  under  the  reservation  in  the  deed  to  Pitts, 
even  if  the  appellee  is  the  owner  and  entitled  to  the  full 
benefit  of  it,  he  can  not  maintain  the  race  wider  or  in  a 
different  manner  than  the  same  then  existed. 

**  6th.  That,  by  the  terms  of  his  own  deed,  the  appellee 
was  to  limit  his  race  to  forty  feet  in  width  on  all  land  not 
owned  by  him,  and  that,  consequently,  he  had  no  right  to 
spread  it  out  over  a  number  of  large  ponds  on  land  not 
owned  by  him." 

The  finding  of  the  court  against  the  appellant,  as  to 
that  part  of  the  complaint  which  avers  that  the  appellee 
raised  the  dam  in  Fall  Creek  above  its  original  height, 
upon  the  answer  of  license,  is  not  complained  of  in  the 
brief  of  the  appellant ;  we  therefore  dismiss  that  branch 
of  the  case  at  once,  without  further  notice. 

The  appellant's  counsel  have  expended  much  research 
to  show  us  the  distinction  between  a  grant  of  water  and 
a  grant  of  water-power ;  and  that,  by  a  grant  of  water- 
power,  the  water  itself — ^the  corpiLs-^oes  not  pass;  bat 
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we  do  not  perceive  the  application  of  such  a  distinction  to 
the  case  we  are  considering.  The  right  of  the  appellant 
depends  upon  the  construction  of  the  deed  from  Rohson 
to  PittSy  under  which,  through  Pitts  and  Burkhart,  the 
appellant  holds.  The  case  seems  to  have  heen  brought  and 
tried,  and  treated  throughout  the  proceedings,  as  if  all 
that  was  reserved  in  the  deed  from  Robson  to  Pitts  was 
subsequently  conveyed  by  Robson  to  Charles  and  Shap- 
ley,  from  whom,  indirectly,  the  appellee  holds ;  but  this 
does  not  appear  to  us  to  be  the  case.  Indeed,  the  case  ap- 
pears to  have  been  decided  upon  the  construction  of  the 
deed  from  Robson  to  Charles  and  Shapley,  instead  of 
upon  the  construction  of  the  deed  from  Robson  to  Pitts. 
If  the  deed  from  Robson  to  Pitts  does  not  convey  what 
the  appellant  claims,  he  can  not  maintain  the  action,  even 
if  the  appellee  was  a  wrongdoer  as  against  other  per- 
sons. In  the  premises  of  the  deed  from  Robson  to  Pitta, 
it  is  recited  that  Pitts  '^  purchased  said  lauds  subject  to 
rights  of  way  for  a  race  now  running  through  the  same,  and 
right  to  a  certain  dam  now  on  said  land,  with  full  priv- 
ilege of  passing  and -repassing  along  said  race,,  and  along 
and  around  said  dam,  and  to  and  from  the  same,  for  all 
purposes  of  repair,  rebuilding  and  examination,  as  herein- 
after particularly  reserved."  In  the  habendum  of 
the  deed  what  is  thus  "particularly  reserved"  in 
the  premises  is  described  as  follows :  "Reserving,  however, 
expressly,  the  right  to  the  water,  dam  and  mill-race  now 
upon  said  premises,  as  the  same  exist,  and  the  right  of 
way  at  all  times  to  pass  and  repass  on  both  sides  of  said 
race,  and  along  and  around  said  dam,  on  either  side  of 
Fall  Creek,  from  the  Michigan  road,  as  may  be  needed  for 
the  purpose  of  repairing,  rebuilding  or  examining  the 
same,  or  either  of  them ;  to  have  and  hold,"  etc. 

The  deed  from  Robson  to  Charles  and  Shapley  conveys  a 
different  tract  of  land  from  that  conveyed  to  Pitts.    The 
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tract  conveyed  to  Charles  and  Shapley  lies  south  of  and  ad- 
joining the  tract  conveyed  to  Pitts,  and  the  race  in  contro- 
versy runs  down  through  both  tracts,  and  returns  the  wa- 
ter passing  through  it  into  Fall  Creek  below.  In  tlie  hab- 
endum of  the  deed  from  Robson  to  Charles  and  Shapley,  af- 
ter describing  the  land,  the  following  rights  are  conveyed  : 
"With  all  the  mills,  houses,  structures  and  improvements 
thereon,  the  right  of  water  by  which  said  mill  is  propelled, 
and  right  of  way  to  improve,  from  time  to  time,  as  may  be 
necessary,  the  race  in  which  said  water  is  conveyed  (said 
right  of  way,  when  added  to  said  race,  to  be  limited  to 
forty  feet  in  width,  taken  together,  on  all  land  through 
which  said  race  now  passes,  not  sold  heretofore  to  said 
Charles  and  Shapley),  the  right  to,  and  use  and 
benefit  of,  the  dam  from  which  said  race  issues  and 
is  supplied,  and  the  further  right  of  way,  to  and 
from  the  Michigan  road,  along  Fall  Creek,  to  said 
dam,  for  the  purpose  of  making  repairs  upon  and  around 
the  same. '  Said  water-power  mentioned  to  be  taken  and 
considered  as  that  running  within  said  race,  from  the  dam 
aforesaid ;  and  the  said  Robson  reserving  a  right  of  way 
along  so  much  of  the  eastern  line  of  the  land  hereby  deeded 
to  Charles  and  Shapley,  as  borders  upon  the  Central  Canal, 
for  the  purpose  of  passing  to  and  from  contiguous  lands  be* 
longing  to  or  sold  from  the  estate  aforesaid.  To  have,'' 
etc. 

It  thus  plainly  appears  that  the  interests  reserved  in  the 
land  conveyed  to  Pitts  are  very  different  from  those  con- 
veyed in  the  same  land  to  Charles  and  Shapley.  In  the  deed. 
to  Pitts  no  purpose  whatever  is  mentioned  to  which  the 
water  is  to  be  applied,  whether  to  hydraulic  uses  or  to  fill 
ice-ponds ;  no  interest  or  right  in  the  water  is  conveyed 
to  Pitts,  either  in  its  momentum  or  corpus ;  it  is  simply 
reserved  from  him,  without  restriction  in  quantity  or  pur- 
pose^  together  with  the  right  to  keep  up  the  dam  and  race. 
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Wo  right  in  the  water  having  been  conveyed  to  Pitts,  of 
eonrse  he  coald  convey  none,  either  directly  or  indirectly, 
to  the  appellant.  Bat,  admitting  that  the  appellant  has 
all  the  rights  of  a  riparian  owner  in  the  water  as  it  passes 
over  his  land,  either  through  the  channel  of  Fall  Creek  or 
along  the  mill-race,  yet  that  would  not  give  him  any  right 
to  the  water  after  it  had  passed  from  and  below  his  land, 
upon  the  premises  of  the  appellee.  We  can  see  no  ground 
upon  which  the  appellant  is  entitled  to  recover. 

Under  this  view  of  the  case,  it  is  scarcely  necessary  to 
examine  the  rulings  of  the  court  in  rejecting  certain  evi- 
dence ;  for,  if  our  views  are  right,  it  is  very  clear  that  the 
evidence  was  properly  rejected.  Admitting,  however,  that 
the  record  offered  was  necessary  to  support  the  deed  to 
Pitts,  if  his  title,  under  it,  which  has  been  conveyed  to  the 
appellant,  had  been  disputed,  yet,  after  the  deed  was  ad- 
mitted, and  the  appellant's  possession  under  it  had  been 
shown,  he  had  all  the  title  the  deed  conveyed,  as  against 
aiiy  thing  set  up  in  the  evidence  for  the  defence;  indeed, 
it  is  not  disputed  by  the  appellant,  either  in  his  evidence 
or  brief,  but  that  the  appellant  had  all  the  title  in  his 
premises  that  was  conveyed  by  the  deed  from  Robson  to 
Pitts;  and  the  record  offered  was  not  competent  to 
enlarge,  or  in  any  way  affect,  the  legal  construction  of  the 
deed. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

Petition  for  a  rehearing  overruled. 


TuLEY  V.  McClung. 

Attobnet's  Feisw— jPromiMory  Note, — A  stipulation  in  a  promifisory  note, 
by  which  the  makers  "  agree  to  pay  attorney's  fees  for  collecting  the  same," 
is  yalid. 
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From  the  Monroe  Circuit  Court. 

jR.  A.  Fulkj  for  appellant. 

J.  if.  Louden,  R.  W.  MierSj  F.  Wilson  and  M.  T.  Dunn^ 
for  appellee. 

KiBLACK«  J. — Samuel  A.  McClung,  as  the  assignee  of  S. 
A.  McClung  &  Co.,  sued  Charles  P.  Tuley,  in  the  court  be- 
low, upon  two  promissory  notes  executed  by  the  said 
Tuley  and  another  person,  under  the  firm  name  of  C.  P. 
Tuley  &  Co.,  and  dated  October  15th,  1876.  Each  note 
contained  and  concluded  with  the  stipulation,  *'  agree  to 
pay  attorney's  fees  for  collecting  the  same." 

The  court  tried  the  cause  and  found  that  there  was  due 
the  plaintiff'  the  sum  of  two  hundred  and  one  dollars  and 
fifty  cents  for  principal  and  interest  on  the  notes,  and  the 
further  sum  of  twenty  dollars  for  attorney's  fees. 

Over  a  motion  for  a  new  trial,  judgment  was  rendered 
against  Tuley,  upon  the  finding,  for  the  aggregate  sign  of 
two  hundred  and  twenty-one  dollars  and  fifty  cents. 

Tuley  has  appealed,  and  assigned  error  upon  the  overrul- 
ing of  his  motion  for  a  new  trial. 

The  only  question  presented  upon  this  appeal  is,  as  to 
whether  the  finding  of  the  court,  as  to  the  twenty  dollars 
for  attorney's  fees,  is  sustained  by  the  evidence. 

It  is  claimed  that  the  agreements  to  pay  attorney's  fees, 
contained  in  the  notes  as  above  set  out,  were  really  upon 
the  condition  of  suit  being  brought  upon  the  notes  respec- 
tively, and  hence  illegal  and  void  within  the  meaning  of 
the  act  of  March  10th,  1875, 1  K.  8. 1876,  p.  149,  and  of  the 
case  of  Churchman  v.  Martin^  54  Ind.  880. 

The  act  of  March  10th,  1875,  above  referred  to,  provides 
^^that  any  and  all  agreements  to  pay  attorney  fees,  depend- 
ing upon  any  condition  therein  set  forth,  and  made 
part  of  any  bill  of  exchange,  acceptance,  draft,  promissory 
note,  or  other  written  evidence  of  indebtedness,  are  hereby 
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declared  illegal  and  void,"  having  reference  to  such  agree- 
ments as  might  thereafter  be  made. 

As  is  seen,  the  provisions  of  this  act  only  embrace  such 
agreements  to  pay  attorney's  fees  as  depend  upon  condi- 
tions therein  set  forthy  and  not  to  such  as  might  have  some 
impliedly  conditional  construction  placed  upon  them. 

We  think  the  agreements  to  pay  attorney's  fees,  embod- 
ied in  the  notes  before  us,  fall  within  the  latter  class  of 
agreements,  and  are,  consequently,  not  prohibited  by  the 
statutory  provisions  above  quoted. 

The  agreements  under  consideration  appear  to  us  to  have 
been  absolute,  rather  than  conditional,  agreements,  within 
the  meaning  of  this  statutory  provision.  Churchman  v. 
Martin^  supra. 

We  are,  therefore,  of  the  opinion,  that  the  finding  of  the 
court  below,  as  to  the  sum  allowed  for  attorney's  fees,  was 
sustained  by  the  evidence,  and  that  the  court  did  not  err 
in  overruling  the  appellant's  motion  for  a  new  trial. 
Brown  v.  Barber ,  59  Ind.  533 ;  Smock  v.  Ripley ^  62  Ind.  81 ; 
Garver  v.  PontiouSj  66  Ind.  191. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


m    iz 

,g  ^J2|  Carlisle  v.  Brennak  et  ux. 

141  1661  Statute  of  Frauds.— Cbn<rac< /or  the  Sale  of  Real  Estaie.'—Specifie  Per* 
formance. — Part  Performance, — Pleading, — Practice, — Demurrer, — In  an 
action  against  a  husband  and  wifo,  to  recover  the  possession  of  real  estate, 
the  wife  filed  a  cross  complaint,  alleging  that  theretofore  her  husband  was  ! 

the  owner  of  the  real  estate  in  controversy  and  was  indebted  to  the  plaintiff; 
that  said  real  estate  had  been  purchased  with  her  money,  of  which  plaintiff 
had  notice;  that,  as  an  inducement  to  defendant  to  join  her  husband  in  the 
execution  of  a  mortgage  on  the  property  to  secure  said  debt  of  her  husband 
to  the  plaintiff,  the  plaintiff  agreed  with  her  that  if  she  would  join  in  the 
mortgage,  and  would  pay  the  plaintiff,  out   of  her  separate  property^ 
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the  said  debt,  within  a  certain  time,  and  the  expense  of  foreclosing  said 
mortgage,  he  would  foreclose  said  mortgage,  buy  in  the  property  at  the 
sheriff's  sale,  and  immediately  thereafter  convey  it  to  her  by  deed, 
in  fee-«imple  ;  that,  upon  the  faith  of  this  agreement,  to  which  the  husband 
also  assented,  she  joined  in  said  mortgage  ;  that  she  was  in  possession  of 
said  real  estate,  at  the  time  of  said  agreement,  and  was  still  in  posses- 
sion ;  that  she  had  paid  said  sum  before  the  expiration  of  the  time  spec- 
ified, and  also  the  costs  of  the  foreclosure,  but  that  plaintiff  had  refused  to 
comply  with  said  agreement,  and  had  refused  to  execute  said  deed.  Prayer 
for  an  order  requiring  the  plaintiff  to  convey  said  real  estate  to  her. 

Hdd^  on  demurrer,  that  it  will  be  presumed,  the  contrary  not  being  alleged, 
that  the  agreement  counted  upon  was  verbal ;  and  if  it  is  such  as  is  required 
by  the  statute  of  frauds  to  be  in  writing,  the  objection  may  be  taken  by  a 
demurrer  for  the  want  of  sufficient  facts. 

Heldf  also,  that  such  agreement  was  for  the  sale  of  real  estate,  and,  not  being  in 
writing,  comes  within  clause  4  of  section  1  of  the  statute  of  frauds. 

HM^  also,  that  the  cross  complaint  shows  no  such  part  performance  of  the 
agreement  on  the  part  of  the  wife,  as  will  take  the  case  out  of  the 
statute,  and  entitle  her  to  specific  performance. 

From  the  Marion  Superior  Court. 

J.  T.  Dye  and  A.  C.  Harris,  for  appellant. 

C.  Byfidd^  D.  W.  Howe  and  G.  H.  Voss,  for  appellees. 

HowK,  J. — This  was  an  action  by  the  appellant,  as 
plaintiff,  against  the  appellees,  as  defendants,  to  recover 
the  possession  of  certain  real  estate,  particularly  described, 
in  the  city  of  Indianapolis,  Marion  county,  Indiana,  and 
damages  for  having  been  unlawfully  kept  out  of  the  pos- 
session thereof.  The  appellant's  complaint  was  in  the 
usual  statutory  form  in  such  cases.  The  appellee  Ellen 
Brennan  separately  answered  in  paragraphs  numbered 
from  one  to  six,  both  inclusive.  The  first  of  these  para- 
graphs was  a  general  denial;  the  second  is  not  in  the  rec- 
ord, and,  we  are  informed,  was  never  filed  in  the  court  be- 
low ;  the  third  is  what  is  called  by  the  parties  a  cross 
complaint ;  and  the  fourth,  fifth  and  sixth  paragraphs,  re- 
spectively, contained  affirmative  matters,  by  way  of  defence. 

The  appellant's  demurrer  to  the  third  paragraph,  or  cross 
complaint,  of  the  appellee  Ellen  Brennan,  for  the  alleged 
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insufficiency  of  the  facts  therein  to  constitute  a  defence  to 
his  action,  was  overruled  by  the  court,  and  to  this  deci- 
sion he  excepted.  The  appellant  also  demurred  to  each 
of  the  fourth,  fifth  and  sixth  paragraphs  of  the  separate 
answer  of  the  appellee  Ellen  Brennan,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  defence 
to  his  action.  We  fail  to  find  in  the  record,  that  these  lat- 
ter demurrers,  or  either  of  them,  were  ever  decided  by  the 
court  below. 

The  appellant  replied,  in  two  paragraphs,  to  the  answer 
and  cross  complaint  of  Ellen  Brennan,  as  follows  : 

1.  A  general  denial ;  and, 

2.  An  affirmative  or  special  reply. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee  Ellen  Brennan,  finding  that  she 
was  entitled  to  a  specific  performance  of  the  agreement 
set  up  in  her  cross  complaint,  by  a  conveyance  of  the  title 
held  by  the  appellant.  The  appellant's  motion  for  a  new 
trial  was  overruled,  and  he  excepted  to  this  decision,  and 
filed  his  bill  of  exceptions.  The  court  at  special  term 
then  rendered  judgment  upon  and  in  accordance  with  the 
verdict  of  the  jury,  to  which  judgment  the  appellant  ex- 
cepted, and  appealed  therefrom  to  the  court  below,  in  gen- 
eral term,  where  the  judgment  of  the  court  at  special  term 
was  affirmed.  From  this  judgment  of  affirmance,  this  ap- 
peal is  now  here  prosecuted. 

In  this  court,  the  appellant  has  assigned,  as  error,  the 
judgment  of  the  court  below  in  general  term  ;  and  this  al- 
leged error  brings  before  us  the  errors  assigned  by  the  ap- 
pellant in  the  general  term.  These  alleged  errors  were,  m 
substance  as  follows : 

1.  The  overruling  of  the  appellant's  motion  to  strike 
out  the  fourth,  fifth  and  sixth  paragraphs  of  the  separate 
answer  of  Ellen  Brennan  ; 

2.  The  overruling  of  his  demurrer  to  the  third  answer 
or  cross  complaint  of  Ellen  Brennan ; 
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8.  The  overruling  of  his  demurrers  to  the  fourth,  fifth 
and  sixth  paragraphs  of  the  answer  of  Ellen  Brennan ; 

4.  The  overruling  of  his  motion  for  a  venire  de  novo ; 

5.  The  overruling  of  his  motion  for  a  new  trial ; 

6.  The  rendition  of  final  judgment  on  the  verdict  of 
the  jury y  in  favor  of  John  Brennan  and  against  the  ap- 
pellant. 

It  seems  to  us,  that  the  controlling  questions  in  this  case 
arise  under,  and  are  presented  by,  the  second  error  as- 
signed by  the  appellant  in  the  court  below,  in  general 
term,  namely,  the  overruling  of  his  demurrer  to  the  so- 
called  cross  complaint  of  the  appellee  Ellen  Brennan. 
Does  this  cross  complaint  state  facts  sufficient  to  entitle  El- 
len Brennan  to  a  conveyance,  by  or  from  the  appellant,  of 
the  real  estate  described  in  his  complaint  ?  This  we  re- 
gard as  the  decisive  question  in  this  case. 

The  cross  complaint  of  Ellen  Brennan  is  exceedingly 
long,  and  contains  so  much  verbiage  and  immaterial  and 
unnecessary  matter,  that  we  will  not  attempt  to  set  it  out 
in  this  opinion.  We  will  give,  however,  a  summary  of  the 
bctB  alleged  by  Ellen  Brennan,  in  her  cross  complaint:  On 
and  before  the  9th  day  of  February,  1866,  John  Brennan, 
the  husband  of  Ellen  Brennan,  was  the  owner  of  the  real 
estate  in  controversy,  and  was  in  debt  to  the  appellant.  On 
the  day  last  named,  the  appellant  and  John  Brennan  re- 
quested Ellen  Brennan  to  join  her  husband  in  a  mortgage 
to  the  appellant  of  the  real  estate,  to  secure  a  debt  of 
9900.00  to  the  appellant  from  John  Brennan.  Ellen  then 
told  the  appellant,  that  the  real  estate  was  purchased  with 
her  money,  and  was  in  justice  and  equity  her  property. 
As  an  inducement  to  Ellen  to  join  her  husband  in  the  exe- 
cution of  the  mortgage  on  the  property,  the  appellant  then 
stated  to  her,  that  if  she  would  join  in  the  mortgage,  and 
would  pay  the  appellant,  out  of  her  separate  proper- 
ty, the  said  sum  of  9900.00^^  within  twelve  months  from  that 
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time,  and  the  expenses  of  foreclosing  said  mortgage,  he,  the 
appellant,  would  foreclose  said  mortgage  and  buy  in  the 
property  at  the  sheriff's  sale  thereof,  under  said  fore- 
closure, and  immediately  thereafter  would  convey  the 
property  to  her  by  a  good  and  sufficient  deed,  in  fee-sim- 
ple— ^the  appellant,  and  the  husband  of  Ellen,  then  telling 
her  that  this  was  the  only  way  by  which  she  could  ever 
acquire  a  good  title  to  said  property.  We  gather  from  the 
allegations  of  the  cross  complaint,  and  the  mass  of  sur- 
plusage and  irrelevant  matter  contained  therein,  that  the 
foregoing  proposition  of  the  appellant  was  accepted  by  the 
appellee  Ellen  Brennan,  and  became  the  basis  of  a  parol 
agreement  between  her  and  the  appellant,  of  the  same 
tenor  and  effect,  upon  the  faith  of  which  agreement  she 
joined  her  husband  in  the  execution  of  the  aforesaid  mort- 
gage to  the  appellant  to  secure,  as  she  supposed,  the  pay- 
ment of  nine  hundred  dollars  only.  She  was  ignorant,  and 
could  not  read  either  written  or  printed  matter,  and  the 
appellant,  shortly  before  she  executed  the  mortgage,  falsely 
read  it  to  her  as  a  mortgage  to  secure  the  payment  of  nine 
hundred  dollars  only,  when,  in  fact,  as  she  afterward 
learned,  it  was  a  mortgage  to  secure  the  payment  of  two 
thousand  one  hundred  dollars.  At  the  time  the  appel- 
lant's proposition  was  made  to,  and  accepted  by,  Ellen 
Brennan,  and  at  the  time  it  became  an  agreement  between 
them,  and  the  mortgage  was  executed,  she,  the  said  Ellen 
Brennan,  was  in  the  possession  of  the  real  estate  in  con- 
troversy, and  had  remained  in  the  possession  thereof  from 
that  time  until  the  time  of  the  filing  of  her  cross  complaint. 
Soon  after  the  execution  of  said  mortgage,  John  Brennan, 
the  husband  of  Ellen,  abandoned  her  and  their  family,  and 
left  the  State  for  parts  unknown  to  her.  Long  before  the 
expiration  of  the  twelve  months,  mentioned  in  the  appel- 
lant's proposition  to,  and  agreement  with,  Ellen  Brennan, 
as  she  believed,  she  fully  paid  him  the  said  sum  of  nine 
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hundred  dollars  out  of  her  separate  property ;  and  after  he 
had  foreclosed  the  mortgage,  and  had  purchased  the  real 
estate  in  controversy  at  sheriff's  sale,  under  the  fore- 
closure, she  paid  him  the  sum  of  one  hundred  dollars  out 
of  her  separate  estate,  as  the  costs  and  attorney's  fees  in 
said  foreclosure  and  sale.  A  few  months  afterward,  she 
requested  the  appellant  to  make  her  a  deed  of  said  real 
estate  pursuant  to  their  agreement,  and  he  put  her  off 
then,  and  from  time  to  time  afterward,  by  telling  her  that 
he  had  neglected  to  make  the  deed,  but  would  do  it  soon. 
Finally,  he  refused  to  make  her  a  deed,  and  told  her  that 
her  husband  had  gone  into  bankruptcy ;  that  his  assignee 
had  been  ordered  by  the  court  in  bankruptcy  to  sell  the 
property  to  pay  her  husband's  debts,  and  that  he,  the  ap- 
pellant, had  bought  it  of  said  assignee  for  himself,  and  that 
he  intended  to  hold  it.  Wherefore  Ellen  Brennan  de- 
clared that  the  appellant  then  claimed  and  held  the  said 
real  estate  in  fraud  of  her  rights,  and  she  therefore  prayed 
the  court  to  declare,  order  and  adjudge  that,  inasmuch  as 
the  appellant  bought  said  property  in  fraud  of  her  rights, 
and  procured  his  said  sheriff's  deed  therefor  through  said 
fraudulent  transactions,  and  thereon  she  had  Ailly  paid  for 
the  same,  and  had  in  all  things  performed  her  part  thereof, 
the  court  would  declare  that  the  appellant  held  the  said 
property  in  trust  for  her  use  and  benefit,  and  that  he 
might  be  ordered  to  convey  the  same  to  her  by  such  deed 
as  would  give  her  all  the  right  in  the  same,  which  he  ac- 
quired by  said  sheriff's  sale;  and  she  prayed  for  all  other 
proper  relief. 

It  will  be  very  readily  seen,  we  think,  from  the  forego- 
ing statement  of  the  substance  of  her  cross  complaint,  that 
the  appellee  Ellen  Brennan  sued  therein  and  thereby  to 
obtain  the  specific  performance  of  an  alleged  parol  agree- 
ment between  her  and  the  appellant,  by  his  conveyance  to 
her,  under  the  order  of  the  court,  of  all  the  right  in  the 
Vol.  LXVII.— 2 
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real  estate,  described  in  his  complaint,  which  he  acquired 
under  and  by  virtue  of  the  sheriff's  sale  thereof  to  him,  as 
stated  in  her  cross  complaint.  The  question,  therefore, 
which  lies  at  the  foundation  of  the  cross  suit  of  Ellen  Bren- 
nan, in  this  action,  relates  to  the  validity  of  the  alleged 
parol  agreement,  which  constituted  her  cause  of  action, 
and  upon  which  she  has  sued  in  her  cross  complaint.  We 
call  the  alleged  agreement,  stated  in  the  cross  complaint, 
Br  parol  agreement,  because  it  was  not  alleged  in  the  cross 
complaint,  that  such  agreement  wa«  in  writing,  nor  was 
any  copy  thereof  filed  with  the  pleading.  In  such  a 
case,  a  conclusive  presumption  arises,  that  the  agreement 
or  contract  was  not  in  writing ;  and,  if  the  agreement  or 
contract  be  such  as  is  required  by  the  statute  of  frauds  to  be 
in  writing,  the  objection  may  be  taken  by  a  demurrer  for 
the  want  of  sufficient  facts.  Harper  v.  Miller j  27  Ind.  277 ; 
Musselman  v.  Keni^  83  Ind.  452 ;  and  King  v.  The  Enter- 
prise  Insurance  Company^  45  Ind.  43. 

The  agreement  counted  upon  by  the  appellee  Ellen 
Brennan,  in  her  cross  complaint  in  this  case,  was  an  al- 
leged parol  agreement  or  contract  by  the  appellant  for  the 
sale  to  her  of  the  real  estate  described  in  his  complaint. 

In  section  1  of  "  An  act  for  the  prevention  of  frauds  and 
perjuries,  and  requiring  certain  contracts  to  be  in  writing," 
etc.,  approved  June  9th,  1852,  it  is  provided,  "That  no  ac- 
tion shall  be  brought,"  inter  alia^  in  the  following  case : 
^^ Fourth.  Upon  any  contract  for  the  sale  of  lands ;  *  * 
*  *  *  unless  the  promise,  contract  or  agreement, 
upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  by  some  person 
thereunto  by  him  lawfully  authorized ;  excepting,  howev- 
er, leases  not  exceeding  the  term  of  three  years."  1  R.  8. 
1876,  p.  608.  It  is  very  clear,  we  think,  that  the  alleged 
agreement  or  contract  of  the  appellant,  stated  in  the  cross 
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complaint  of  the  appellee  Ellen  Brennan,  for  the  sale  to 
her  of  the  real  estate  in  controversy,  is  within  the  provi- 
sions of  the  section  quoted  of  the  statute  of  frauds,  and 
that  no  action  could  be  brought  or  maintained  on  such 
agreement  or  contract,  for  the  specific  performance  there- 
of, unless  it  has  been  shown  by  the  allegations  of  her  cross 
complaint,  that  there  had  been  such  a  part  performance 
by  the  appellee  Ellen  Brennan,  of  the  stipulations  of  the 
agreement  or  contract,  as  would  take  it  without  the  inhi- 
bition of  the  statute. 

It  will  be  observed,  in  and  by  the  allegations  of  her 
cross  complaint,  that  nothing  was  done,  or  was  claimed  to 
have  been  done,  by  the  appellee  Ellen  Brennan,  under  or 
pursuant  to  the  alleged  agreement  or  contract  of  sale,  or 
in  part  performance  thereof,  except  the  bare  payment  of 
the  sums  of  money  which  she  alleged  that  she  had  agreed 
to  paj  the  appellant,  as  and  for  the  purchase-money  of  the 
real  estate  in  controversy.  There  was  no  change  of  the 
possession  of  the  real  estate,  no  giving  or  taking  posses- 
sion thereof,  under  or  parsuant  to  the  alleged  agreement  or 
contract  of  sale,  ^o  change  of  possession  was  alleged ; 
and,  indeed,  we  think  that  the  allegations  of  the  cross 
complaint  affirmatively  show  that  there  was,  in  fact,  no 
change  of  possession  consequent  upon,  or  pursuant  to, 
such  alleged  agreement  or  contract  of  sale.  For,  as  we 
have  seen,  it  was  alleged  in  her  cross  complaint,  that  the 
appellee  Ellen  Brennan  was  in  the  possession  of  the  real 
estate,  when  the  appellant  agreed  and  contracted  to  sell 
her  the  property. 

It  follows,  therefore,  that  the  only  part  performance,  if 
such  it  can  be  called,  of  the  alleged  agreement  or  contract 
of  sale  by  the  appellee  Ellen  Brennan,  was  the  naked  pay- 
ment of  the  sums  of  money,  which  were  to  be  paid  by 
her,  as  she  alleged,  as  the  purchase-money  of  the  real  es- 
tate in  controversy.    Says  Mr.  Browne,  in  his  treatise  on 
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the  construction  of  the  Statute  of  Frauds,  on  the  point 
now  under  consideration : 

"  And  now,  by  an  unbroken  current  of  authorities,  run- 
ning through  many  years,  it  is  settled  too  firmly  for  ques- 
tion, that  payment,  even  to  the  whole  amount  of  the  pur- 
chase-money, is  not  to  be  deemed  part  performance  so  as 
to  justify  a  court  of  equity  in  enforcing  the  contract."  Sec- 
tion 461. 

This  is  the  law  in  this  State  on  the  question  we  are 
now  considering,  as  settled  and  declared  in  and  by  a  num- 
ber of  the  decisions  of  this  court.  Johnston  v.  Glancy^  4 
Blackf.  94 ;  Mather  v.  Scales^  85  Ind.  1 ;  and  Pearson  v. 
East,  86  Ind.  27. 

In  the  case  last  cited,  it  was  said : 

"  While  it  is  well  settled  that  the  taking  of  possession  un- 
der a  contract  of  purchase  of  real  estate,  is  sufficient  to  take 
the  case  out  of  the  operation  of  the  statute  of  frauds,  it  is 
equally  well  settled  that  simply  to  remain  in  possession  is 
not  sufficient,  even  though  the  purchase-money  may  have 
been  paid  and  improvements  made.     *        *        *        * 

"  If  the  purchaser  has  made  improvements  for  which  he 
has  a  valid  claim,  he  can  be  compensated  therefor  in  damages. 
Anthony  v.  Leftmchy  8  Rand.  288.  And  if  he  has  paid 
purchase-money,  he  may  recover  it  in  an  action  for  money 
had  and  received." 

For  the  reasons  given,  we  are  clearly  of  the  opinion 
that  the  facts  alleged  in  the  cross  complaint  of  the  appel- 
lee Ellen  Brennan  were  not  sufficient  to  constitute  a 
cause  of  action,  or  to  entitle  her  to  a  specific  performance 
of  the  alleged  agreement  or  contract  of  sale,  as  prayed 
for  therein.  Therefore,  we  hold  that  the  court  erred  in 
overruling  the  appellant's  demurrer  to  said  cross  complaint. 

The  conclusion  we  have  reached,  in  regard  to  the  in- 
sufficiency of  the  facts  stated  in  the  cross  complaint  of  the 
appellee  Ellen  Brennan  to  constitute  a  cause  of  action, 
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renders  it  wholly  unnecessary  for  us  to  consider  or  decide 
any  of  the  other  questions  presented  for  decision,  by  any 
of  the  other  alleged  errors.  The  only  controversy  in  this 
action,  as  shown  by  the  record,  is  a  controversy  between 
the  appellant  and  Ellen  Brennan  as  to  the  ownership  of 
the  real  estate  described  in  the  complaint.  If  the  appel- 
lee Ellen  Brennan  has  stated  correctlv  the  terms  of  the 
agreement  or  contract  between  her  and  the  appellant,  in 
her  cross  complaint,  as  we  must  assume  that  she  has,  it  is 
very  clear,  we  think,  that  this  agreement  or  contract  is 
within  the  operation  of  the  statute  of  frauds,  and  that  there 
has  been  no  such  part  performance  of  such  agreement  or  con- 
tract, as  would  take  the  case  out  of  the  statute.  In  such  case, 
the  remedy  of  the  appellee  Ellen  Brennan,  if  there 
was  such  an  agreement  or  contract  of  sale  and  the  pay- 
ment of  the  purchase-money  thereon,  is  an  action  to  re- 
cover the  payments  made,  as  so  much  money  had  and  re- 
ceived by  the  appellant  for  her  use,  and  not  an  action  for 
the  specific  performance  of  such  agreement  or  contract. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded  with  instructions  to  sustain  the 
appellant's  demurrer  to  the  third  paragraph  of  answer,  or 
cross  complaint,  of  the  appellee  Ellen  Brennan,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

Petition  for  a  rehearing  overruled. 
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New  Trial. — Assignment  of  Error. Supreme  Court. —  Waiver, — "Where  an 
assignment  of  error  in  the  Supreme  Court  alleges  that  "  the  court  be- 
low erred  in  not  granting  a  new  trial  for  "  a  reason  stated  both  in  the  as- 
signment of  error  and  in  the  motion  for  a  new  trial,  it  brings  in  review 
such  ground  only,  though  others  be  stated  in  such  motion. 
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Bridges,  'Rkkctios  or,— Superintendent, — Agency.^-^Contraet,— Extra  Work, 
— Board  of  Commiaaionera. — Under  the  provisions  of  the  act  for  the 
erection  and  repair  of  bridges,  etc.,  1  B.  S.  1876,  p.  289,  the  superintendent 
appointed  by  the  board  of  commissioners  has  power  to  let  contracts  for 
the  construction  of  bridges,  and  to  superintend  the  work ;  this  makes  him 
the  agent  of  the  county  for  the  purpose  of  the  construction  of  the  bridge 
or  bridges,  and  he  may  bind  the  county  by  requiring  work  to  be  done 
beyond  that  contemplated  by  the  contract. 

Same.— 3fea«tir«  ofDamageafor  Extra  Work, — In  such  case,  where  the  extra 
work,  required  by  the  superintendent  to  be  done,  prolongs  the  time 
necessary  to  the  completion  of  the  bridge  into  a  season  when  the 
work  is  more  difficult  to  perform,  and  when  the  material  required  is  not 
so  easily  procured  as  that  contemplated  by  the  contract,  an  increased  rate 
of  compensation  may  be  allowed  for  such  extra  work. 

Same. — Inairueiion, — Exeeasive  Damagea. — ^The  measure  of  damages  in  such 
case  should  be  settled  by  an  instruotion  to  the  jury,  and  not  be  raised  for 
the  first  time  by  a  motion  for  a  new  trial,  based  on  the  ground  of  exeeasive 
damages. 

From  the  Harrison  Circuit  Court. 

W.  A.  Porter^  B.  P.  Douglass  and  S.  M.  Stockslager^  for 
appellant. 

W.  N.  Tracewelly  B.  J.  Tracewell,   (7.  W.  C.  Self^ 

Jones  and Wright^  for  appellee. 

WoRDEN,  C.  J. — Action  by  the  appellee,  against  the  ap- 
pellant, for  work  and  labor,  and  materials  furnished,  in  the 
construction  of  a  bridge.  Issue,  trial,  verdict  and  judg- 
ment for  the  plaintifi*. 

The  appellant  has  assigned  the  following  errors : 

"  Ist.  The  court  below  erred  in  not  granting  a  new  trial 
to  the  appellant,  for  the  reason  assigned  that  the  evidence 
did  not  sustain  the  verdict  of  the  jury  ; 

"  2d.  The  court  below  erred  in  not  granting  anew  trial 
to  the  appellant,  for  the  reason  assigned  that  the  verdict 
of  the  jury  was  contrary  to  the  law  applicable  to  the  case ; 

^'  8d.  The  court  below  erred  in  not  granting  a  new  trial 
to  the  appellant,  for  the  reason  assigned  that  the  damages 
assessed  by  the  jury  were  excessive." 

Had  there  been  a  general  assignment  that  the  court  erred 
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in  uot  granting  a  new  trial,  or  in  overruling  the  motion 
therefor,  it  would  have  brought  in  review  here  all  the  rea- 
sons stated  in  the  motion  for  a  new  trial.  But  the  special 
limited  aasignment  before  us  brings  in  review  only  the 
grounds  for  a  new  trial  mentioned  in  it.  It  excludes  the 
idea  that  error  was  committed  in  not  granting  a  new  trial 
for  any  other  reasons  than  those  specified,  though  other 
reasons  may  have  been  stated  in  the  motion.  For  an  anal- 
ogous case,  see  The  State  v.  Bowers^  14  Ind.  195. 

The  appellant  being  about  to  erect  a  bridge  across  a 
stream,  advertisements  were  published  for  bids,  and  the 
appellee  put  in  a  bid  for  the  construction  of  the  pier,  abut- 
ments,  wing  wall,  and  filling  of  approaches  to  the  bridge, 
and  the  work  bid  for  by  him  was  awarded  to  him,  and  he 
gave  a  bond  for  the  performance  of  it.  The  work  was  to 
be  completed  on  or  before  October  16th,  1876- 

The  board  appointed  a  superintendent  of  the  work  ;  and 
there  was  evidence  tending  to  show  that  after  the  contract 
had  been  let,  the  superintendent  required  the  work  to  be 
done  in  a  way  that  required  more  mason  work,  and  possi- 
bly more  filling,  than  wa9  contemplated  by  the  origpinal 
contract;  and  this  action  was  brought,  in  part  at  least,  to 
recover  for  the  extra  work  thus  done.  We  can  not  say 
that  the  extra  work  was  not  judiciously  and  properly  re- 
quired. 

The  counsel  for  the  appellant,  as  we  understand  their 
brief,  assume  that  the  extra  work  was  voluntary,  and  that 
no  action  will  lie  therefor ;  and  that  the  county  could  on- 
ly bind  itself  by  contract  made  by  the  board  while  in  ses- 
sion. And  they  cite  upon  this  point  the  case  of  The  Board 
of  Commissioners  of  Cass  County  v.  Boss,  46  Ind.  404. 

This  makes  it  necessary  to  inquire  into  the  powers  and 
duties  of  the  superintendent.  In  the  act  to  provide  for  the 
erection  and  repair  of  bridges,  etc.,  1  R.  S.  1876,  p.  239, 
are  found  the  following  provisions: 

**  Sec.  4.    For  the  erection  of  any  such  bridge  the  said 
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board  may  appoint  one  or  more  discreet  persons  as  super- 
intendents thereof. 

"  Sec.  5.  Such  superintendents  may  be  allowed  a  suit- 
able compensation  for  their  services,  and  shall  take  an 
oath  faithfully  to  discharge  their  duties  as  such. 

"Sec.  6.  Such  superintendents,  after  having  given 
thirty  days'  notice  thereof,  by  posting  up  notices  in  three 
public  places  of  the  township  in  which  such  bridge  is  to  be 
erected,  or  by  publication  in  a  newspaper  of  such  county, 
shall  receive  sealed  proposals  for  the  erection  of  such 
bridge  or  bridges,  shall  let  the  same  to  the  lowest  respon- 
sible bidder,  and  shall  require  the  constructor  to  give 
bond  and  sui'ety  for  the  due  performance  of  his  contract." 

It  is  thus  seen  that  the  superintendent  has  power  to  let 
contracts  for  the  construction  of  bridges,  and  to  superin- 
tend the  work. 

We  think  this  makes  the  superintendent  the  agent  of 
the  county  for  the  purpose  of  the  construction  of  the  bridge 
or  bridges,  and  that  he  may  bind  the  county  by  requiring 
work  to  bo  done  beyond  that  contemplated  by  the  con- 
tract. Such  authority  in  the  superintendent  is  necessary 
for  the  county,  in  order  that  the  structure  may  turn  out 
to  be  substantial  and  lasting;  and  it  is  proper,  in  order 
that  the  contractor  required  to  perform  the  extra  work 
may  have  a  remedy  therefor.  If  it  should  be  foreseen  by 
the  superintendent,  after  the  letting  of  the  contract,  that 
the  work,  performed  as  contemplated  by  it,  would  be  in- 
sufficient or  defective,  the  county  might  be  greatly  the 
loser,  if  he  could  not  require  such  additional  work  as  would 
make  it  substantial  and  permanent,  and  bind  the  county 
therefor. 

We  can  not  say  that  the  verdict  was  contrary  to  the 
evidence,  and  we  do  not  think  it  was  contrary  to  law. 

In  regard  to  the  damages,  it  may  be  observed,  that  it 
would  seem,  from  the  amount  found  for  the  plaintiff,  that 
the  jury  allowed  him  more  for  the  extra  work  than  was 
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provided  by  the  contract  for  the  like  kind  of  work.  It  may 
be,  that  the  measure  of  damages  in  such  case  should  have 
been  settled  by  an  instruction  to  the  jury,  and  not  raised  for 
the  first  time  on  a  motion  for  a  new  trial.  But  we  will 
consider  the  question  involved. 

Prima  fade,  the  contract  price  for  the  like  kind  of  work 
ought  to  govern  for  the  extra  work.  See  2  Parsons  Con- 
tracts, 58. 

But  there  may  be  circumstances  that  would  render  this 
rule  highly  inequitable.  "We  have  seen  that  the  work 
originally  contracted  for  was  to  be  done  on  or  before  Oc- 
tober 16th,  1876.  The  contract  was  entered  into  in  August, 
1876.  Thus,  the  appellee  had  the  favorable  season  of  the 
year  in  which  to  perform  the  work,  and  he  could  regulate 
his  bid  accordingly.  There  was  evidence  tending  to  show 
that  the  extra  work  prolonged  the  time  necessary  to  its 
completion  into  the  winter,  when  the  ground  was  frozen, 
and  when  it  was  more  difficult  to  perform,  and  when  its 
performance  was  worth  more  than  it  would  have  been,  had 
it  been  done  at  the  time  contemplated  by  the  contract. 
There  was  also  evidence  tending  to  show  that  the  stone 
required  for  the  extra  work  was  more  difficult  of  procure- 
ment than  that  required  for  the  amount  of  masonry  con- 
templated by  the  contract. 

Under  the  circumstances,  we  are  not  inclined  to  disturb 
the  verdict  of  the  jury  on  the  ground  that  the  damages 
were  excessive. 

The  judgment  below  is  affirmed,  with  costs. 


The  State,  bx  rel.  "Wyant,  v.  Wyant  et  al. 

ADtfINi8TBAT0R*8  BoND. — Holo  Executed  when  there  are  Two  Adminietrators. 
— Construction  of  Statute. — Suit  against  a  Co- Administrator. — Under 
section  19  of  the  decedents*  estates  act,  2  R.  S.  1876,  p.  600,  whenever  two 
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or  more  persons  are  appointed  executors  or  administrators  of  a  dece- 
dent's estate,  each  should  "  execute  a  separate  bond/'  conditioned  that  Ke 
will  faithfully  discharge  his  duties  as  such  executor  or  administrator  ;  and 
where  two  persons,  as  administrators,  execute  a  single  bond,  jointly,  with 
sureties,  such  bond  must  be  construed  as  if  each  of  the  principal  obligors 
therein  had  thereby  executed  a  separate  bond,  in  the  same  penalty,  with 
the  same  sureties  and  subject  to  the  same  condition ;  and  in  such  case, 
after  the  resignation  of  his  trust  by  one  of  such  administrators,  the  other 
may  bring  and  maintain  an  action  against  him  and  his  sureties,  upon  such 
bond,  tor  breaches  committed  by  him  alone,  as  upon  his  separate  bond. 
Samk,— CSmct  OverruUd.— Braxton  v.  Tke  State,  25  Ind.  82,  Friehard  v.  The 
State,  84  Ind.  187,  and  Mocre  v.  The  State,  49  Ind.  558,  are  overruled,  so 
far  as  they  conflict  with  the  decision  in  this  case. 

Prom  the  Hamilton  Circuit  Court. 

W.  GarveTy  for  appellant. 

T.  J.  Kane  and  2t  P.  Davis^  for  appellees. 

HoWK,  J. — This  was  a  suit  by  and  in  the  name  of  the 
State  of  Indiana,  on  the  relation  of  Maria  Wyant,  admin- 
istratrix of  the  estate  of  Jacob  Wyant,  deceased,  as  plain- 
tifi*,  against  the  appellees,  as  defendants,  in  a  complaint  of 
a  single  paragraph. 

The  complaint  counted  upon  an  administrators'  bond 
in  the  penal  sum  of  three  thousand  dollars,  bearing  date 
on  the  28th  day  of  February,  1870,  and  executed  by  the 
appellant's  relatrix,  Maria  Wyant,  and  by  each  and  all  of 
the  appellees.  The  bond  was  in  the  ordinary  form  pre- 
scribed by  the  statute,  for  administrators'  bonds  ;  and  by 
its  terms  the  said  obligors  therein  jointly  and  severally 
bound  themselves,  their  heirs,  executors  and  administrators, 
for  the  payment  of  the  aforesaid  penal  sum.  The  condi- 
tion of  this  bond  was  as  follows : 

"  The  condition  of  the  above  obligation  is,  that  if  the 
above  bound  Benjamin  Wyant  and  Maria  Wyant  shall 
faithfully  discharge  the  duties  of  his  [their  ?]  trust  as  ad- 
ministrator of  the  estate  of  Jacob  Wyant,  deceased,  ac- 
cording to  law,  the  above  obligation  is  to  be  void,  else  to 
remain  in  full  force." 
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In  her  complaint  ou  this  bond,  the  appellant's  relatrix 
Maria  Wyant,  alleged,  among  other  things,  that,  on  the 
day  of  its  date,  she  and  the  appellees  executed  and  deliv- 
ered the  said  bond  to  the  then  clerk  of  the  court  of  com- 
mon pleas  of  Hamilton  county ;  that  the  said  bond  was 
then  and  there  approved  and  accepted,  and  on  the  same 
day  letters  of  administration  on  the  estate  of  said  Jacob 
Wyant,  deceased,  were  granted  to  the  relatrix,  Maria  Wy- 
ant, and  the  appellee  Benjamin  Wyant,  by  the  clerk  of 
8idd  court  of  common  pleas,  which  letters  were  afterward 
approved  and  confirmed  by  said  court ;  that  the  relatrix, 
Maria  Wyant,  and  the  appellee  Benjamin  Wyant,  accepted 
aaid  trust  and  qualified  as  such  administrators,  and  con- 
tinued to  act  as  such  until  the  —  day  of  December,  1875, 
at  which  time  the  appellee  Benjamin  Wyant  resigned  his 
said  trust  as  such  administrator,  without  making  final  set- 
tlement of  said  estate,  and  his  resignation  was  then  and 
there  accepted  by  the  circuit  court  of  said  county.  In  as- 
signing a  breach  of  said  bond,  the  appellant's  relatrix  said 
that  the  appellee  Benjamin  Wyant  did  not  faithfully  dis- 
charge the  duties  of  his  trust  as  such  administrator,  in 
this,  that,  immediately  after  taking  out  such  letters  of  ad- 
ministration and  qualifying  as  such  administrators,  by 
agreement  of  the  relatrix  and  said  Benjamin  Wyant,  the 
relatrix  was  relieved  entirely  from  all  responsibility  as  such 
administratrix,  and  the  said  Benjamin  Wyant,  by  virtue 
of  his  said  trust  and  said  agreement,  took  upon  himself 
the  burthen  of  settling  said  estate,  and  then  and  there 
took  possession  of  all  the  assets  of  said  estate,  amounting 
in  all  to  the  sum  of  five  thousand  dollars ;  that  the  said 
Benjamin  Wyant,  as  such  administrator,  failed  to  file  and 
return  an  inventory  of  such  assets  within  sixty  days,  as 
required  by  law  ;  that,  on  the  25th  day  of  March,  1870,  the 
said  Benjamin  Wyant  sold  the  goods  and  chattels  belong- 
ing to  said  estate,  but  failed  to  file  an  account  thereof  in 
the  proper  ofiice,  as  required  by  law,  for  more  than  thirty 
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days  after  said  sale  ;  that  the  said  Benjamin  Wyant  failed 
to  tile  any  report  of  his  administration  of  said  estate  for 
more  than  tive  years  after  his  said  appointment  as  such 
administrator ;  that  the  said  Benjamin  Wyant  embezzled, 
concealed  and  converted  to  his  own  use  assets  of  said 
estate  to  the  amount  of  three  thousand  dollars,  and  that 
he  committed  waste  on  the  decedent's  real  estate,  while 
the  same  was  in  his  possession  and  under  his  control,  by 
destroying  the  growing  timber  thereon,  to  the  amount  of 
five  hundred  dollars.  And,  for  a  further  breach  of  said 
bond,  the  relatrix  said,  that  the  said  Benjamin  Wyant,  on 

the day  of >  1871,  collected,  received  and  came 

into  the  possession  of  a  large  sum  of  money,  to  wit,  one 
thousand  dollars,  and  that  he  had  since  retained  and  kept 
the  same  in  his  own  possession,  and  the  interest  thereon 
had  amounted  to  three  hundred  dollars,  and  that  he  had 
jGa-iled  to  pay  over  or  account  for  either  the  principal  or  in- 
terest of  said  sum  of  money,  but  had  converted  the  same 
to  his  own  use.     Wherefore,  etc. 

To  this  complaint,  the  appellee  Benjamin  Wyant  sepa- 
rately, and  the  appellees  Silas  Helms  and  John  Rambo 
jointly  and  separately,  demurred,  which  demurrei's  were 
sustained  by  the  court,  and  to  these  decisions  the  appel- 
lant's relatrix  excepted.  The  relatrix  failing  to  plead  fur- 
ther, judgment  was  rendered  against  her,  on  the  demur- 
rers, for  the  costs  of  suit,  from  which  judgment  she  has 
appealed  to  this  court,  and  has  here  assigned,  as  errors,  the 
decisions  of  the  court  below  in  sustaining  the  appellees' 
demurrers  to  the  complaint. 

In  each  of  the  demurrers  to  the  complaint,  the  same 
grounds  of  objection  thereto  were  stated  by  the  appellees, 
in  substance  as  follows  : 

1.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ; 

2.  That  the  relatrix  had  not  the  legal  capacity  to  sue, 
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for  the  reason  that  she  executed  the  bond  in  suit  as  a  co- 
principal  therein  with  the  appellee  Benjamin  Wyant,  the 
other  appellees,  Helms  and  Rambo,  being  the  sureties  of 
both  the  relatrix  and  said  Benjamin  Wyant,  in  said  bond ; 
and, 

8.  That  there  was  a  defect  of  parties  defendants  in  the 
action,  in  this,  that  the  relatrix,  Maria  Wyant,  executed 
the  bond  in  suit  as  a  co-principal  with  the  appellee  Benja- 
min Wyant,  the  other  appellees.  Helms  and  Rambo,  being 
the  sureties  of  both  the  relatrix  and  said  Benjamin  Wy- 
ant in  said  bond,  and  that,  therefore,  the  relatrix  was  a 
necessary  party  defendant. 

From  the  record  of  this  cause,  and  the  error  assigned 
thereon,  it  seems  to  us  that  the  question  presented  thereby 
for  our  decision  may  be  thus  stated  :  Can  the  appellant's 
relatrix,  upon  the  facts  stated  in  her  complaint,  maintain 
an  action  on  the  bond  in  suit,  in  which  bond  she  was  a 
principal  obligor,  against  her  co-obligors  therein  ?  After 
the  resignation  of  his  trust  by  her  co-administrator,  Ben- 
jamin Wyant,  can  the  relatrix,  as  the  remaining  adminis- 
trator, bring  suit  on  the  bond  given  by  him  and  her  for 
the  faithful  discharge  of  the  duties  of  their  said  trust, 
against  him  and  the  sureties  in  such  bond,  to  recover  dam- 
ages for  a  breach  committed  by  him  alone  of  the  condition 
of  the  bond  ? 

It  seems  to  us,  that  the  proper  answers  to  these  ques- 
tions are  wholly  dependent  upon  the  construction  which 
must  be  given  to  the  different  statutory  provisions  author- 
izing and  requiring  the  execution  of  bonds  by  the  execu- 
tors and  administrators  of  decedents'  estates,  declaring  the 
liabilities  of  the  obligors,  principals  and  sureties,  in  such 
bonds,  and  specifying  the  causes  for  which,  and  the  per- 
sons by  whom,  suits  may  be  brought  on  any  such  bond. 
The  bond  in  suit  was  of  statutory  origin ;  and  even  its 
form  was  provided  for,  in  form  No.  10  of  section  194  of 
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the  act  providing  for  the  settlement  of  decedents'  estates, 
etc.,  approved  Jane  17th,  1852.  In  section  19  of  the  same 
act,  it  18  provided  as  follows : 

"  Sec.  19.  Every  person  appointed  executor,  adminis- 
trator with  the  will  annexed,  or  administrator,  before 
receiving  lettere,  shall  execute  a  separate  bond,  with  suffi- 
cient resident  freehold  sureties,  to  be  approved  by  the 
proper  clerk  or  court,  jointly  and  severally  bound,  in  a 
penalty  payable  to  the  State  of  Indiana,  of  not  less  than 
double  the  value  of  the  personal  estate  to  be  administered, 
and,  in  case  reail  estate  is  to  be  sold  by'the  terms  of  a  will, 
also  double  the  value  of  such  real  estate,  conditioned 
that  he  will  faithfully  discharge  his  duties  as  such  execu- 
tor or  administrator,"  etc.    2  R.  S.  1876,  p.  500. 

It  seems  to  us,  that  the  language  quoted  from  this  sec- 
tion 19  is  too  plain  for  construction,  and  can  not  be  mis- 
nndei'stood.  Its  evident  meaning  is,  that  whenever  two 
or  more  persons  shall  be  appointed  executors  or  adminis- 
trators of  a  decedent's  estate,  each  one  of  such  persons 
"  shall  execute  a  separate  bond,"  as  required  by  the  stat- 
ute, and  conditioned  that  he  will  faithfully  discharge  his 
duties  as  such  executor  or  administrator.  Under  the  ex- 
press terms  of  the  statute,  therefore,  the  bond  in  suit 
must  be  construed,  we  think,  as  if  each  of  the  principal 
obligors  therein  had  thereby  executed  a  separate  bond, 
in  the  same  penalty,  with  the  same  sureties,  and  subject  to 
the  same  condition.  In  other  words,  we  think  that  the 
bond  in  suit  must  be  construed,  by  force  of  the  require- 
ments of  the  statute,  as  if  the  relatrix,  Maria  Wyant,  and 
the  appellee  Benjamin  Wyant,  upon  their  appointment  as 
administrators  of  the  estate  of  Jacob  Wyant,  deceased, 
had  each  of  them  executed  that  bond  as  his  or  her  sepa- 
rate bond,  in  the  same  penalty  and  with  the  same  sureties^ 
and  conditioned  for  the  faithful  discharge  of  his  or  her 
duties.    This  construction  of  the  bond  sued  upon  is  not 
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only  in  harmony  with  the  language  of  section  19  above 
quoted,  but  it  is  expressly  warranted  and  authorized  by 
the  provisions  of  an  act  entitled  "  An  act  to  cure  defec- 
tive or  illegal  bonds  of  executors  and  administrators  and 
their  sureties,"  approved  March  11th,  1867.  Omitting 
the  enacting  clause,  this  act  provided  as  follows : 

"  That  all  bonds  heretofore  executed,  or  hereafter  to  be 
executed,  by  any  executor  or  administrator  and  their  sure- 
ties, shall  not  be  void  on  account  of  any  informality,  ille- 
gality or  defect,  either  formal  or  substantial,  in  the  same, 
nor  <yi  account  of  any  defect,  informality  or  illegality  in 
the  appointment  of  such  executor  or  administrator,  nor 
shall  any  action  against  any  surety  on  such  bond  be  defeat- 
ed on  account  of  any  misrepresentations  or  deceit  practised 
by  any  executor  or  administrator  to  induce  such  surety  to 
join  in  the  execution  of  such  bond,  nor  shall  any  such 
bond  be  void  because  of  defects  or  irregularity  in  the 
approval  or  filing  thereof;  but  such  bonds  bIuiU  be  as 
obligatory  as  if  properly  executed,  approved  and  filed ; 
bat  each  and  every  surety  who  signed,  or  caused  his  name 
to  be  signed,  on  any  such  bond,  shall  be  bound  for  any 
breach  therein,  regardless  of  any  condition,  inducement  or 
consideration  causing  such  surety  to  join  in  the  execution 
of  the  same,  and  such  bond  shall  have  the  same  force  and 
effect  as  if  such  appointment  had  been  legally  made,  and 
such  bond  legally  executed."  Acts  1867,  p.  27 ;  2  R.  B.  1876^ 
p.  500,  note  1. 

Independently  of  the  provisions  of  the  act  just  quoted, 
it  seems  to  uis  that  the  bond  in  suit  comes  fairly  within  the 
scope  and  purview  of  section  790  of  the  practice  act.  In 
this  section  it  is  provided,  inter  alia^  that  no  bond  taken 
by  any  officer  in  the  discharge  of  the  duties  of  his  office 
shall  be  void  for  want  of  form  of  substance,  or  re- 
cital or  condition,  nor  the  principal  or  surety  be  dis- 
charged ;  but  the  principal  and  surety  shall  be  bound  by 


82  SUPREME  COURT  OF  INDIAlifA. 

The  State,  ex  reL  Wyant,  v,  Wyant  et  al. 

such  bond,  to  the  full  extent  contemplated  by  the  law  re- 
quiring the  same,  and  the  sureties  to  the  amount  specified 
in  the  bond.  In  all  actions  on  a  defective  bond,  the  plain- 
tiff or  relator  may  suggest  the  defect  in  his  complaint, 
and  recover  to  the  same  extent  as  if  such  bond  were  per- 
fect in  all  respects.    2  R.  S.  1876,  p.  311, 

Construing  the  bond  in  suit,  in  the  case  at  bar,  with  ref- 
erence to  the  requirements  of  the  several  statutory  provi- 
sions above  quoted,  we  are  led  to  the  conclusion  that  the 
bond  must  be  regarded  and  treated  as  the  separate  bond 
of  each  of  the  administrators,  Maria  Wyant  and  Benjamin 
Wyant,  and  that  the  sureties  in  the  bond  must  be  regard- 
ed and  treated  as  the  sureties  in  the  separate  bond  of  each, 
rather  than  in  the  joint  bond  of  both,  of  the  said  adminis- 
trators. In  legal  effect,  because  of  the  requirements  of  the 
statutes,  the  bond  sued  upon  is  the  separate  bond  of  each, 
and  not  the  joint  bond  of  both,  of  the  administrators,  and 
the  sureties  therein  are  the  sureties  of  each,  separately,  of 
the  administrators,  and  not  of  both  of  them  jointly,  in 
their  separate  and  not  in  their  joint  bond.  This  construc- 
tion of  the  bond  in  question,  which,  we  think,  is  not  only 
authorized,  but  is  absolutely  demanded,  by  the  statutory 
requirements  before  set  out,  relieves  the  case  before  us  of 
much,  if  not  all,  difficulty.  For,  if  the  bond  must  be  re- 
garded and  treated,  as  we  think  it  must,  as  the  separate 
bond  of  each  of  the  administrators,  then  it  can  not  be 
said  that  either  of  the  administrators  is  in  any  proper 
sense  the  surety  of  the  other,  in  the  separate  bond  of  such 
other  administrator.  If,  in  this  case,  the  appellant's  rela- 
trix,  Maria  Wyant,  is  not  a  surety,  and  surely  she  is  not, 
of  the  appellee  Benjamin  Wyant,  in  his  separate  bond  as 
one  of  the  administrators,  then  it  seems  to  us,  there  is  no 
room  for  doubt  as  to  the  right  of  the  relatrix,  as  the  re- 
maining administrator,  after  the  resignation  of  said  Benja- 
min Wyant  of  his  trust,  to  maintain  an  action  on  his  sep- 
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arate  bond,  against  him  and  his  sureties  therein,  for  any 
breach  thereof  committed  by  him. 

It  has  been  repeatedly  held  by  this  court,  that  one  co- 
executor  or  co-administrator  is  not  responsible  for  the  as- 
sets of  his  decedent's  estate,  received  by  the  other,  but  that 
each  one  of  two  or  more  executors  or  administrators  is  on- 
ly responsible  for  the  assets  received  by  him.  CaU  v.  Ew- 
ivgy  1  Blackf.  301 ;  Ray  v.  Doughty^  4  Blackf.  115 ;  Davis 
V.  Walfordy  2  Ind.  88. 

In  the  case  of  Braxton  v.  The  StatCy  ex  rel.j  26  Ind.  82,  it 
was  decided  that  while,  as  a  general  rule,  an  executor  or  ad- 
ministrator is  not  liable  for  the  default  of  his  co-executor 
or  co-administrator,  yet  if  the  action  be  upon  their  joint 
bond,  he  is  liable  for  such  default.  In  the  case  cited,  the 
bond  sued  on  was,  in  form,  the  joint  and  several  bond  of 
two  executors  of  the  last  will  of  a  certain  decedent ;  and 
the  decision  was  founded  upon  the  theory  that  the  bond 
was  the  joint  obligation  of  the  executors,  and  that,  there- 
fore, each  of  the  executors  was  the  surety  of  the  other,  in 
such  bond.  In  the  opinion  in  the  case,  no  reference 
whatever  is  made  to  the  imperative  language  of  the  stat- 
ute, requiring  that  each  executor  or  administrator  shall 
execute  a  separate  bond,  or  to  the  statutory  provisions, 
quoted  in  this  opinion,  in  regard  to  informal,  illegal  or  de- 
fective bonds  of  executors  or  administrators.  The  case  cit- 
ed was  approved  and  followed  in  the  case  of  Prichard  v. 
The  State,  ex  rel.,  34  Ind.  137,  and  again  in  the  case  of 
Moore  v.  7%e  State,  ex  rel.,  49  Ind.  558. 

In  the  case  last  cited,  in  delivering  the  opinion  of  the 
court,  WoRDBN,  J.,  cautiously  said :  "  The  cases  of  Bi^ax- 
ton  V.  TTie  State,  ex  rel.  Albert,  26  Ind.  82,  and  Prichard  v. 
The  State,  ex  rel.  Keller,  34  Ind.  137,  decide  that  co-admin- 
istrators executing  bonds  like  that  in  suit  become  sureties 
for  each  other.  The  majority  of  the  court  adhere  to  those 
cases.  The  writer  of  this  opinion  acquiesces,  rather  than 
Vol.  LXVII.— 8 
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concurs.  This  point,  therefore,  must  be  held  against 
the  appellant." 

BusKiRK,  C.  J.,  dissented  from  so  much  of  the  opinion 
as  held  that  the  appellant  became  the  surety  of  his  co-ad- 
ministrator :  "  He  executed  the  bond  as  a  principal,  and 
not  as  a  surety,  and  he  can  not  be  held  liable  as  a  surety." 
After  quoting  the  language,  in  part,  of  section  19  of  the 
decedents'  estates  act,  the  learned  Judge  added :  "  The 
statute  imperatively  requires  a  separate  bond  for  each  ex- 
ecutor or  administrator.  The  bond  in  suit  not  being  a 
good  common-law  bond,  and  not  being  authorized  by  stat- 
ute, is  illegal  and  void." 

It  is  very  evident,  we  think,  that  the  attention  of  the 
court  was  not  directed,  in  any  of  the  cases  cited,  to  the 
provisions  of  the  act  of  March  11th,  1867,  above  set  out, 
or  of  section  790  of  the  practice  act.  For,  if  these  statu- 
tory provisions  had  been  considered  in  connection  with 
those  cases,  we  may  reasonably  suppose  that  the  court 
would  have  probably  arrived  at  very  different  conclusions. 
The  effect  of  the  provisions  of  section  790  of  the  practice 
act,  upon  informal,  illegal  or  defective  bonds,  taken  by  an 
officer  in  the  discharge  of  the  duties  of  his  office,  has  re- 
cently been  the  subject  of  full  consideration  by  this  court, 
in  a  number  of  cases ;  and  it  has  been  uniformly  held,  that 
the  effect  of  the  statute  is  to  legalize  and  validate  the  bond 
in  question,  and  make  of  it  just  such  a  bond  as  was  con- 
templated and  called  for  by  the  terms  of  the  statute  which 
required  its  execution.  Railshack  v.  Greve^  58  Ind.  72; 
Fuller  V.  Wright,  59  Ind.  888  ;  Miller  v.  McAllister,  59  Ind. 
491 ;  Yeakle  v.  Winters,  60  Ind.  654  •  The  Vincennes  Nation-- 
al  Bank  v.  Cockrwm,  64  Ind.  229  ;  Turner  v.  The  State,  ex 
rel,,  66  Ind.  210 ;  and  Graham  v.  The  State,  ex  rel.,  66  Ind. 
386. 

8o,  we  hold,  in  the  case  at  bar.  The  bond  in  suit  is,  as 
required  by  the  statute,  the  separate  bond  of  each  of  the 
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administrators  of  the  estate  of  Jacob  Wyant,  deceased. 
Therefore  the  relatrix,  Maria  Wyant,  is  not  a  surety  in  the 
separate  bond  of  Benjamin  Wyant,  as  administrator ;  and, 
therefore,  she  is  neither  a  proper  nor  a  necessary  party  de- 
fendant to  a  suit  on  his  separate  bond  to  recover  damages 
for  breaches  committed  by  him  alone. 

After  Benjamin  Wy ant's  resignation  of  his  trust,  as  such 
administrator,  it  became  the  duty  of  the  relatrix,  as  the  re- 
maining administrator,  under  section  16  of  the  decedents' 
estates  act,  to  ^^complete  the  administration  of  the  estate ;" 
and,  in  the  discharge  of  this  duty,  she  was  expressly  au- 
thorized, in  and  by  section  162  of  said  act,  to  bring  and 
maintain  this  action  upon  the  separate  bond  of  said  Benja- 
min Wyant,  against  him  and  his  sureties  therein.  2  B.  S. 
1876,  p.  549. 

In  conclusion,  we  hold  that  the  court  erred  in  sustaining 
the  appellees'  demurrers,  and  each  of  them,  to  the  com* 
plaint  of  the  appellant's  relatrix. 

In  so  far  as  the  decision  of  the  cause  now  before  us  is  in 
conflict  with  the  cases  of  Braxton  v.  The  State^  ex  rd.j  26 
Ind.  82,  Prichard  v.  The  State^  ex  rd.j  84  Ind.  187,  and  Moore 
y*  7%6  Si€U€j  ex  rd.^  49  Ind.  558,  the  latter  cases  are  over- 
ruled. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  with  instructions  to  overrule  the  demur- 
rers to  the  complaint,  and  fer  further  proceedings  in  ac- 
cordance with  this  opinion. 
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'PRAcncK.'^AMiffnmenis  of  Error, — Amendment  of  Complaint  after  Finding, 
— Aflsignments  of  error,  that  the  court  helow  erred  in  overruling  a  demurrer 
to  the  complaint  and  a  motion  in  arrest  of  Judgment,  do  not  present  any 
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question  oonceming  the  action  of  the  court  in  permitting  or  directing  the 
amendment  of  the  complaint  after  the  announcement  of  the  finding. 
Samb. — Supreme  Court, — Presumption. — In  such  case,  if  the  defendant  is 
prejudiced  or  misled  by  the  amendment,  he  must,  under  the  provisions  of 
section  94  of  the  practice  act,  2  R.  8. 1876,  p.  80,  show  in  what  respect  he 
was  misled,  so  that  the  court  may  order  the  pleading  to  be  amended  upon 
such  terms  as  may  be  just.  In  the  absence  of  such  showing,  the  Supreme 
Oourt  will  assume  that  the  action  of  the  court  below  was'proper,  and  that 
the  defendant  was  not  prejudiced  or  misled  thereby. 

Prom  the  Parke  Circuit  Court. 

P.  S.  Kennedy  and  W.  T.  Brushy  for  appellants. 
A.  Thomson^  B.  T.  Bistine  and  T.  H.  Bistiney  for  appel- 
lees.  ^ 

HowK,  J. — In  this  action,  the  appellees  sued  the  appel- 
lants, in  the  Montgomery  Circuit  Court,  in  a  complaint 
of  two  paragraphs. 

To  each  of  these  paragraphs  the  appellants  demurred, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer  was  over- 
ruled by  the  court,  and  to  this  decision  the  appellants  ex- 
cepted. They  then  answered  in  three  paragraphs,  of 
which  the  first  was  a  general  denial,  and  each  of  the  other 
two  set  up  affirmative  matter  as  a  defence.  To  the  second 
and  third  paragraphs  of  the  answer  the  appellees  demurred, 
for  the  alleged  insufficiency  of  the  facts  therein  to  con- 
stitute a  defence  to  their  action,  which  demurrer  was 
overruled  as  to  the  third,  and  sustained  as  to  the  second 
paragraph  of  the  answer,  and  to  this  latter  decision  the 
appellants  excepted.  To  the  third  paragraph  of  the  answer 
the  appellees  replied  in  two  paragraphs,  the  first  of  which 
was  a  general  denial,  and  the  second  was  a  special  reply. 

On  the  appellants' application,  the  venue  was  changed  to 
the  court  below. 

The  issues  joined  were  tried  by  the  court,  without  a 
jury,  and  a  finding  was  made  for  the  appellees,  in  the 
sum  of  one  hundred  and  twenty-eight  dollars.     The   ap- 


MAY  TERM,  1879.  87 


Durham  ei  at.  v,  Fechheimer  et  al. 


pellantB*  motions  in  arrest  of  judgment,  and  for  a  new 
trial,  were  severally  overruled  by  the  court,  and  to  each 
of  these  decisions  they  excepted.  Judgment  was  then 
rendered  by  the  court  on  its  finding,  and  from  this  judg- 
ment this  appeal  is  now  here  prosecuted. 

In  this  court,  the  appellants  have  assigned,  as  errors,  the 
decisions  of  the  circuit  court  in  overruling  their  demurrer 
to  the  complaint  and  their  motion  in  arrest  of  judgment. 

From  the  errors  thus  assigned,  it  would  seem  that  the  on- 
ly question  properly  presented  for  our  decision  is  this : 
Did  the  appellees'  complaint,  or  either  paragraph  thereof, 
state  facts  sufficient  to  constitute  a  cause  of  action  ?  Yet 
that  is  not  the  question  which  the  appellants'  counsel,  in 
their  brief  of  this  cause,  have  asked  this  court  to  decide. 
Counsel  say : 

"  The  only  question  we  wish  to  raise  in  this  case  arises 
upon  an  amendment  the  court  permitted  the  plaintiff  below 
to  make  to  the  complaint,  after  the  finding  had  been  an- 
nounced by  the  court." 

It  is  very  clear,  we  think,  that  this  question  is  not  pre- 
sented by  either  of  the  errors  assigned  by  the  appellants 
on  the  record  of  this  cause.  For  those  errors  simply  call 
in  question  the  sufficiency  of  the  facts  stated  in  the  com- 
plaint to  constitute  a  cause  of  action;  but  they  do  not,  nor 
does  either  of  them,  in  any  manner  question  the  action  of 
the  court  in  permitting  or  directing  the  amendment  of 
the  complaint,  after  the  finding  had  been  announced. 

But  if  it  were  otherwise, — if  the  question,  which  the  ap- 
pellants' counsel  say  they  wish  to  raise  in  this  case,  were 
fairly  presented  by  the  errors  assigned,  or  either  of  them, — 
it  would  seem  to  us  that  no  error  was  committed  by  the 
court  in  allowing  or  directing  the  appellees  to  amend  their 
complaint,  after  the  finding  was  announced.  If  the  appel- 
lants were  prejudiced  or  misled  by  the  amendment  of  the 
complaint,  it  was  incumbent  on  them,  under  the  provi- 
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sions  of  section  94  of  the  practice  act,  to  show  in  what  re- 
spect they  had  been  misled ;  "and  thereupon  the  court 
may  order  the  pleading  to  be  amended  upon  such  terms  as 
may  be  just."  2  R.  8. 1876,  p.  80.  In  the  absence  of  any 
showing  by  the  appellants  to  the  contrary,  in  this  case,  we 
are  bound  to  assume  that  they  were  neither  prejudiced 
nor  misled  by  the  amendment  which  the  court  permitted 
the  appellees  to  make  to  their  complaint,  after  the  finding 
had  been  announced.  The  action  of  the  court  in  allowing 
the  amendment  to  be  made  to  the  complaint,  it  must  be 
presumed,  was  legal  and  right;  and,  if  it  was  erroneous,  we 
can  only  say  that  the  appellants  have  wholly  failed  to 
point  out  and  present  the  supposed  error,  in  and  by  their 
assignment  of  errors.  Hay  v.  The  State^  ex  rel.y  58  Ind. 
337 ;  Myers  v.  Murphy,  60  Ind.  282. 

We  find  no  available  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellants'  coats. 

Petition  for  a  rehearing  oTerruled. 
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Graves  v.  Kent. 

HoBTOAOE,  FoRVCLOSUBi  07. — Judgment  Debtor  Liable  for  Rents  cmd  PrqftU 
during  Year  AlUnoed  for  Redemption, — The  judgment  dehtor  alone 
is  liable  for  the  rents  and  profits  of  real  estate  sold  upon  execution  or  at 
a  Judicial  sale,  for  the  year  succeeding  such  sale,  during  which  he 
is  entitled  to  the  possession  of  said  real  estate ;  and  one  who  owns 
the  equity  of  redemption  merely  in  mortgaged  lands,  by  purchase  from  the 
grantee  of  the  mortgagor,  although  a  party  defendant  to  the  proceedings 
to  foreclose  the  mortgage,  and  although  he  expressly  purchased  subject  to 
the  mortgage,  is  not  a  judgment  debtor  within  the  meaning  of  the  rule. 

•  

From  the  Newton  Circuit  Court. 

J.  B.  Troxell  and  P.  H.  Ward^  for  appellant.         • 
C  H.  Test,  J.  Coburn  and  E.  E.  Bassett,  for  appellee. 

NiBLACK,  J. — This  was  an  action  by  Alexander  J.  Kent, 
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against  Daniel  M.  Graves,  for  the  rents  and  profits  of  cer- 
tain real  estate,  after  it  had  been  sold  at  a  judicial  sale, 
and  while  it  was  liable  to  be  redeemed. 

Upon  a  trial  by  a  jurj-,  there  was  a  verdict  for  the 
plaintiff  for  two  hundred  and  seventy -five  dollars.  A  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  followed 
upon  the  verdict. 

The  material  facts,  as  they  were  made  to  appear  upon 
the  trial,  may  be  briefly  stated  thus : 

On  the  6th  day  of  October,  1869,  one  Benjamin  M. 
Whinnery  executed  his  promissory  note  to  the  plaintiff,' 
Kent,  for  the  sum  of  seven  hundred  dollars,  and,  to  secure 
the  payment  of  said  note,  he  afterward,  on  the  26th  day 
of  October,  1869,  together  with  his  wife,  mortgaged  to 
the  said  Kent  lots  Nos.  7  and  8,  in  block  No.  1,  in  Mc- 
CuUough's  Addition  to  the  town  of  Kentlaud,  on  which 
there  was  a  flouring  mill  and  fixtures.  Whinnery  and 
wife  afterward  conveyed  one  undivided  half  of  said  lots 
to  one  Charles  French.  French  and  wife  then  conveyed 
said  undivided  half  of  said  lots  to  one  Walker  Graham. 
Whinnery  and  wife  having  in  the  mean  time  conveyed  the 
remaining  undivided  half  of  said  lots  to  the  said  Walker 
Oraham,  he,  the  said  Graham,  with  his  wife,  conveyed  the 
whole  of  said  lots  to  the  defendant.  Graves,  subject  to 
the  mortgage  from  Whinnery  and  wife  to  Kent,  "  to  be 
enforced  as  against  said  grantee  (Graves)  only  upon  the 
property  described  in  said  mortgage." 

After  Graves  had  thus  become  the  owner  of  the  equity 
of  redemption  in  the  mortgaged  premises,  Kent  com- 
menced proceedings  in  the  common  pleas  court  of  New- 
ton county,  against  Whinnery  and  wife,  French  and  wife,  and 
Graham^  and  the  said  Graves,  to  foreclose  his  mort- 
gage, and  obtained  a  personal  judgment  against  Whin- 
nery upon  the  note,  and  a  decree  for  the  foreclosure  of  the 
mortgage  and  the  sale  of  the  mortgaged  premises,  against 
all  the  defendants  to  said  action. 
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On  the  26th  day  of  April,  1878,  the  mortgaged  lots 
were  sold  under  this  decree  of  foreclosure  to  the  plaintiff, 
Kent.  On  the  27th  day  of  April,  1874,  such  lots  not 
having,  in  the  mean  time,  been  redeemed,  were  con- 
veyed by  such  sheriff  to  Kent.  Graves  went  into 
possession  under  his  deed  from  Graham,  and  used 
and  occupied  the  mortgaged  lots  from  the  26th  day 
of  April,  1878,  to  the  26th  day  of  April,  1874, 
the  time  during  which  such  lots  were  liable  to  have  been 
redeemed  from  the  sheriff's  sale  to  Kent,  and  it  was  for  the 
use  and  occupation  of  those  lots,  during  that  period  of  time, 
that  the  judgment  appealed  from  in  this  case  was  rendered. 

The  defendant,  by  his  motion  for  a  new  trial,  raised  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  the 
verdict,  and  error  is  assigned  here  upon  the  refusal  of  the 
court  to  grant  him  a  new  trial. 

It  has  been  decided  by  this  court,  that  it  is  only  the 
judgment  debtor  who  can  be  made  liable  for  the  rents  and 
profits  of  real  estate  sold  upon  execution  or  at  a  judicial 
sale,  for  the  year  suceeding  such  sale,  during  which  such 
judgment  debtor  is  entitled  to  the  possession  of  said  real 
estate.     Clements  v.  Robinson ,  54  Ind.  599. 

We  have,  also,  heretofore  held  that  the  owner  of  the 
equity  of  redemption  merely  in  mortgaged  lands,  although 
a  party  defendant  to  proceedings  to  foreclose  the 
mortgage,  is  not  a  judgment  debtor  within  the  meaning 
of  the  statute  authorizing  the  redemption  of  lands  sold 
upon  execution,  or  at  a  judicial  sale.  Powell  v.  DeHart,  55 
Ind.  94. 

Adhering  to  the  doctrines  of  these  cases,  as  we  feel  it  to 
be  our  duty  to  do,  we  are  evidently  brought  to  the  con- 
clusion that  the  verdict  in  this  case  was  not  sustained  by 
sufficient  evidence. 

The  evidence  failed  to  show  that  the  appellant,   Graves, 
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was  a  judgment  debtor  in  the  judgment  upon  which  the 
mortgaged  premises  were  sold.  On  the  contrary,  it  was 
made  to  appear  affirmatively  that  he  was  not  such  judgment 
debtor  within  the  meaning  of  the  rule  laid  down  in  the 
case  of  PoioeU  v.  DeHart,  supra. 

But  it  is  contended  that  the  cases  of  Clements  v.  Robinson 
and  Powell  v.  DeHart  are,  as  to  those  portions  of  them  re- 
lied on  as  above,  impliedly  overruled  by  Gale  v.  Parks,  58 
Ind.  117,  and  that  this  action  was  properly  maintained, 
both  at  common  law  and  under  the  act  of  May  20th,  1 852, 
in  relation  to  landlords  and  tenants.  2  R.  S.  1876, 
p.  S42,  sec.  14. 

In  the  first  place,  we  can  not  construe  the  opinion  in 
the  case  of  Gale  v.  Parks  as  overruling  anything  previous- 
ly decided  by  this  court.  In  that  case,  not  only  the  facts 
presented,  but  the  questions  discussed,  were  essentially  dif- 
ferent from  those  presented  and  discussed  in  the  cases  of 
Clements  v.  Robinson  and  Powell  v.  DeHart,  which  are  fol- 
lowed in  the  case  at  bar. 

In  the  next  place,  we  can  not  see  upon  what  principle 
the  verdict  in  this  case  can  be  sustained,  either  at  common 
law,  or  under  the  act  of  1852,  as  the  statute  authorizing 
lands  sold  at  a  judicial  sale  to  be  redeemed  gave  Whin- 
nery  and  those  claiming  under  him,  and  not  the  appellee, 
possession  of  the  mortgaged  lands  during  the  period  of 
time  for  which  rent  was  demanded  in  this  action.  See,  al- 
so, Wilson  V.  Powers,  66  Ind.  75. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Petition  for  %  rehearing  oyemiled. 
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does  not  Affect  Prior  CoMraeta,-  Under  the  provisions  of  section  6  of  '*  An 

act  touching  the  marriage  relation,"  etc.,  1  B.  8.  1876,  p.  5M,  a  married 

woman  could  charge  her  separate  estate  in  such  manner  as  to  encumber  the 

same,  only  by  an  instrument  in  writing,  signed  and  delivered,  in  which 

her  husband  should  join  ;  and  a  written  contract  executed  by  her  prior  to 

the  passage  of  the  act  of  1879,  "concerning  married  women/*  Acts  1879,  p. 

160,  by  which  she  acknowledged  herself  indebted  to  a  certain  person,  in  a 

certain  amount,  for  money,  materials  and  labor  furnished  and  used  in 

improving  her  separate  real  estate,  is  void  in  law,  as  such  act  of  1879  does 

not  give  validity  to  contracts  made  prior  to  its  passage. 

From  the  Ohio  Circuit  Court. 

A.  C.  Downey^  D.  T.  Downeyy  H.  S.  Downex/y  B.  L.  Da- 
vis and  L.  N.  Pattisorty  for  appellant. 

J.  B.  ColeSy  J,  D.  Haynes  and  J.  K.  ThompsoUy  for  ap- 
pellee. 

HowK,  J. — This  was  a  suit  by  the  appellant,  an  infant, 
by  his  next  friend,  against  the  estate  of  Emeline  Williams, 
deceased,  of  whose  last  will  and  testament  the  appellee, 
David  S.  Wilbur,  was  the  sole  executor. 

The  appellant's  claim  or  cause  of  action  was  founded 
upon  a  written  instrument  executed  by  the  said  Emeline 
Williams  in  her  lifetime,  of  which  written  instrument  the 
following  is  a  copy ; 

"  RisiNa  Sun,  April  28th,  1868- 

"  I,  Emeline  Williams,  hereby  acknowledge  myself  in- 
debted to  Hugh  D.  Williams  twenty-eight  hundred  and 
sixty  dollars,  for  money,  materials  and  labor  furnished  me 
by  his  father,  H.  T.  Williams,  in  building  and  improving 
my  house  and  lots  on  the  corner  of  Main  and  High 
streets,  and  house  on  farm. 

(Signed,)  "Emeline  Williams." 

At  the  time  she  executed  this  written  acknowledgment, 
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the  said  Emeline  Williams  was  a  married  woman,  the  wife 
of  H.  T.  Williams,  mentioned  in  said  writing  as  the 
father  of  the  appellant.  In  the  progress  of  the  cause  in 
the  court  below,  the  appellant  filed,  at  different  times, 
three  paragraphs  of  complaint,  each  counting  upon  the 
aforesaid  written  instrument ;  in  each  of  which  para- 
graphs  it  was  alleged,  that  the  '^  money,  materials  and 
labor "  mentioned  in  said  writing,  were  furnished  by  the 
appellant's  feither,  for  and  at  the  request  of  said  Emeline 
Williams,  in  the  improvement  and  betterment  of  her  real 
estate,  and  were  necessary  and  proper  for  her  full  and 
complete  enjoyment  of  said  real  estate;  and  that  the 
said  Emeline  Williams,  in  and  by  the  said  written  instru- 
ment by  her  executed,  intended  to  and  did  charge  her  said 
real  estate  with  the  payment  to  the  appellant  of  her  said 
indebtedness  therein  mentioned.  This  was  the  substance 
of  each  of  the  several  paragraphs  of  the  appellant's 
complaint. 

After  divers  motions  to  strike  out  and  demurrers,  by 
the  appellee,  had  been  ruled  upon  by  the  court,  and  ex- 
ceptions entered  to  the  difierent  rulings,  the  cause  was  put 
at  issue,  and  a  trial  by  the  court  resulted  in  a  finding  for 
the  defendant,  the  appellee. 

The  appellant's  motion  for  a  new  trial  having  been  over- 
ruled, and  his  exceptions  saved  to  this  decision,  judgment 
was  rendered  on  the  finding,  from  which  judgment  this 
appeal  is  now  here  prosecuted. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
several  decisions  of  the  court  below,  adverse  to  him.  It  is 
not  necessary  that  we  should  set  out  these  alleged  errors, 
or  comment  on  them,  in  detail  in  this  opinion,  as  we  are 
clearly  of  the  opinion  that  *'  the  merits  of  the  cause  have 
been  &ir1y  tried  and  determined,"  and  a  right  conclusion 
reached,  in  the  court  below.  This  appears  from  the  record, 
and,  in  such  a  case,  section  580  of  the  practice  act  forbids 
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that  the  "judgment  be  stayed  or  reversed,  in  whole  or  in 
part,"    2  R.  S.  1876,  p.  246. 

The  record  shows  that,  upon  the  trial  of  this  cause,  after 
the  aforesaid  written  instrument  had  been  given  in  evi- 
dence, "  the  plaintift'then  admitted  that  Emeline  Williams, 
at  the  date  of  the  above  contract,  and  for  three  years  prior 
thereto,  was  the  wife  of  Hugh  T.  Williams,  the  next  friend 
in  this  action."  Under  this  admission,  it  is  very  clear  that 
the  written  contract  in  suit,  executed  by  the  said  Emeline 
Williams  during  her  coverture,  was  absolutely  void  at 
law.     Thomas  v.  Passage,  54  Ind.  106. 

This  waa  the  rule  of  the  common  law,  and  there  was 
nothing  in  the  legislation  of  this  State,  in  relation  to  mar- 
ried women,  which  changed  this  rule,  in  so  far  as  it  applies 
to  such  contracts  as  the  one  now  in  suit,  at  least  until  the 
act  entitled  "An  act  concerning  married  women,"  ap- 
proved March  25th,  1879,  became  a  law.  Acts  1879,  p. 
160.  But  whatever  construction  may  be  placed  upon  the 
provisions  of  this  act,  it  is  very  certain,  we  think,  that 
those  provisions  will  neither  vitalize  nor  give  validity  to 
such  contracts  of  married  women  as  the  one  sued  on  in 
this  action,  made  prior  to  the  passage  of  said  act. 

When  Emeline  Williams  executed  the  written  contract 
now  in  suit,  on  the  28th  day  of  April,  1868,  section  5  of 
"An  act  touching  the  marriage  relation  and  liabilities  in- 
cident thereto,"  approved  May  Slst,  1852,  was  the  onlj'- 
legislation  of  this  State  which  had  any  direct  bearing  on 
the  validity  of  such  contract,  and  the  power  of  a  married 
woman,  during  coverture,  to  charge  her  separate  real 
estate  with  the  payment  of  her  indebtedness.  1  R.  S.  1876, 
p.  550.  In  this  section,  it  was  expressly  provided  that  a 
married  woman  "shall  have  no  power  to  incumber  or  con- 
vey "her  lands  "except  by  deed,  in  which  her  husband 
shall  join."     This  section  has  recently  been  the  subject  of 
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fall  and  careful  consideration  by  this  court,  and  we  have 
reached  the  conclusion,  that  in  no  event,  under  its  provi- 
sions, could  a  married  woman  '^  charge  her  separate  estate 
in  such  manner  as  to  encumber  the  same,  except  by  deed — 
by  an  instrument  in  writing,  signed  and  delivered — ^in 
which  her  husband  shall  join."  The  American  Ins.  Co  of 
Chicago  v.  Avery^  60  Ind.  566.  Hamar  v.  MedskeVy  60  Ind. 
413  ;  BehUr  v.  Weyhumy  59  Ind.  143 ;  and  Glidden  v.  Sirup- 
ler,  52.  Pa.  State,  400. 

The  cases  cited  are  decisive  of  the  case  now  before  us. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Petition  for  a  rehearing  overraled. 


Thb  Pittsbubgh,  Cincinnati  and  St.  Louis  R.  W.  Co.  i;. 

Brown. 

Sailboad. — Police  RegulaUon. — Nwsance.^^Constiiuiumal  Law. — Section  1 
of  the  act  of  March  29th,  1879,  Acts  1879,  p.  173,  provides,  in  sahstance, 
that  it  shall  he  the  duty  of  all  railroad  companies,  operating  in  this  State, 
to  have  attalthed  to  every  locomotive  engine  a  proper  whistle,  and  that 
such  whistle  "shall,  when  such  engine  approaches  the  crossing  ot  any 
turnpike  or  other  puhlic  highway  in  this  State,  and  when  such  engine  is 
not  less  than  eighty,  nor  more  than  one  hundred  rods  from  such  crossing," 
he  sounded  "  continuously,  from  the  time  of  sounding  such  whistle  until 
such  engine  shall  have  fully  passed  such  crossing."  It  further  provides 
that  it  shall  not  he  so  construed  as  to  interfere  with  any  city  ordinance 
which  has  heen  or  may  he  passed,  regulating  the  management  or  running 
of  such  engine  or  railroad  within  the  limits  of  such  city. 

Heli,  that  this  statute  is  a  police  regulation,  clearly  within  the  scope  of  legis- 
lative authority,  and  is  constitutional  and  valid. 

Held^  also,  that  the  Legislature  may,  when  deemed  necessary  for  the  puhlic 
good,  permit  or  require  that  to  he  done  which  would,  on  commdn-law 
principles  and  without  the  statute,  he  deemed  a  nuisance. 

Held^  also,  that,  where  a  law  is  unconstitutional,  the  courts  will  hold  it  void 
but  upon  no  other  ground  can  it  he  disregarded. 
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From  the  Lake  Circuit  Conrt. 

N.  0.  Boss^  for  appellant. 
J.  W.  Youch^  for  appellee. 

"WoRDEN,  C.  J. — The  appellant  seemed  to  have  been 
causing  the  whistles  of  its  engines  to  be  sounded  in  accord- 
ance with  the  act  of  March  29th,  1879,  Acts  1879,  p.  173  ; 
whereupon  the  appellee  commenced  this  action,  in  the 
court  below,  to  enjoin  it  from  so  doing,  on  the  ground  that 
so  much  whistling  constituted  a  nuisance.  Such  proceed- 
ings were  had  as  that  final  judgment  was  rendered  in  favor 
of  the  plaintiff,  perpetually  enjoining  the  defendant  from 
sounding  its  whistles  except  to  give  one  or  more  short,  full 
and  distinct  sounds  when  approaching  a  highway  crossing, 
and  except  such  whistling  as  may  be  necessary  and  custom- 
ary in  signalling  for  breaks,  switches,  side  tracks  or 
danger. 

The  appellant  has  properly  preserved  the  questions  in- 
volved, and  has  appealed  to  this  court. 

The  appellant,  we  infer,  though  it  is  not  so  stated  in  the 
brief,  would  be  willing  to  submit  to  and  obey  the  injunc- 
tion, if  it  would  be  any  defence  to  prosecutions  for  failing 
to  comply  with  the  requirements  of  the  statute  mentioned. 
But,  as  the  judgment  can  be  operative  only  between  the 
parties  to  it,  the  appellant  we  infer,  in  order  to  avoid  lia- 
bility to  attachment  on  the  one  hand,  or  to  prosecution  for 
failing  to  comply  with  the  statute  on  the  other,  has  ap- 
pealed. 

The  Ist  section  of  the  statute  cited  is  as  follows : 

"  Be  it  enacted"  etc.,  " That  it  shall  be  the  duty  of  all 
railroad  companies,  operating  in  this  State,  to  have  at- 
tached to  each  and  every  locomotive  engine  a  whistle, 
such  as  is  now  in  use  or  may  be  hereafter  used  by  all  well 
managed  railroad  companies,  and  the  engineers  or  other 
persons  in  charge  of,  or  operating  such  engine  upon  the 
line  of  any  such  railroad,  shall,  when  such  engine  ap- 
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proaches  the  crossing  of  any  turnpike  or  other  public 
highway  in  this  State,  and  when  such  engine  is  not  less 
than  eighty,  nor  more  than  one  hundred  rods  from  such 
crossing,  sound  the  whistle  on  such  engine  attached  there- 
to, continuously,  from  the  time  of  sounding  such  whistle 
until  such  engine  shall  have  fully  passed  such  crossing : 
Prodded,  That  nothing  herein  shall  be  so  construed  as  to 
interfere  with  any  ordinance  that  has  been,  or  may  here- 
after be  passed  by  any  city  in  this  State  regulating  the 
management  or  running  of  such  engine  or  railroad  within 
the  limits  of  such  city/' 

The  residue  of  the  statute  provides  penalties  and  liabiU 
ities  for  failure  to  comply  with  the  requirements  of  the 
section  above  set  out. 

If  this  statute  is  valid,  there  was  no  ground  for  the  injunc- 
tion. The  appellant  could  not  be  legally  enjoined  from 
doing  that  which  the  Legislature  by  a  valid  enactment  re- 
quired to  be  done. 

We  have  no  brief  for  the  appellee,  and  are  therefore 
not  advised,  further  than  may  be  gathered  from  the  brief 
of  the  appellant,  upon  what  ground  the  statute  was  held 
void  by  the  court  below. 

Viewed  merely  as  an  impingement  upon  the  chartered 
rights  of  railroad  companies,  the  statute  is  clearly  valid. 

It  is  a  police  regulation  clearly  within  the  scope  of 
legislative  authority.  It  was  designed,  doubtless,  to  make 
the  operation  of  railroads  more  safe,  not  only  to  persons 
upon  the  trains,  but  to  persons  passing  upon  highways 
crossed  by  railroads.  It  was  designed,  in  short,  to  protect 
human  life.  It  was  quite  as  much  within  the  power  of 
the  Legislature  as  the  act  requiring  railroad  companies  to 
pay  for  stock  killed  upon  their  roads,  the  same  not  being 
fenced ;  or  the  act  requiring  trains  to  come  to  a  full  stop 
before  crossing  the  track  of  other  railroads.  These  are 
police  regulations,  in  the  language  of  Judge  Bbdfield, 
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"  of  the  importance  or  necessity  of  which  the  Legislature 
must  be  the  judge."    2  Redf.  Railways,  461. 

But  it  may  be  said  that  the  constant  whistling  required 
by  the  act  is  a  nuisance.  To  this  it  may  be  successfully 
answered,  that  the  Legislature  may,  when  deemed  neces- 
sary for  the  public  good,  permit  or  require  that  to  be  done 
which  would,  on  common-law  principles  and  without  the 
statute,  be  deemed  a  nqisance.  Indeed,  the  operation  of 
railroads  might,  in  many  instances,  without  legislative 
sanction,  be,  in  itself,  a  nuisance  ;  as  in  running  through 
one's  farm  and  frightening  stock,  in  running  near  high- 
ways and  frightening  teams  upon  the  road,  or  in  running 
through  populous  towns  or  cities.  But,  having  legislative 
sanction,  such  operation  is  not  a  legal  nuisance.  '^  That 
which  would  otherwise  be  a  nuisance,  if  done  under  the 
authority  of  law  for  the  public  good,  is  justifiable."  2  Redf. 
Railways,  408. 

It  can  not  be  doubted  that  the  Legislature  had  the 
power  to  require  railroad  companies  to  sound  their  whis- 
tles upon  approaching  highway  crossings.  This  would  be 
so  clearly  a  regulation  for  the  public  good^  intended  to 
prevent  collisions  and  the  sacrifice  of  human  life,  that  we 
suppose  the  legislative  power  to  enact  such  law  could  hardly 
be  called  in  question. 

It  is  equally  clear  that  the  Legislature  must  be  the 
exclusive  judge  as  to  the  distance  from  the  crossing  at 
which  the  whistle  should  be  sounded,  and  as  to  the  necessity 
of  a  continuous  sounding   until   the  crossing  is  passed. 

The  necessity  and  propriety  of  the  enactment  in  ques- 
tion were  exclusively  for  the  Legislature,  and  not  for  the 
courts,  to  pass  upon.  If  the  law  is  unconstitutional,  the 
courts  should  hold  it  void,  but  upon  no  other  ground  can 
it  be  disregarded.     See  Welling  v.  Merrill,  52  Ind.  850. 

The  law  in  question  is  not  unconstitutional,  and  the 
judgment  below  must  be  reversed. 

The  judgment  below  is  reversed,  with  costs. 
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Green  v.  Raftes  bt  al. 

Appkal  Bokp. — Pleading  Judgment. — Maiiera  of  Defence. — Where  suit  is 
brought  upon  an  appeal  bond,  given  on  an  appeal  to  the  circuit  court,  it  is 
not  necessary  to  aver  that  the  judgment  of  that  court  is  still  in  force,  un. 
stayed,  unappealed  from  or  unreversed.  If  such  judgment  has  ceased,  from 
any  cause,  to  be  of  binding  force,  or  if  its  operation  has  been  suspended  by 
A  stay  of  execution,  these  are  matters  of  defence. 

From  the  Tipton  Circuit  Court. 

J.  Green.,  D.  Waugh  and  J.  Waughj  for  appellant. 
iV.  S.  Overman^  R.  B.  Beauchamp  and  G.  H.  Gifford^  for 
appellees. 

NiBLACK,  J. — This  was  a  suit  upon  an  appeal  bond. 

The  complaint  alleged  that  on  the  7th  day  of  April, 
1876,  the  plaintift' obtained  judgment  before  a  justice  of 
the  peace,  against  Thomas  J.  Foisom  and  Henry  W. 
Wright,  for  the  sum  of  one  hundred  dollars  and  forty-five 
cents  and  costs  of  suit ;  that  on  the  15th  day  of  April,  1876, 
Foisom  appealed  from  said  judgment  to  the  Tipton  Circuit 
Court ;  that,  to  obtain  such  appeal,  he,  the  said  Foisom,  with 
the  appellant,  Milton  F.  Green,  as  his  surety,  executed  an 
appeal  bond  in  the  penal  sum  of  two  hundred  dollars,  pay- 
able to  the  plaintiff,  and  conditioned  according  to  the  re- 
quirements of  the  statute  providing  for  such  bonds  ;  that 
at  the  April  term,  1877,  of  said  circuit  court,  the  plaintiff  ob- 
tained judgment  upon  such  appeal,  for  the  sum  of  one  hun- 
dred and  four  dollars  and  forty  cents  and  costs  of  8uit,against 
the  said  Foisom  and  Wright ;  that  the  said  Foisom  and 
Oreen,  the  obligors  in  said  bond,  had  failed  and  refused  to 
pay  the  said  judgment  so  rendered  in  the  circuit  court;  and 
that  there  was  due  and  unpaid  on  said  judgment,  includ- 
ing interest  and  costs,  the  sum  of  one  hundred  and  seven- 
ty-eight dollars  and  eighty  cents,  for  which  judgment  was 
demanded. 

Vol.  LXVIL- 
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A  copy  of  the  bond  sued  on  was  filed  with  the  com- 
plaint. 

Folsom  made  default. 

Green  demurred  separately  to  the  complaint,  alleging 
a  want  of  facts  to  sustain  the  action,  but  the  court  over- 
ruled his  demurrer,  and,  failing  to  plead  further,  the  court 
assessed  the  plaintifi^'s  damages  at  the  sum  of  one  hun- 
dred and  seventy-five  dollars  and  seventy-seven  cents,  and 
rendered  judgment  against  both  Folsom  and  Green,  for 
that  sum. 

Green  alone  has  appealed,  assigning  error  only  upon 
the  overruling  of  his  demurrer  to  the  complaint. 

The  only  objection  urged  to  the  complaint  is,  that  it 
did  not  aver  that  the  judgment  rendered  in  the  circuit 
court  was  neither  appealed  from  nor  stayed. 

In  the  case  of  Campbell  v.  CrosSj  89  Ind.  155,  it  was  held 
by  this  court,  that,  in  pleading  a  judgment,  it  is  not  neces- 
sary to  allege,  in  addition  to  the  statement  of  its  recovery 
or  rendition,  that  it  still  remains  in  full  force,  and  has  not 
been  set  aside,  vacated  or  reversed. 

The  rule  of  pleading  recognized  in  that  case  is  well  ens- 
tained  by  the  authorities  cited  in  its  support,  and  is,  we 
think,  entirely  applicable  to  the  case  in  hearing.  Al- 
though it  is  quite  usual,  in  pleading  a  judgment,  to 
aver,  in  substance,  that  it  is  still  in  full  force,  unreversed 
and  unappealed  from,  such  averments  are  unnecessary. 

If  such  judgment  has  ceased,  from  any  cause,  to  be  of 
binding  force,  or  if  its  operation  has  been  suspended  to 
any  extent  by  a  stay  of  execution,  these  are  matters  to  go 
in  defence  of  the  pleading  setting  up  the  judgment. 

Upon  the  authority  of  the  case  of  Campbell  v.  CtosSy 
supray  the  judgment  in  this  case  will  have  to  be  affirmed. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Lanb  v.  Clodfeltbb  et  al. 

BUFRSMB  OovBT. —  Weight  of  Emdenee, — Practice, — ^The  Supreme  Court  will 
not  disturb  ft  finding,  upon  the  mere  weight  of  the  eridence. 

From  the  Booue  Circuit  Court. 

•/.  W.  Clements  and  71  J.  Terhune^  for  appellant. 
C  C  Galvin  and  C  A  W^^^ner,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant,  against  the 
appellees^  commenced  before  a  justice  of  the  peace  of 
Boone  county,  and  afterward  taken  by  appeal  to  the  court 
below. 

The  appellant's  complaint  counted  upon  a  promissory 
note  alleged  to  have  been  executed  by  the  appellees  Wash- 
ington Clodfelter  and  Jacob  Harmon,  to  the  order  of 
James  T.  Dodson,  and  to  have  been  assigned  by  said  Dod- 
8on  to  the  appellant,  by  delivery  thereof.  Dodson  was 
made  a  defendant  to  the  action,  to  answer  as  to  the  al- 
leged assignment  thereof,  but  made  default. 

In  the  circuit  court,  the  appellee  Harmon  filed  his  sep- 
arate answer,  duly  verified,  denying  his  execution  of  the 
note  in  suit,  and  averring  that  it  was  not  his  act  and  deed. 
The  cause  was  tried  by  the  court,  and  a  finding  was  made 
for  the  appellant,  agaiust  the  defendant  Clodfelter,  in 
the  full  amount  of  the  note,  and  in  favor  of  the  appellee 
Jacob  Harmon,  and  judgment  was  rendered  accordingly. 

The  appellant's  motion  for  a  new  trial  was  overruled  by 
the  court,  and  to  this  decision  he  excepted,  and  filed  his 
bill  of  exceptions. 

In  this  court,  the  only  error  assigned  by  the  appellant^  is 
the  decision  of  the  court  below  in  overruling  his  motion  for 
a  new  trial ;  and  in  this  motion  the  only  causes  assigned 
for  such  new  trial  were,  that  the  finding  of  the  court 
was  not  sustained  by  sufiicient  evidence,  and  was  contrary 
to  law. 
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Manifestly,  therefore,  as  it  seems  to  us,  the  only  ques- 
tion for  our  decision  in  this  case  is  merely  a  question  as 
to  the  weight  of  the  evidence.  If  this  were  a  question 
which  we  could  properly  decide  by  simply  reading  the 
evidence  as  it  appears  in  the  record,  we  would  incline 
strongly  to  the  opinion  that  the  finding  of  the  court  was 
not  sustained  by  sufficient  evidence.  The  question  for  trial 
and  decision,  in  the  circuit  court,  was  purely  a  question 
of  fact,  as  to  whether  or  not  the  appellee  Jacob  Harmon 
had  or  had  not  executed,  or  authorized  the  execution  of, 
the  note  in  suit.  From  the  mere  reading  of  the  evidence, 
without  any  knowledge  of  the  several  witnesses  and 
without  having  seen  or  heard  them  testify,  if  we  were  au- 
thorized to  weigh  the  evidence  in  such  a  case,  it  would 
seem  to  us  that  the  weight  of  the  evidence  tended  to 
show  that  the  appellee  Harmon  did  execute  the  note  in 
suit.  A  number  of  witnesses  testified  on  behalf  of  the 
appellant,  that  the  signature  of  the  name  of  Jacob  Har- 
mon to  the  note  was  in  his  handwriting ;  while  he  alone, 
in  his  behalf,  testified  pointedly  that  he  did  not  sign  the 
note,  nor  authorize  any  one  else  to  sign  the  same  for  him, 
and  that  the  signature  of  his  name  thereto  was  not  in  his 
handwriting.  The  court,  who  saw  and  heard  him  testify, 
evidently  believed  his  testimony,  in  preference  to  that  of 
the  witnesses  who  testified  to  the  contrary.  This  the  court 
clearly  had  the  right  to  do ;  and,  having  done  so,  this 
court  can  not  disturb  the  finding,  upon  the  weight  of  the 
evidence.  Cox  v.  The  State,  49  Ind.  568:  Rudolph  v. 
iane,  57  Ind.  115;  The  Fort  Wayne^  etc,  R.  R.  Co.  v. 
Husselman,  65  Ind.  78 ;  and  Swales  v.  Southard,  64 
Ind.  557. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Kent  v.  Parks. 

Statuts  of  Limitations. — Exeeptiona    to. — Complaint. — Demurrer.  —  A  67    53 

complaint  which  shows  upon  its  face  that  the  plaintiff's  cause  of  action  is        *^^  ^^ 
barred  by  the  statute  of  limitations,  but  does  not  also  show  that  the  cause        ,?I  JS, 

•^  146    6.13 

of  action  is  not  saved  by  any  of  the  exceptions  to  that  statute,   is  suf-         1  Q-f  ^ 
flcient  on  demurrer.  11^  420 

Samk.^  Answer. — ReplT/.— Practice. — In  such  case,  the  statute  of  limitations 
should  be  pleaded  as  a  defence,  and  the  exception  as  a  reply. 

SxuE.—PariUion.— Evidence. — In  an  action  for  the  partition  of  lands,  both 
the  statute  of  li^iitations  and  any  exception  thereto  may  be  g^ven  in 
evidence  under  the  issue  formed  by  the  answer  of  general  denial. 

From  the  Morgan  Circuit  Court. 

G.  A.  Adams  and  J.  S.  Newby^  for  appellant. 
W.  S.  Shirley  J  for  appellee. 

WoEDEN,  C.  J. — Complaint  by  the  appellant,  against  the 
appellee,  in  two  paragraphs.  Demurrer  for  want  of  suffi- 
cient facts,  to  each  paragraph,  sustained  and  exception. 
First  paragraph  dismissed  by  the  plaintiff.    Judgment  for 

the  defendant.     . 

The  question  raised  here  relates  to  the  sufficiency  of  the 
second  paragraph,  which  was  as  follows  : 

"  The  plaintiff,  further   complaining  of  the  defendant, 

says,  that  heretofore,  to  wit,  on  the  day  of ,  1856, 

one  Thomas  Kent  died  at  said  county  and  State,  intestate, 
seized  in  fee-simple  of  the  following  described  real  estate 
situate  in  Morgan  county  and  State  of  Indiana,  to  wit :" 
[Here  the  land  is  described.]  "  That  said  decedent  left 
surviving  him,  as  his  heir  at  law,  this  plaintiff,  his  widow, 
and  that  he  left  no  children ;  that  one  Joseph  Taggart 
was  duly  appointed   as  administrator  of  said   decedent's 

estate ;  and  that,  on  the day  of ,  1868,  he'  presented 

a  petition  to  the  probate  court  of  said  Morgan  county,  ask- 
ing leave  to  sell  said  decedent's  interest  in  said  lands  to 
pay  debts  of  said  estate,  and  that  such  proceedings  were 
had  as  that,  on  the dav  of ,  1858,  he  was  ordered 
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to  sell  the  same  for  said  purpose ;  and  that,  on  the 

day  of ,  1858,  said  administrator  did  sell  and  convey 

said  land  to  one  Daniel  Gibbs ;  that  the  plaiutifi*  was  not 
made  a  party  to  the  proceedings  of  said  administrator  to 
sell  said  lands,  nor  did  she  have  any  notice  of  the 
pending  of  said  application  until  after  said  lands  were 
so  sold  by  said  administrator ;  and  that,  on  the  25th 
day  of  September,  1876,  one  Thomas  H.  Dixon,  sherift'  of 
Morgan  county,  conveyed  said  lands  to  the  defendant 
herein ;  that  the  plaintiii  is  therefore  the'  owner  in  fee- 
simple  of  the  undivided  one-third  of  said  lands,  and  that 
the  defendant  is  the  owner  in  fee-simple  of  the  other  two- 
thirds  of  the  same.  Wherefore  the  plaintiff  prays  parti- 
tion," etc. 

It  is  claimed  by  the  appellee,  as  we  understand  the 
brief  of  his  counsel,  that  the  paragraph  is  bad,  because  it 
shows  on  its  face  that  the  action  was  barred  by  the  statute 
of  limitations,  referring  to  the  fourth  clause  of  section  211, 
2  R.  S.  1876,  p.  122. 

Our  statute  of  limitations  contains  some  exceptions,  as 
disabilities  of  the  plaintiff,  the  defendant's  non-residence, 
etc.,  and  where  such  is  the  case,  it  is  well  settled  that,  un- 
less it  affirmatively  appears  by  the  complaint  that  the  case 
does  not  come  within  any  of  the  exceptions,  the  statute 
relied  upon  must  be  pleaded,  and  the  plaintiff  may  reply 
the  exceptions.  Potter  v.  Smith,  86  Ind.  231,  287,  and 
cases  there  cited  ;  Cravens  v.  Duncan^  55  Ind.  347. 

Doubtless,  under  a  statute  iadmitting  all  defences  to  be 
given  in  evidence  under  the  general  denial,  the  statute  of 
limitations  may  be  given  in  evidence  under  such  plea;  but 
the  objection  can  not  be  raised  on  demurrer  to  the  com- 
plaint. 

In  this  ease,  the  complaint  does  not  show  that  the 
plaintiff  or  defendant  may  not  come  within  some  of  the 
exceptions  of  the  statute. 
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It  would  be  premature  and  out  of  place  for  us  now  to 
intimate  an  opinion  as  to  what  period  is  fixed  for  the  limi- 
tation of  Buch  action,  or  when  the  statute  would  begin  to 
run.  We  think  the  court  erred  in  sustaining  the  demur- 
rer to  the  second  paragraph  of  the  complaint. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


Frash  bt  al.  v.  Polk. 

OuAKANTT. — Notice, — Tender, — Pleading. — Where,  in  a  contract  reciting 
that  A.  has  assigned  to  B  a  certain  judgment,  bearing  a  specified  rate  of' 
Interest*  O.  and  D.  guarantee  that  said  judgment  and  interest  shall  be  paid 
to  B.  on  or  before  a  certain  day,  <*and  in  case  it  is  not  paid  by  that  time 
we  guarantee  the  payment  of  three  per  cent,  additional  interest  from  said 

.  date  untU  said  judgment  is  paid,*'  such  contract  is  an  absolute  and  origi- 
nal contract  on  the  part  of  O.  and  D.,  with  B.,  to  pay  both  judgment  and 
interest ;  and  in  a  complaint  thereon  by  B.  it  is  not  necessary  to  aver  that 
C.  and  D.  had  notice  of  the  non-payment  of  the  judgment,  and  it  is 
aot  necessary  that  such  complaint  should  make  an  offer  to  assign  said  judg* 
ment  to  C.  and  D. 

From  the  Blackford  Circuit  Court. 

W.  H.  Carroll  and  M.  Frash^  for  appellants. 
O-  J.  Lotz  and  C.  W.  KilgorCj  for  appellee. 

HowK,  J. — In  this  action,  the  appellee  sued  the  appel- 
lants, upon  a  written  contract,  of  which  the  following  is  a 
copy: 

"  Hartford  City,  Ind.,  Jan.  29th,  1875. 

"  "Whereas  William  Frash  has  this  day  assigned  to  Rob- 
ert Polk  a  certain  judgment,  to  the  amount  of  eisrht  hun- 
dred and  jYa  dollars,  in  the  circuit  court  of  Howard  coun- 
ty, Indiana,  against  Josiah  M.  Leeds  and  Lewis  W.  Leechy 
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.f.  1 


(said  Polk  having  taken  said  judgment  on  a  claim  which 
he  holds  against  us) ;  we  hereby  guarantee  that  said  judg- 
ment, bearing  ten  per  cent,  interest,  shall  be  paid  to  said 
Robert  Polk  on  or  before  December  25th,  1875  ;  and  in 
case  it  is  not  paid  by  that  time,  we  guarantee  the  pay- 
ment of  three  per  cent,  additional  interest  from  said  date 
(Dec.  25th,  1875),  until  said  judgment  is  paid. 

(Signed,)  "George  Frash, 

"John  Frash." 
In  his  complaint,  the  appellee  alleged,  in  substance,  that, 
on  the  29th  day  of  January,  the  appellants,  being  indebted 
to  appellee  in  a  large  sum  of  money,  as  a  part  payment 
thereof,  guaranteed,  in  a  writing  signed  by  them,  to  the  ap- 
pellee, the  payment  of  a  certain  judgment,  in  the  Howard 
Circuit  Court,  of  Howard  county,  Indiana,  for  the  sum  of 
eight  hundred  and  f^^  dollars,  on  or  before  December 
25th,  1875 ;  and  if  said  judgment  was  not  paid  on  said 
day,  the  appellants  agreed  to  pay  the  appellee  an  addition- 
al three  per  cent,  thereon,  from  and  after  said  December 
25th,  1875,  a  copy  of  which  written  guaranty,  as  above  set 
out,  was  filed  with  and  made  a  part  of  said  complaint ;  that 
there  was,  by  mistake,  an  omission  of  the  words 
"fifty-five,"  in  said  contract  of  guaranty,  between  the 
words,  "eight  hundred,"  and  the  words  and  figures 
"and  W^y  dollars;"  that  the  same  should  read  "eight  hun- 
dred and  fifty-five  and  j^^  dollars,"  instead  of  as  therein 
then  found ;  that  it  was  the  intention  and  agreement  of 
both  the  appellants  and  the  appellee,  at  the  time  said  con- 
tract of  guaranty  was  executed,  that  the  said  words  "fifty- 
five  "  should  be  expressed  and  contained  therein,  as  afore- 
said, but  that,  by  the  mistake  and  oversight  of  all  the  par- 
ties thereto,  the  said  words  had  been  omitted  therefrom ; 
that  the  appellee  received  the  said  judgment  on  the  de- 
mands then  held  by  him  against  the  appellants,  and  gave 
them  credit  for  the  sum  of  $855.90  thereon,  as   agreed  by 
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all  the  parties  to  said  contract  of  guaranty ;  that  said  judg- 
ment was  not  paid  on  December  25th,  1875,  as  in  said  con- 
tract guaranteed,  nor  at  any  other  time,  but  the  same  was 
due  and  wholly  unpaid ;  and  that  the  said  contract  of 
guaranty,  and  every  part  thereof,  was  due  and  unpaid. 
Wherefore  the  appellee  demanded  judgment  for  the  cor- 
rection of  the  alleged  mistake  in  said  contract  of  guaranty, 
and  for  twelve  hundred  and  fifty  dollars,  and  for  other 
proper  relief. 

To  this  complaint  the  appellants  demurred  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  overruled  by  the 
court,  and  to  this  decision  the  appellants  excepted.  They 
failed  and  refused  to  answer  further,  and  the  court  render- 
ed judgment  against  them  for  the  amount  found  due  under 
their  contract  of  guaranty. 

In  this  court,  the  appellants  have  assigned,  as  errors,  the 
overruling  of  their  demurrer  to  the  complaint,  and  the  al- 
leged insufficiency  of  the  facts  stated  in  the  complaint  to 
constitute  a  cause  of  action. 

Under  these  alleged  errors,  the  only  questions  for  our  de- 
cision relate  to  the  sufficiency  of  the  appellee's  cause  of 
action,  as  stated  in  his  complaint.  In  this  connection,  we 
will  consider  and  pass  upon  such  objections  to  the  com- 
plaint as  the  appellants'  counsel  have  directed  our  atten- 
tion in  their  brief  of  this  cause  in  this  court. 

The  first  point  made  by  the  appellants'  counsel,  in 
argument,  is  that,  in  and  by  their  written  contract, 
the  appellants  did  not  guarantee  the  payment  of  the 
judgment  described  therein,  but  only  the  payment  of  the 
interest  thereon.  We  do  not  think  that  the  contract  is 
open  to  any  such  construction  ;  but,  if  it  were,  the  appel- 
lants' demurrer  for  the  want  of  sufficient  facts  would  not 
reach  the  objection.  The  facts  alleged  would  show  a 
cause  of  action  in  favor  of  the  appellee,  for  the  recovery 
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of  the  interest  on  the  judgment,  as  well  as  of  the  judg- 
ment itself;  and  therefore,  if  counsers  construction  of  the 
contract  were  correct,  the  demurrer  to  the  complaint  would 
still  have  been  properly  overrnled.  We  think,  however, 
that  the  appellants,  in  and  by  their  written  contract,  guar- 
anteed the  payment  both  of  the  judgment  and  of  the  in- 
terest which  might  accrue  thereon. 

The  second  objection  urged  to  the  complaint  is,  that  it 
was  defective  in  not  making  an  offer  to  assign  the  judg- 
ment, mentioned  in  the  contract,  to  the  appellants.  It  is 
said  by  the  appellants'  counsel,  that  "  equity  will  hardly 
allow  the  appellee  a  doable  payment  of  his  claim."  That 
is  true ;  but  it  is  equally  true,  we  think,  that  neither 
law  nor  equity  would  compel  the  appellee  to  surrender  any 
security  he  might  hold,  until  he  had  first  obtained  a  single 
payment  of  his  claim.  Besides,  it  does  not  appear  that  the 
appellants  would  be  entitled  to  an  assignment  of  said 
judgment,  even  after  tho  full  payment  of  the  appellee's 
claim  against  them.  It  did  not  appear  to  have  been  their 
judgment  before  it  was  assigned  to  the  appellee.  It  was 
not  assigned  by  the  appellants  to  the  appellee,  but  by  a 
third  person,  not  a  party  to  this  suit.  It  seems  to  ua^ 
therefore,  that  the  second  objection  of  the  appellants'  at- 
torneys to  the  sufficiency  of  the  complaint  is  not  well 
taken. 

The  third  and  last  objection  to  the  sufficiency  of  the 
complaint,  discussed  by  the  appellants'  counsel,  is,  that  it 
is  *^  fatally  defective,  in  that  it  nowhere  avers  that  appel- 
lants had  notice  of  the  non-payment  of  the  judgment."  It 
will  be  observed  that  the  contract  in  suit  in  this  action  is 
a  contract  between  the  appellants  and  the  appellee  directly, 
in  which  contract  the  appellants  undertook  directly  and 
personally  with  the  appellee,  that  the  judgment  mentioned 
in  the  contract  should  be  paid  on  or  before  a  day  certain, 
or,  if  not,  that  an  additional  percentage,  in  the  nature  of  a 
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penalty,  ehonld  be  thereafter  paid  on  said  judgment,  until 
it  had  been  fully  paid.  It  is  very  clear,  we  think,  that  the 
appellants'  contract  was  not  a  collateral  guaranty  of  the 
payment  of  the  judgment  described  therein ;  but  it  was 
their  direct  personal  undertaking  to  and  with  the  appellee, 
that  the  judgment  and  interest  should  be  paid,  on  or  be- 
fore the  day  specified  therein,  or,  if  not  then  paid,  that  an 
additional  percentage  should  be  paid  from  that  day,  until 
said  judgment  was  fully  paid.  The  contract  of  the  appel- 
lants was  an  absolute  and  original  contract  on  their  part 
with  the  appellee,  that  the  judgment  described  therein 
should  be  paid  on  or  before  a  day  certain,  or,  if  not  so  paid, 
that  an  additional  rate  of  interest  should  be  paid  from  that 
day  until  suchjudgment  was  paid.  Upon  such  a  contract 
the  law  is*  settled,  that  notice  of  the  non-payment  of.  the 
judgment  to  the  appellants  was  not  necessary  to  bind 
them,  or  fix  their  liability,  and  therefore  it  was  not  neces- 
sary that  the  complaint  should  show  that  the  appellants 
had  notice  of  such  non-payment.  Story  Promissory  Notes, 
167,  sec.  147;  Barnham  v.  Gcdlentine^  11  Ind.  295; 
Watv)n  V.  Beabout,  18  Ind.  281 ;  Studabaker  v.  Cody,  54 
Ind-  586,  and  cases  therein  cited ;  and  Cole  v.  The  Mer- 
chards  Bank^  elc^  60  Ind.  350. 

In  conclusion,  we  hold  that  the  appellee's  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action,  and 
that,  therefore,  the  appellants'  demurrer  thereto  was  cor- 
rectly overruled. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


Enowles  et  al.  v.  Kexroth. 

Vleai>ivq.^ Amendment  of,  after  fntrodttttion  of  Evidence. — Re-Swearing 
of  Jury. — Practice.-  There  is  no  error  in  permitting  a  plaintiff  to  amend 
his  complaint  after  he  has  introduced  his  evidence  to  the  jury,  where  the 
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amendment  does  not  change  the  issues  ;  and  it  is  not  necessary  to  re-swear 
the  jury. 
Same. — Exception, —  Waiver. — Where  a  party  desires  to  avail  himself  of  any 
error  in  allowing  an  amendment,  he  must  at  the  time  make  a  showing  to 
the  court  that  he  has  heen  misled  by  such  amendment  and  in  what  respect 
he  has  been  misled  ;  and  if  such  party  wishes  to  reserve  any  alleged  error 
in  proceeding  with  the  case  without  re  swearing  the  jury  after  the  amend- 
ment is  made,  he  must  object  and  except  at  the  time,  or  the  supposed  error 
will  be  waived. 

From  the  Tippecanoe  Superior  Court. 

M.  Milfordy  for  appellants. 

B,  K.  Higiiibotham  and  C.  E.  Lake^  for  appellee. 

BiDDLB,  J. — Suit  to  set  aside  a  deed  made  by  William 
Knowles  to  James  Knowles,  conveying  certain  real  prop- 
erty, upon  the  alleged  ground  of  fraud. 

The  appellee  brought  the  suit  as  a  judgment  creditor. 
Verdict  and  judgment  for  appellee.  Appeal. 

After- the  plaintiff  below  had  introduced  his  evidence 
to  the  jury,  on  motion  and  by  leave  of  the  court,  and 
over  the  objection  and  exception  of  the-  appellant,  he  was 
allowed  to  amend  his  complaint  by  making  the  following 
averment  a  part  of  it :  "  And  had  not,  at  the  time  of  said 
conveyance,  any  other  property  out  of  which  said  judg- 
ment could  be  made." 

In  the  amended  complaint,  upon  which  the  trial  was 
had,  we  find  the  following  averment :  "  And  that  the  de- 
fendant William  Knowles  has  no  other  sufficient  property 
out  of  which  said  judgment  could  be  collected,  and  had 
not,  at  the  time  of  said  conveyance,  any  other  property  out 
of  which  said  judgment  could  be  made.'' 

The  separate  answer  of  the  defendants  were  specially 
directed  to  this  amended  complaint. 

The  appellants  complain  that  it  was  error  to  allow  the 
amendment  to  be  made,  and  also  error  to  proceed  with 
the  trial  after  the  amendment  was  made,   without  re- 
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swearing  the  jury.  These  are  the  only  objections  made 
to  the  record,  in  the  brief  of  appellants. 

We  can  see  no  necessity  for  the  amendment.  It  did  not 
change  the  effect  of  the  complaint  in  the  least.  Nor  was 
there  any  necessity  to  re-swear  the  jury.  The  issues  were 
not  changed  by  the  amendment. 

There  is  no  error  in  the  record. 

We  may  add,  however,  that,  if  the  appellants  desired  to 
avail  themselves  of  any  error  in  allowing  the  amendment, 
it  was  necessary  at  the  time  to  make  a  showing  to  the 
court  that  they  had  been  misled  by  the  amendment,  and 
in  what  respect  they  had  been  so  misled.  Ko  such  show- 
ing was  made,  or  attempted  to  be  made.  2  R.  S.  1876,  p. 
80,  sec.  94 ;  Buskirk  Prac.  838 ;  Hay  v.  The  StatCj  ex  rd.^ 
58  Ind.  337. 

And  if  the  appellants  wished  to  reserve  any  alleged  error 
in  proceeding  with  the  case  after  the  amendment  was  made, 
without  re-swearing  the  jury,  they  should  have  objected 
and  excepted  at  the  time.  TSo  objections  were  made  nor 
exceptions  reserved.  The  supposed  error,  therefore,  is 
waived.  For  the  doctrine  of  waiver,  see  the  following 
authorities :  MiUer  v.  HaySj  20  Ind.  451 ;  Bradley  v.  The 
Bank,  etc.,  20  Ind.  528;  Cfroy  v.  The  State,  32  Ind. 
384 ;  Fisher  v.  Hobbs,  42  Ind.  276 ;  Hay  v.  The  State,  ex  reL, 
supra;  Thomas  v.  Wood,  61  Ind.  132;  Buskirk  Prac. 
286-289. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


Sbhth  v.  The  Statb,  bx  rel.  Rains. 

Bastaxdt. — Waiver  of  Exatninaiion. — Judffmenf  of  Juaiiee. — Informalify, — 
The  record  of  the  justice  of  the  peace,  before  whom  a  pro«eoution  for 


62  SUPREME  COURT  OF  INDIANA. 

Smith  V.  Thfi  State,  ex  ret.  Rains. 

hastardy  was  instituted,  showed  that  the  defendant,  upon  his  arrest  and 
appearance,  "  waived  an  examination,*'  and  that  thereupon  the  justice  re- 
quired the  defendant  "  to  enter  into  a  recognizance,  with  security,  *  for 
his  appearance  at  the  next  term  of  the  circuit  court  of  "  the  proper  county, 
which  he  did. 
Held,  on  a  motion  by  the  defendant  in  the  circuit  court  to  dismiss  the  action, 
that  he  hud  waived  his  ria:ht  to  have  the  relatrix  examined  before  the 
justice,  and  that  the  judgment,  though  informal,  implies  a  flndi**g  that  the 
defendant  was  the  father  of  the  bastard. 

From  the  Pulaski  Circuit  Court. 

(r.  Burson,  D.  Turpie  and  Jff,  D.  Pierce^  for  appellant. 
W.  Spangler^  for  appellee. 

HowK,  J. — Id  tliifi  case,  the  appellee's  relatrix  filed  her 
yerified  complaint,  before  a  justice* of  the  peace  of  Pulaski 
county,  alleging  therein  that  on  the  10th  day  of  June, 
1875,  she  was  delivered  of  a  bastard  child,  which  was  then 
living,  and  of  which  the  appellant,  Charles  E.  Smith,  was 
the  father.  Upon  this  complaint,  the  justice  issued  a  war- 
rant for  the  appellant,  which  was  returned  served,  with  the 
appellant  in  custody. 

The  transcript  of  the  justice,  which  constituted  a  part  of 
the  record  of  this  cause,  contained  the  following  state- 
ment of  the  proceedings  before  such  justice: 

"  December  15th,  1876.  Prisoner  in  court  and  waived 
an  examination.  Whereupon  I  ordered  him  to  enter  in- 
to a  recognizance  with  security,  in  the  sum  of  four  hun- 
dred dollars,  for  his  appearance  at  the  next  term  of  the 
circuit  court  of  said  county  to  answer  said  accusation, 
which  has  been  done  to  the  satisfaction  of  the  court." 

At  the  first  term  of  the  circuit  court,  after  the  justice's 
transcript  had  been  filed  ther-ein,  the  parties  appeared  and, 
on  the  appellant's  afiidavit,  the  cause  was  continued,  and 
he  entered  into  a  recognizance,  with  security,  for  his  ap- 
pearance at  the  next  ensuing  term  of  said  court. 

The  appellant  then  moved  the  court  to  dismiss  this  cause, 
"because  no  judgment  was  rendered  by  the  justice,  before 
whom  the  action  was  brought,"  which  motion  was  over- 
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raled  by  the  court,  and  to  this  rnling  he  excepted.  At  the 
next  term  of  the  court,  the  appellant  moved  the  coart,  in 
writing,  for  reasons  therein  stated,  to  dismiss  this  cause 
and  strike  it  from  the  dooket,  which  motion  was  overruled 
bj  the  court,  and  to  this  decision  he  excepted.  The  cause 
was  then  tried  by  a  jury,  and  a  general  verdict  was  re- 
turned, to  the  effect  that  the  appellant  was  the  father  of  the 
bastard  child  of  the  appellee's  relatrix,  as  charged  in  her 
complaint,  and  ought  to  stand  charged  with  the  mainte- 
nance and  education  thereof.  With  their  general  verdict, 
the  jury  also  returned  their  special  findings  as  to  particular 
questions  of  fact,  submitted  to  them  by  the  appellant,  un- 
der the  direction  of  the  court;  as  follows : 

"  Ques.  1st.  Is  not  Cynthia  A.  Cissna  the  mother  of  the 
bastard  child  mentioned  in  the  affidavit  in  this  cause  ? 

**  Ans.    Yes ;  she  is  known  as  Cynthia  A.  Rains. 

**Ques.  2d.  Is  not  Cynthia  A.  Cissna  the  real  and  true 
name  of  the  mother  of  the  bastard  child,  mentioned  in  the 
complaint  in  this  cause  ? 

**  Ans.    Yes." 

The  appellant  moved  the  court  for  a  judgment  in  his  fa- 
vor, on  the  special  findings  of  the  jury,  notwithstanding 
their  general  verdict,  which  motion  was  overruled,  and  to 
this  ruling  he  excepted.  His  motion  for  a  new  trial  hav- 
ing been  overruled,  and  his  exception  entered  to  this  de- 
cision, the  court  adjudged,  upon  the  general  verdict,  that 
he  was  the  father  of  the  bastard  child  of  the  appellee's  re- 
latrix, and  that  he  should  pay  to  her,  for  the  use  and  sup- 
port of  said  child,  the  sum  of  four  hundred  dollars,  in  cer- 
tun  named  instalments,  payable  at  certain  specified  times, 
with  seven  per  cent,  interest  on  the  deferred  payments  un- 
til paid,  and  that  he  be  committed  to  the  county  jail,  un* 
til,  etc. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 

1.    In  overruling  his  motion  to  dismiss  this  cause ; 


64  SUPREME  COURT  OF  INDIANA. 

Smith  f>.  The  State,  ex  rel.  Baint. 

2.  In  overruling  his  motion  for  a  judgment  in  his  fa- 
vor on  the  special  findings  of  the  jury,  notwithstanding 
their  general  verdict;  and, 

3.  In  overruling  his  motion  for  a  new  trial. 

In  their  brief  of  this  cause  in  this  court,  the  appellant's 
counsel  have  not  discussed  the  second  and  third  of  these 
alleged  errors,  nor  any  question  presented  thereby  or 
arising  thereunder.  These  two  alleged  errors,  therefore, 
under  the  settled  practice  of  this  court,  must  and  will  be 
regarded   as   waived. 

This  conclusion  leaves  for  our  consideration  and  deci- 
sion, in  this  case,  such  questions  only  as,  it  may  be  said,  fair- 
ly arise  under  or  are  fairly  presented  by  the  first  alleged 
error,  the  overruling  of  the  appellant's  motion  to  dismiss 
this  cause. 

This  motion  to  dismiss  was  in  writing,  and  the  causes 
assigned  therein,  for  such  dismissal,  were  "that  there  is  no 
statute  authorizing  such  proceeding,  and  for  the  further 
reason  that  there  was  and  is  no  judgment  made  or  entered, 
in  this  cause,  by  or  before  the  justice  of  the  peace  before 
whom  this  cause  was  instituted."  We  do  not  suppose 
that,  in  assigning  the  first  of  these  reasons  for  the  dismis- 
sal of  this  cause,  the  appellant's  attorneys  wished  to  be  un- 
derstood as  assuming  the  position  that  there  was  no  stat- 
ute in  force  in  this  State,  which  authorized  a  proceeding 
or  prosecution  for  bastardy.  They  have  not  assumed  any 
such  position,  in  their  argument  of  this  cause  in  this  court, 
but  they  have  earnestly  insisted  and  strenuously  endeavor- 
ed to  show  by  argument,  that  the  particular  proceeding 
had  in  this  case,  by  and  before  the  justice  of  the  peace, 
was  not  authorized  by  the  provisions  of  "An  act  regulating 
prosecutions  in  cases  of  bastardy,  and  providing  for  the 
support  of  illegitimate  children,"  approved  May  6th,  1852. 
2  R.  S.  1876,  p.  654. 

The  point  is  made,  and  earnestly  insisted  upon,  by  the 
appellant's  counsel,  that  the  transcript  of  the  justice  in 
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this  case  fails  to  show  that  he  proceeded  to  "  hear  and  de- 
termine •''  the  complaint  of  the  relatrix,  or  that,  upon  the 
**  hearing,"  he  adjudged  the  appellant  to  be  the  father  of 
the  child  of  the  relatrix ;  that,  in  the  absence  of  such  a 
showing,  it  must  be  presumed  that  the  justice  did  not 
"  hear  and  determine  such  complaint,"  and  did  not,  "  on 
hearing,  adjudge  the  defendant  to  be  the  father  of  such 
child ; "  and  that,  until  and  unless  these  things  had  been 
done  by  the  justice,  he  could  not  lawfully  order  and  re- 
quire the  appellant  to  give  bond  with  surety,  conditioned 
for  his  appearance  at  the  next  term  of  the  circuit  court  to 
answer  the  complaint  of  the  relatrix,  and  could  not  law- 
fully transmit  such  bond,  with  a  transcript  of  his  proceed- 
ings and  the  other  papers  in  the  cause,  to  the  clerk  of 
such  circuit  court.  From  these  premises,  counsel  argue, 
with  some  plausibility,  that  the  circuit  court  could  not 
and  did  not  acquire  jurisdiction  of  this  cause,  and  that,  for 
this  reason,  the  appellant's  motion  to  dismiss  the  case 
ought  to  have  been  sustained. 

It  seems  to  us,  however,  that  the  premises  of  counsel 
are  faulty  and  untenable,  and,  of  course,  their  conclusion 
therefrom  is  unreliable  and  can  not  be  sustained.  It  may 
be  conceded  th^t  the  transcript  of  the  justice  is  informal, 
and  that  his  proceedings  in  this  case,  as  they  appear  in 
his  transcript,  were  equally  informal  and  out  of  the  ordi- 
nary course,  in  such  cases.  But  enough  is  stated  in  the 
transcript,  as  it  seems  to  us,  to  give  validity  to  the  pro- 
ceedings of  the  justice.  It  was  stated  therein,  as  we  have 
seen,  that  the  appellant  "  waived  an  examination."  By 
this  statement  it  must  be  understood,  we  think,  that  he 
waived  the  examination  of  the  relatrix,  and  the  reduction 
to  writing  of  her  testimony,  as  is  usual  in  such  cases  and 
provided  for  in  the  statute.  It  is  said  by  counsel, 
that  the  appellant  could  not  waive  the  examination  of  the 
relatrix,  but  in  this  we  think  that  counsel  are  mistaken. 
Vol.  LXVn.— 5 
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It  would  seem  from  section  7  of  the  statute,  that  the  chief, 
if  not  the  only,  purpose  of  the  written  examination  of  the 
mother  of  the  child,  before  the  justice,  is  to  furnish  the 
defendant  with  the  means  of  impeaching  her  on  the  trial 
of  the  cause  in  the  circuit  court ;  for  it  is  made  the  duty 
of  the  justice  to  return  her  written  testimony,  with  the 
other  papers  in  the  case,  to  the  circuit  court,  ^^  to  be  used 
by  either  party  to  sustain  or  impeach  the  testimony  of 
such  witness."     2  R.  S.  1876,  p.  657. 

Surely,  the  defendant  might,  if  he  wished,  waive  such 
examination  of  the  mother  of  the  child,  for  such  purpose. 
The  closing  sentence  of  this  section  7  of  the  bastardy 
ftct  reads  as  follows : 

"The  failure  of  the  justice  so  to  do,"  (that  is,  to 
reduce  the  testimony  of  the  mother  to  writing,  or  to 
return  the  same  to  the  circuit  court,)  "  shall  not  be 
ground  of  dismissal  in  the  circuit  court,  but  such  justice 
shall  recover  no  fees  in  such  case." 

Bo  that  it  would  seem,  that  if  the  justice  failed  to  make 
the  examination  of  the  mother,  as  required  by  the  statute, 
or  to  return  such  examination  to  the  circuit  court,  neither 
failure  would  be  ground  of  dismissal  in  that  court. 

From  the  appellant's  waiver  of  an  examination  on  the 
complaint  in  this  action,  it  seems  to  us  that  the  justice 
was  justified  in  finding  and  adjudging  that  the  appellant 
was  the  father  of  the  bastard  child  of  the  relatrix ;  and 
that  he  did  so  find  and  adjudge  is  sufficiently  implied,  if 
not  expressed,  in  his  order  that  the  appellant  should  give 
bond,  with  security,  for  his  appearance  in  the  circuit  court. 
The  State,  ex  rel,  v.  Barbour,  17  Ind.  626 ;  Abshire  v.  The 
State,  ex  rel,  82  Ind.  99. 

In  our  opinion,  the  court  committed  no  error  in  overrul- 
ing the  appellant's  motion  to  dismiss  this  cause. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Little  V.  The  American  Button-Hole,  Over-Seam  Sewing  Machine  Company. 

Ltttlb  V.  The  American  Button-Hole,  Oyek-Seam  Sewino 

Machine  Company. 

SuTKEMK  CouBT. —  Weight  of  Emdenec—Praeiice, — The  Supreme  Court  will 
not  disturb  a  finding,  upon  the  mere  weight  of  the  evidence. 

Pbomissory  Note. — Married  Woman, — Paymetit. — Law  Merchant — ^The 
taking  of  the  note  of  a  married  woman,  for  her  husband's  debt,  can  not 
operate  as  payment  of  such  debt,  though  payable  at  a  bank  in  this  State, 
so  as  to  be  governed  by  the  law  merchant. 

From  the  Huntington  Circuit  Court 

3.  M.  Cobby  for  appellant. 

J-  C.  Branyan  and  C.  W.  WatkinSy  for  appellee. 

"Woeden,  C.  J. — This  was  an  action  by  the  appellee, 
against  the  appellant,  James  M.  Little,  and  his  wife,  Mary 
Jane  Little,  upon  an  account  for  a  sewing  machine,  and 
upon  a  promissory  note  given  for  the  price  of  the  machine, 
payable  at  the  First  National  Bank  at  Huntington,  Ind., 
and  signed  by  Mary  Jane  Little  only. 

Mary  Jane  Little  pleaded  her  coverture,  in  bar  of  the 
action  against  her,  and  during  the  progress  of  the  cause 
the  plaintifi  dismissed  the  action,  as  against  her. 

The  issues  in  the  cause  between  the  appellant  and  the 
company  were  tried  by  the  court,  who  found  for  the 
plaintiff,  and  rendered  judgment  accordingly,  over  a  mo- 
tion for  a  new  trial. 

The  only  question  in  the  cause  is  whether  the  finding 
is  sustained  by  the  evidence. 

There  was  evidence  tending  to  show  that  the  machine 
was  sold  on  the  credit  of  the  appellant ;  and,  thous^h  there 
was  some  conflict  in  it,  we  can  not  reverse  the  judgment 
on  that  ground.  The  court  below  had  the  witnesses  be- 
fore it  and  heard  their  testimony,  and  we  can  by  no  means 
say  that  the  finding  was  contrary  to  law  or  the  evidence. 

The  taking  of  the  note  of  a  married  woman,  which  is 
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utterly  void,  can  not  operate,  prima  facie ^  as  payment  of  a 
debt  for  which  it  was  given,  though  payable  at  a  bank  in 
this  State,  so  as  to  be  governed  by  the  law  merchant. 

The  judgment  below  is  affirmed,  with  costs  and  ten  per 
cent,  damages. 


Evans  v.  The  State. 


(i7     (*  New  Trial. — Assignment  of  Error. — Practice. — Supreme  Court. — An  alleged 

error  in  overruling  an  objection  to  evidence  is  merely  a  cause  for  a  new 
trial,  and  is  not  assignable  in  the  Supreme  Court  as  error. 

Samb. —  Eviilenee  must  be  Pointed  Out. —  Where  a  party  complains 
of  an  alleged  erroneous  ruling  of  the  court  trying  the  cause,  either 
in  the  admission  or  exclusion  of  evidence  offered*  he  must  point  out  with 
reasonable  certainty,  in  his  motion  for  a  new  trial,  the  particular  evidence 
so  admitted  or  excluded. 

Same. — Criminal  Law. —  Variance.- -Yvi  a  prosecution  for  larceny,  an  al- 
legation that  there  was  "  a  variance  in  the  proof  on  the  trial  and  the 
description  of  the  "  chattel  <*  named  in  the  indictment,''  is  not  a  statutory 
cause  for  a  new  trial ;  but  if  the  variance  is  so  groat  as  to  show  that  the 
defendant  did  not  steal  the  chattel,  it  may  be  said  that  a  verdict  of  guilty 
is  not  sustained  by  the  evidence. 

Same. — Netoly- Discovered  Emdenee. — Impeachment. — It  is  a  general  rule, 
that  a  new  trial  will  not  be  granted  for  the  admission  of  newly-discovered 
evidence  to  impeach  the  testimony  of  a  witness  in  the  former  trial,  either 
by  showing  that  the  reputation  of  such  witness  for  truth  was  bad  or  that 
the  evidence  given  by  him  was  false. 

From  the  Boone  Circuit  Court 

C,  C,  Galvin,  for  appellant. 

T.  W,  Woollen^  Attorney  General,  for  the  State. 

HowK,  J. — In  this  case  the  indictment  charged  that  the 
appellant,  on  the  15th  day  of  September,  1877,  at  Boone 
county,  Indiana,  did  then  and  there,  unlawfully  and 
feloniously,  steal,  take  and  ride  away  one  gray  horse, 
then  and  there  the  personal  property  of  James  M.  Cross, 
of  the  value  of  one  hundred  dollars,  contrary  to  the  form 
of  the  statute,  etc. 
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Upon  arraignment,  the  appellant's  plea  was  that  he  was 
not  guilty  as  charged  in  said  indictment.  The  cause  was 
tried  by  a  jury,  and  a  verdict  was  returned,  finding  the 
appellant  guilty  as  charged,  and  assessing  his  punishment 
at  a  fine  of  one  dollar,  imprisonment  in  the  state-prison 
for  two  years,  and  disfranchisement  and  incapacity  to 
hold  any  ofllce  of  trust  or  profit  for  the  term,  of  two  years. 

On  the  22d  day  of  May,  1879,  the  appellant  moved  the 
court,  in  writing,  for  a  new  trial,  which  motion  was  over- 
ruled on  the  next  day,  and  to  this  ruling  the  appellant  ex- 
cepted and  filed  his  bill  of  exceptions. 

On  the  31st  day  of  May,  1879,  upon  aflidavits  then  filed, 
the  appellant  again  moved  the  court  for  a  new  trial,  for 
newly-diseover^d  evidence,  which  motion  was  also  over- 
ruled, and  to  this  decision  he  excepted.  The  court  then 
rendered  judgment  upon  and  in  accordance  with  the  ver- 
dict, and  from  this  judgment  this  appeal  is  now  here 
prosecuted. 

The  only  errors  properly  assigned  by  the  appellant,  in 
this  court,  are  the  decisions  of  the  court  below  in  overrul- 
ing his  two  motions  for  a  new  trial. 

The  first  alleged  error,  to  the  effect  that  the  circuit 
court  had  erred  in  overruling  his  objections  to  the  evi- 
dence of  certain  named  witnesses,  was  merely  a  cause  for  a 
new  trial,  and  was  not  assignable  as  error  in  this  court. 
Freeze  v.  DePuy^  57  Ind.  188  ;  Walls  v.  The  Anderson^  etc., 
R.  R.  Co.y  60  Ind.  56 ;  and  Fisher  v.  The  State,  ex  rel.,  65 
Ind.  51.  It  was  not  assigned  as  a  cause  for  a  new  trial 
in  either  of  the  appellant's  motions  therefor,  and  there- 
fore his  objections  to  the  evidence  can  not  be  considered 
by  this  court. 

In  his  first  motion  for  a  new  trial,  the  appellant  assigned 
the  following  causes  therefor : 

1.  That  the  verdict  was  contrary  to  law ; 

2.  The  verdict  was  not  sustained  by  the  evidence 
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8.  Error  of  the  court  in  admitting  improper  evidence 
against  the  appellant,  over  his  objections  and  exceptions ; 
and, 

4.  On  account  of  a  variance  in  the  proof  on  the  trial 
and  the  description  of  the  horse  named  in  the  indictment. 

We  need  hardly  say  that  the  third  alleged  cause  for  a 
new  trial,  as  above  set  forth,  was  too  vague  and  uncertain 
to  demand  any  attention  from  the  court  below,  or  to  pre- 
sent any  question  for  the  decision  of  this  court.  It  is  set- 
tled, we  think,  by  the  decisions  of  this  court,  that  where  a 
party  complains  of  an  alleged  erroneous  ruling  of  the  court 
trying  the  cause,  either  in  the  admission  or  exclusion  of 
offered  evidence,  he  must  point  out,  with  reasonable  certain- 
ty, in  his  motion  for  a  new  trial,  the  particular  evidence  so 
admitted  or  excluded ;  otherwise  the  court  below  need  not, 
and  this  court  will  not,  consider  such  alleged  erroneous  de- 
cision. Betson  v.  The  State,  47  Ind.  54 ;  Bowers  v.  Bowers^ 
53  Ind.  430 ;  and  Grant  v.  Wesffall,  57  Ind.  121.  In  the 
case  at  bar,  the  appellant  did  not,  in  any  manner,  in  his 
third  cause  for  a  new  trial,  in  the  motion  therefor,  particu* 
larize,  specify  or  identify  the  alleged  improper  evidence, 
the  admission  of  which,  he  claimed,  was  an  error  of  the 
court. 

The  fourth  cause  for  a  new  trial,  as  stated  in  the  appel- 
lant's motion,  was  not  a  statutory  cause  therefor.  If,  how- 
ever, the  variance  had  been  so  great  as  to  show  that  the 
appellant  had  not  stolen  the  horse  described  in  the  indict- 
ment, then  it  might  be  well  said  that  the  verdict  was 
not  sustained  by  the  evidence.  But  we  do  not  find,  in  the 
evidence,  any  such  variance  as  is  charged  in  the  fourth 
cause  for  a  new  trial.  We  have  carefully  read  all  the  evi- 
dence in  the  record  of  this  cause,  and  we  can  not  say 
therefrom,  either  that  the  verdict  of  the  jury  in  this  case 
was  not  sustained  by  the  evidence,  or  that  it  was  contrary 
to  law.  In  our  opinion,  therefore,  the  court  did  not  err 
in  overruling  the  appellant's  first  motion  for  a  new  trial. 
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The  overruling  of  the  motion  for  a  new  trial,  on  the  al- 
leged ground  of  newly-discovered  evidence,  was  not  erro- 
neous. It  would  seem,  from  the  affidavits  filed  with  this 
motion,  that  the  only  purpose  for  which  a  new  trial  was 
asked  was  the  impeachment  of  certain  witnesses  on  behalf 
of  the  State.  The  general  rule  is  well  estal;)li8lied,  by  the 
decisions  of  this  court,  that  a  new  trial  will  not  be  granted 
for  the  admission  of  newly-discovered  evidence,  to  impeach 
the  testimonv  of  a  witness  or  witnesses  on  the  former  tri- 
al,  either  by  showing  that  the  reputation  of  such  witness 
or  witnesses  for  truth  was  bad,  or  that  the  evidence  given 
by  him  or  them  was  false.  Fleming  v.  The  Stale,  11  Ind. 
234 ;  The  State  v.  Clark,  16  Ind.  97 ;  Jackson  v.  Sharpens 
Adm'r,  29  Ind.  167 ;  and  Martin  v.  Garcer,  40  Ind.  351. 
There  may  be  some  exceptions  to  this  general  rule,  but 
the  case  now  before  us  does  not  fall  within  any  of  the  ex- 
ceptions. We  are  clearly  of  the  opinion  that  the  appel- 
lant's second  motion  for  a  new  trial  was  properly  over- 
ruled. His  right  to  file  this  second  motion  for  a  new  trial 
18  not  called  in  question,  in  this  court. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


The  State,  ex  rel.  Diceerson,  v.  Harrison. 

Com MOK  School  Law. — County  Superintendent. — Act  to  amend  an  Amended 
Act  Void.—So  far  as  section  1  of  the  act  of  March  9th,  1875,  Acts  1876, 
B^.  Sees.,  p.  131,  attempted  to  amend  section  88  of  the  act  of  Mt[rch  6th, 
1865,  8  Ind.  Stat.  450,  providing  for  a  general  system  of  common  schools, 
after  said  section  88  had  been  amended  by  section  2  of  the  act  of  March 
8th,  1878,  Acts  1878,  p.  75,  it  is  void  both  as  an  amendment  and  as  an 
original  act ;  and  said  section  2  of  the  act  of  1878,  which  is  reprinted  lis 
section  83  of  the  present  school  law,  1  R.  S.  1878,  p.  789,  is  the  law  in 
force  upon  the  subject-matter  thereof. 
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Sams. — Term  of  Office  of  Superintendent — Apppoiniment  of  Successor. — Quo 
Warranto. — By  said  section  33  of  the  school  law,  as  it  now  stands,  the 
official  term  of  a  county  school  superintendent  elected  thereunder  on  the 
first  Monday  of  June,  1877,  would  not  expire  until  his  successor  was  ap- 
pointed and  qualified,  unless  he  should  die,  resign,  or  be  remoTed  by  the 
board  of  county  commissioners ;  and  if  neither  of  these  contingencies  has 
occurred,  the  appointment  of  another  person  to  the  same  office  by  the 
township  trustees,  upon  notice  by  the  county  auditor,  made  on  a  day 
other  than  the  first  Monday  of  June,  1879,  was  invalid,  and  an  information 
by  such  person,  requiring  the  superintendent  to  show  by  what  authority 
he  held  such  office,  etc.,  would  not  lie. 

Prom  the  Boone  Circuit  Court. 

W.  B.  Walls,  S.  Neal  and  S.  Buchanan,  for  appellant. 
C.  S.  WesneVy  R.  W.  Harrison  and    E.  S.    HigginSy   for 
appellee. 

BiDDLE,  J. — The  State  of  Indiana,  on  the  relation  of  the 
appellant,  brings  .this  information  against  the  appellee, 
averring  the  following  facts  : 

That,  on  the  4th  day  of  June,  1877,  Thomas  H.  Harri- 
son was  duly  appointed  by  the  township  trustees  of  the 
several  townships  of  Boone  county,  in  the  State  of  Indi- 
ana, county  superintendent  for  the  said  county  of  Boone  ; 
that  he  was  duly  commissioned  by  the  auditor  of  said 
county,  gave  bond,  took  the  oath  of  office,  and  entered 
upon  its  duties  ;  that  Boone  county  has  twelve  townships, 
and  twelve  township  trustees,  and  no  more  ;  that,  on  the 
first  Monday  of  June,  1879,  all  of  the  township  trustees  of 
the  said  several  townships  met  at  the  auditor's  office,  in 
said  county,  for  the  purpose  of  appointing  a  county  super- 
intendent for  said  county,  to  succeed  the  said  Harrison, 
organized,  and  proceeded  to  ballot,  and  after  balloting  one 
hundred  and  eighteen  times,  without  being  able  to  choose 
a  superintendent,  upon  the  next  morning  adjourned  with- 
out day,  separated  and  refused  to  appoint  any  superinten- 
dent for  said  county ;  that  afterwards,  on  the  5th  day  of 
June,  1879,  the  county  auditor  issued   a    notice  to   said 
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trustees,  notifying  them  to  meet  on  the  16th  day  of 
June,  1879,  at  the  auditor's  office,  in  said  county,  for  the 
purpose  of  appointing  a  county  superintendent  for  said 
county ;  that,  in  pursuance  of  said  notice,  eleven  of  said 
trustees,  on  the  16th  day  of  June,  1879,  met  at  the  audi- 
tor's office,  organized,  and  were  proceeding  to  appoint  a 
superintendent,  when  three  of  said  trustees  left  the  room 
and  refused  to  participate  in  said  appointment,  whereupon 
the  remaining  eight  trustees  proceeded  to  appoint  a  super- 
intendent, and  did  appoint  William  H.  Dickerson,  who  is, 
and  has  been  during  the  last  forty  years,  a  resident  and 
citizen  of  Boone  county,  and  is  a  male  person  over  the  age 
of  twenty-one  years,  of  good  moral  character,  and  eligible 
to  the  office  of  county  superintendent  for  said  county  of 
Boone ;  that  on  the  24th  day  of  June,  1879,  he  was  duly 
commissioned  as  such  superintendent,  took  the  oath  of 
office,  and  filed  his  bond  according  to  law ;  that  on  the 
22d  day  of  July,  1879,  the  said  relator  demanded  the  office 
of  county  superintendent  of  the  said  Harrison,  that  he 
should  surrender  the  same  to  the  relator,  with  the  books 
and  papers  belonging  to  said  office;  that  Hamson  refused 
and  still  refuses  to  comply  with  said  demand,  but  usurped 
and  intruded  into  said  office  of  county  superintendent,  and 
still  unlawfully  holds  and  exercises  the  same.  Wherefore, 
etc.;  prayer,  etc.,  that  Harrison  be  compelled  to  show  by 
what  authority  he  holds  the  said  office,  etc. 

To  this  information  a  demurrer,  alleging  the  insuffi- 
ciency of  the  facts  stated  to  constitute  a  cause  of  action, 
was  sustained,  and  judgment  rendered  for  the  appellee. 
This  ruling  is  presented  as  the  sole  question  in  the  case 
for  our  decision. 

Section  33  of  the  original  act  of  March  6th,  1865,  provid- 
ing for  a  general  system  of  common  schools,  3  Ind.  Stat. 
450,  required  the  board  of  county  commissioners,  triennially, 
to  appoint  a  school  examiner  for  their  respective  counties, 
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and  prescribed  his  duties.  Section  2  of  the  act  of  March 
8th,  1873,  Acts  1873,  p.  75,  amends  section  33  of  the  act  of 
March  6th,  1865,  and  requires  the  township  trustees  of 
the  several  townships  of  the  county  to  appoint  a  county 
superintendent,  whose  official  term  shall  expire  as  soon  as 
his  successor  is  appointed  and  qualified,  and  declares  that 
the  duties  required  of  the  school  examiner  shall  thereaf- 
ter be  performed  by  the  county  superintendent ;  and  also 
enacts  that : 

"  Whenever  a  vacancy  shall  occur  in  the  office  of  county 
superintendent,  by  death,  resignation  or  removal,  the 
said  trustees,  on  the  notice  of  the  county  auditor,  shall 
assemble  at  the  office  of  such  auditor  and  fill  such  va- 
cancy for  the  unexpired  portion  of  the  term,  in  the  man- 
ner herein  provided,  and  the  county  auditor  shall  be 
clerk  of  such  election  in  all  cases,  and  give  the  casting 
vote  in  case  of  a  tie,  and  shall  keep  the  record  of  such 
election  in  a  bjpok  to  be  kept  for  that  purpose." 

By  section  1   of    the   act  of  March    9th,    1875,   Acts 

1875,  p.  131,  the  Legislature  undertook  to  amend  section 
33  of  the  original  act  of  March  6th,  1865,  after  it  had 
been  amended  by  section  2  of  the  act  of  March  8th, 
1873,  and  was  therefore  not  in  force.  The  act  of  March 
9th,  1875,  so  far  as  it  undertakes  to  amend  section  33  of 
the  act  of  March  6th,  1865,  is  void,  both  as  an  amend- 
ment and  as  an  original  act.  Draper  v.  Falley,  83  Ind. 
465;  Blakemore  v.  Dolariy  50  Ind.  194. 

Section  2  of  the  act  of  March  8th,  1873,  therefore,  which 
is  reprinted  as  section  33  of  the  present  school  law,  1 R.  S. 

1876,  p.  789,  is  the  law  at  present  in  force,  and  which  has 
been  in  force  since  1873.  By  this  act,  it  seems  by  the 
information  before  us,  that  the  appellee  in  the  present 
case  was  duly  appointed  county  superintendent  on  the 
first  Monday  of  June,  1877.  Indeed,  we  believe,  this 
point  is   not    in   dispute   between   the   parties.     By  the 
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same  section  his  official  term  will  not  expire  until  bis  suc- 
cessor is  appointed  and  qualified,  unless  h*e  is  removed  by 
the  board  of  county  commissioners,  or  dies,  or  resigns.  As 
it  does  not  appear  that  either  of  these  contingencies  has 
occurred,  the  appointment  of  the  appellant  to  the  same 
office,  upon  notice  by  the  county  auditor,  not  having  been 
made*  on  the  first  Monday  of  June,  1879,  is  invalid  and  of 
no  effect. 

The  judgment   of  the  circuit  court  is  therefore  right, 
and  is  affirmed,  at  the  costs  of  the  appellant. 


•  ♦ 


Shellenbarger  v.  Blake,  by  her  Next  Friend,  Branyan. 

Harmless  Error. — Pleading, — Practice, — Where  every  material  fact  set  up 
in  a  paragraph  of  answer  may  be  given  in  evidence  under  the  answer  of 
general  denial,  which  is  pleaded,  the  striking  out  of  such  paragraph  is  a 
harmless  error. 

Samk.  Marriage  Promise. — Action  for  Breach. — Rescission. — Evidence. — ^In 
an  action  for  a  breach  of  a  promise  to  marry,  evidence  of  a  mutual  re- 
scission of  the  contract  prior  to  the  alleged  breach  is  admissible  under  the 
answer  of  general  denial. 

From  the  Huntington  Circuit  Court. 

J.  B.  Kenner,  for  appellant. 

J.  C:  Branyan  and  C.  W.  Watkins,  for  appellee. 

HowK,  J.— This  was  a  suit  by  the  appellee,  an  infant,  by 
her  next  friend,  against  the  appellant,  to  recover  damages 
for  a  breach  of  an  alleged  marriage  contract. 

In  her  complaint,  the  appellee  alleged  in  sub- 
stance, that  she  was  over  the  age  of  eighteen 
years,  and  was  then,  and  had  been  for  the  last  ten 
months,  eligible  to  marriage,  and  that  the  appellant 
was  over  the  age  of  twenty-two  years,  and  on  the 
20th  day  of  January,  1877,  and  up  to  the  25th  day  of  Octo- 
ber, 1877,  was  eligible  to  marriage  ;  that  on  or  about  the 
25th  day  of  January,  1877,  the  appellant  and  the  appellee, 
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Ida  C.  Blake,  entered  into  a  contract  of  marriage ;  that 
the  appellant,  in  consideration  of  the  appellee's  promise 
that  she  would  marry  him,  promised  and  agreed  to  marry 
her,  which  agreement  was  then  and  there  mutually  entered 
into,  by  and  between  said  parties,  the  one  promise  being 
made  in  consideration  of  the  other ;  that  both  parties  were 
then  competent  to  make  such  contract,  and  both  were  eligi- 
ble to  marriage  ;  that  the  appellant,  disregarding  his  said 
contract  with  the  appellee  and  in  violation  thereof,  on  the 
25th  day  of  October,  1877,  married  one  Laura  Gray,  and 
had  abandoned  his  contract  with  the  appellee,  to  her  dam- 
age in  the  sum  of  two  thousand  dollars.      Wherefore,  etc. 

To  this  complaint  the  appellant  answered  in  two  para- 
graphs, of  which  the  first  was  a  general  denial,  and  the 
second  paragraph  set  up  affirmative  or  special  matter,  by 
way  of  defence.  This  second  paragraph  of  answer,  on 
appellee's  motion,  was  struck  out  and  set  aside,  and  to  this 
decision  of  the  court  the  appellant  excepted,  and  filed  bis 
bill  of  exceptions. 

The  cause  being  at  issue  was  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  the  appellee,  assessing  her  damages 
in  the  sum  of  four  hundred  and  fifty  dollars  ;  and  the  ap- 
pellant's motion  for  a  new  trial  having  been  overruled,  and 
his  exception  saved  to  this  ruling,  judgment  was  rendered 
by  the  court  on  the  verdict,  from  which  judgment  this  ap- 
peal is  now  here  prosecuted. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 

1.  In  sustaining  appellee's  motion  to  strike  out  the 
second  paragraph  of  his  answer ;  and, 

2.  In  overruling  his  motion  for  a  new  trial. 

In  his  argument  of  this  cause  in  this  court,  the  appel- 
lant's counsel  has  not  even  alluded  to  the  second  alleged 
error,  or  to  any  question  properly  arising  thereunder. 
Therefore,  the  second  error,  under  the  well  established 
practice  of  this  court,  must  be  r(^garded  as  waived. 
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Did  the  circuit  court  err  in  sustaining  the  appellee's  mo- 
tion to  strike  out  the  second  paragraph  of  the  appellant's 
answer  ?  This  is  the  only  question  discussed  by  the  ap- 
pellant's counsel  in  his  brief  of  this  cause,  and  the  only 
question  presented  for  our  decision. 

In  the  second  paragraph  of  his  answer,  the  appellant 
alleged,  in  substance,  that  he  admitted  that  he  ''  paid  his 
addresses''  to  appellee  for  some  time,  and  that  a  promise 
of  marriage  was  made,  but  that  he  discontinued  his  visits, 
and  shortly  after  the  discontinuance  of  his  visits  the  ap- 
pellee's brothers  began  to  make  threats  and  raise  trouble 
about  the  matter,  to  the  appellee's  annoyance ;  that  there- 
upon she  addressed  a  letter  to  the  appellant,  requesting 
him  to  call  at  her  home  and  have  an  understanding  about 
the  matter,  satisfactory  to  her  brothers,  and  to  bring  a 
witness  with  him  ;  that,  at  the  time  appointed,  he  called 
at  her  home,  and  that,  at  that  interview,  their  matters 
were  talked  over,  and  it  was  agreed  that  his  visits  and  ad- 
dresses to  appellee  should  cease,  and  the  marriage  contract 
was  mutually  dissolved,  which  was  entirely  satisfactory,  and 
the  parties,  appellee  and  appellant,  mutually  agreed  to 
sever  their  former  intimate  relations,  and  that  this  agree- 
ment was  entirely  satisfactory  "  all  around,"  and  the  ap- 
pellant "  thought  no  farther  about  the  matter."  Where- 
fore the  appellant  prayed  judgment  for  costs,  and  for  other 
proper  relief. 

It  is  claimed  by  the  appellant's  counsel,  as  we  under- 
stand him,  that  this  second  paragraph  was  a  good  defence 
to  the  complaint,  and  that  it  was  error  to  strike  it  out,  for 
the  reason  that  it  confessed  the  appellee's  cause  of  action, 
and  avoided  the  same  by  setting  up  new  matter.  •We  do 
not  60  construe  the  allegations  of  this  paragraph.  It  is  an 
argumentative  denial,  and  nothing  more,  as  it  seems  to  us, 
of  the  case  made  by  the  appellee's  complaint.  It  was 
charged  in  the  complaint,  that,  on  the  25th  day  of  January, 
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1877,  a  valid  and  binding  contract  of  marriage  was  made 
and  entered  into,  by  and  between  the  appellant  and  appel- 
lee, and  that,  on  the  25th  day  of  October,  1877,  the  appel- 
lant, in  violation  of  his  contract,  had  married  one  Laura 
Gray.  This  was  the  appellee's  case,  as  stated  in  her  com- 
plaint; and,  certainly,  the  appellant  did  not  confess  this 
case  in  the  second  paragraph  of  bis  answer.  On  the  con- 
trary, he  denied  argumentatively  the  appellee's  case,  by 
alleging  for  his  defence  a  very  different  case  from  the  one 
made  in  her  complaint. 

Every  material  fact  alleged  in  the  second  paragraph  of 
the  appellant's  answer  could  have  been  given  in  evidence 
under  the  general  denial  of  the  complaint,  which  was 
pleaded  in  and  by  the  first  paragraph  of  said  answer.  In 
such  a  case,  it  was  certainly  not  an  available  error — an 
error  which  would  justify  the  reversal  of  the  judgment  be- 
low— to  sustain  the  appellee's  motion  to  strike  out  the  sec- 
ond paragraph  of  said  answer.  It  is  settled  by  numerous 
decisions  of  this  court,  that  a  party  can  not  complain,  on 
appeal,  of  an  erroneous  ruling  by  which  he  was  not  injur- 
ed. Vmoter  v.  Franklin  College^  53  Ind.  88 ;  The  City  of 
Aurora  v.  ColshirCy  55  Ind.  484;  and  First  National 
Bank  of  Danville  v.  Hilly  58  Ind.  62. 

So  that,  if  it  were  conceded  in  the  case  at  bar,  that  the 
court  had  erred  in  sustaining  the  appellee's  motion  to 
strike  out  the  second  paragraph  of  the  appellant's  answer, 
it  would  seem  to  us  that  the  error  was  harmless  and  una- 
vailable. In  our  opinion,  however,  the  motion  was  cor- 
rectly sustained. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Ramsey,  Administrator,  v.  Fouts. 

Decedents*  Estates. — Juriadiciionof  Circuit  Cowt. — Amendment-^  Fromii* 
,   9ory  Note. — A  claim  was  filed  against  the  administrator  of  an  estate,  in 
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the  form  of  an  open  account  for  money  paid  for  the  decedent.  It  was 
entered  upon  the  appearance  docket,  refused,  and  transferred  to  the  issue 
docket.  A  demurrer  for  the  want  of  facts  was  sustained  to  the  claim.  By 
leave  of  the  court,  an  amendment  to  the  claim  was  filed,  setting  out  a 
promissory  note  made  hy  the  deceased  to  the  plaintiff  for  a  larger  amount 
than  the  claim,  hut  giving  credits  which  reduced  it  to  the  same  amount, 
and  averring  that  the  consideration  of  the  note  was  money  paid  for  the 
deceased  by  the  plaintiff,  as  stated  in  the  original  claim,  which  was  made 
a  part  of  the  amended  complaint. 
Held,  that  the  circuit  court  had  jurisdiction  over  the  subject-matter,  and  that 
there  was  no  necessity  for  the  amendment,  as  the  original  complaint  was 
sufficient 

Prom  the  Harrison  Circuit  Court. 

B.  P.  Douglass  and  S.  M.  Stockslagerj  for  appellant, 
W,  N.  TVacewell  and  JR.  J.  Tracewell^  for  appellee. 

BiDDLE,  J. — The  appellee  filed  a  claim  against  the  appel- 
lant, as  the  administrator  of  the  estate  of  Patrick  Connally , 
deceased,  in  the  form  of  an  open  account  for  money  paid 
for  the  deceased.  The  claim  was  ejitered  upon  the  appear- 
ance docket  by  the  clerk,  but  the  administrator  refused  to 
admit  it.  The  clerk  then  transferred  it  to  the  issue  dock- 
et. The  administrator  appeared  and  demurred  to  the 
claim,  alleging  as  ground  that  it  did  not  state  .facts  suffi- 
cient to  constitute  a  cause  of  action.  The  court  sustained 
the  demurrer,  and  granted  leave  to  amend,  whereupon  the 
appellee  filed  an  amendment  to  the  claim,  setting  out  a 
promissory  note  made  by  the  deceased  to  the  appellee,  for 
a  larger  amount  than  the  claim,  giving  certain  credits 
which  reduced  it  to  the  same  amount  as  the  claim,  and 
averring  that  the  consideration  of  the  note  was  money  paid 
for  the  deceased  by  the  appellee  as  stated  in  the  original 
claim,  which  was  made  a  part  of  the  amended  complaint. 

To  this  the  appellant,  without  making  any  objection  to 
the  amended  claim,  answered : 

!•     A  general  denial ; 

2.     Payment : 
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3.  A  special  denial,  which  amounts  to  no  more  than  a 
general  denial. 

Trial  by  the  court,  and  finding  for  appellee  ;  motion  for 
a  new  trial,  overruled  ;  exceptions  ;  judgment  on  the  find- 
ing; appeal. 

The  assigned  errors  in  this  court  are  : 

1.  The  court  had  no  jurisdiction  of  the  subject  of  the 
action ; 

2.  Overruling  the  motion  for  a  new  trial. 

The  circuit  court  is  a  court  of  general  common-law  ju- 
risdiction; also  having,  by  statute,  special  jurisdiction  over 
decedents'  estates.  Upon  what  ground  it  can  be  said  that 
it  had  no  jurisdiction  over  the  subject-matter  of  the  action 
in  this  case  is  more  than  we  know.  The  appellant  thinks 
that  after  the  amendment  to  the  original  claim  was  made, 
setting  out  a  promissory  note  of  a  larger  amount  than  the 
claim,  and  being  different  from  an  account,  the  court  had 
no  longer  any  jurisdiction  over  the  subject-matter.  We 
cannot  concur  in  this  view.  In  the  first  place  we  can  see 
no  necessity  for  the  amendment.  The  original  account 
was  sufficient.  Hannum  v.  Cartis^l^  Ind.  206;  Ginn  v. 
Collins,  43  Ind.  271 ;  Post  v.  Pedrick,  52  Ind.  490  ;  Bryson 
V.  Kelley,  53  Ind.  486 ;  Dodds  v.  Dodds,  57  Ind.  293 ; 
Huston  V.  Stewart,  64  Ind.  388. 

In  the  second  place,  the  cause  of  action  stated  in  the 
amendment,  and  the  cause  of  action  stated  in  the  original 
account  filed,  are  for  the  same  money,  and  are  so  averred 
to  be  in  the  amendment;  that  is,  the  balance  due  on  the 
note,  and  the  account,  are  the  same  thing.  The  court  had 
"jurisdiction  over  the  subject-matter,  beyond  all  doubt, 
in  our  minds. 

The  only  cause  assigned  for  a  new  trial  is  that  the  find- 
ing is  not  sustained  by  sufficient  evidence,  and  is  contrary 
to  law. 

We  think  the  finding  is  fairly  sustained  by  the  evidence ; 
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and  wherein  it  is  contrary  to  law  has  not  been  shown  to  us. 
The  finding,  in  our  minds,  is  according  to  the  law  of  the 
case,  and  the  facts  proved. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
to  be  levied  of  the  assets  of  the  estate  yet  to  be  adminis- 
tered. 


•  m  • 


Gibbons  v.  Copper.  iS   *^8 

Highway. — User  for  Tweniy  Fears,  or  Insiijfteieni  Deaeripiion, — County  Oom* 
mwioners. — Pleading, — Notice, — The  proceedings  Contemplated  by  section 
45  of  the  highway  act,  1  B.  S.  1876,  p.  634,  to  cause  highways  laid  out 
but  insaiBciently  described,  and  highways  used  for  twenty  years  but  not 
reeorded,  to  be  ascertained,  described  and  recorded,  are  summary  in  their 
character,  and  may  be  instituted  and  maintained  by  the  proper  boards  of 
county  commissioners,  without  petition  by,  or  notice  to,  any  one. 

8amk. — AppUeation  to  be  made  Party. — Petition. — Any  person  competent 
to  sue  may,  by  petition  or  upon  motion,  make  himself  a  party  to  any  such 
proceeding  ;  but  no  question  as  to  the  sufficiency  of  a  petition  for  the  in- 
stitution of  such  a  proceeding  can  be  raised 

Same. — Remedy. — Appeal. — Ipjunetion. — Any  person  aggrieved  by  the  fnal 
action  of  the  board  of  commissioners  may  have  his  remedy  either  by  in- 
junction or  appeal,  as  the  circumstances  of  the  case  may  require. 

From  the  Madison  Circuit  Court. 

J.  A.  Harrison,  for  appellant. 

C.  L.  Henry  and  W.  S.  Diven,  for  appellee. 

NiBLAGK,  J. — Michael  Copper,  the  appellee,  filed  with 
the  Board  of  Commissioners  of  Madison  County  a  petition^ 
the  substantial  portion  of  which  was  as  follows : 

"  The  undersigned  -would  represent  that,  on  t^e  line  be- 
tween sections  eight  (8)  and  nine  (9),  in  township  eighteen 
(18)  north,  range  seven  (7)  east,  in  the  county  of  Madison 
and  State  of  Indiana,  from  north  to  south,  there  has  been 
for  twenty  years  last  past  a  public  highway  and   free 
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passage  for  the  public,  but  that  the  same  has  not  been  re- 
corded as  such ;  and  whereas,  within  the  past  six  months, 
certain  owners  of  lands,  on  a  part  of  said  highway,  have 
been  encroaching  their  fences  upon  said  highway,  the  un- 
dersigned would  remonstrate  against  said  obstruction, 
and  asks  that  the  same  "  (said  road)  "  be  declared  by  you 
a  public  highway,  ascertained,  described  and  entered  of 
record  as  such,  and  taken  in  charge  as  such  by  the  town- 
ship trustee  and  road  supervisor." 

Kodney  Gibbons,  the  appellant,  being  the  owner  of  some 
of  the  lands  over  which  the  supposed  highway  ran,  ap- 
peared to  the  petition  and  moved  to  dismiss  it,  for  an  al- 
leged insuflSlcient  description  of  the  highway  referred  to  in 
such  petition ;  also,  because  the  names  of  the  owners,  oc- 
cupants or  agents  of  the  lands  through  which  such  high- 
way passes  were  not  set  forth  in  said  petition  ; — but  the 
commissioners  overruled  his  motion,  and,  after  hearing 
evidence,  found  in  favor  of  the  petitioner,  and  entered 
au  order  accordingly.  Gibbons  appealed  to  the  circuit 
court,  where  he  renewed  his  motion  to  dismiss  the  peti- 
tion, but  his  motion  was  again  overruled ;  after  which  he 
answered  in  general  denial.  The  circuit  court  then  pro- 
ceeded to  hear  evidence,  and  to  make  a  finding,  that  the 
alleged  line  of  road  had  been  used  as  a  public  highway,  to 
the  width  of  one  rod,  for  more  than  twenty  years,  and, 
over  motions  for  a  new  trial  and  in  arrest  of  judgment, 
rendered  judgment  that  such  line  of  road  be  recorded  as  a 
public  highway. 

Errors  are  assigned  in  this  court,  in  such  a  way  as 
to  raise,  in  several  forms,  the  question  of  the  sufficiency 
of  the  petition  merely,  the  evidence  not  being  in  the 
record. 

The  objections  urged  here  to  the  petition  are  substan- 
tially the  same  as  those  made  before  the  county  commission- 
ers, on  the  motion  there  to  dismiss  the  petition. 
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A  petition  to  lay  out,  vacate  or  change  a  public  high- 
way in  any  county,  must  be  signed  by  twelve  freeholders, 
must  state  the  beginning,  course  and  termination  of  the 
proposed  highway,  vacation  or  change,  and  must  set  forth 
the  names  of  the  owners,  occupants  or  agents  of  the 
lands  to  be  affected  by  the  granting  of  the  prayer  of  such 
petition.    1  R.  S.  1876,  p.  531,  sec.  15. 

But  we  are  unable  to  see  any  thing  in  the  statute,  requir- 
ing a  similar  petition  in  cases  like  the  one  under  consid- 
eration. Section  45  of  the  act  concerning  highways,  1  R, 
S.  1876,  p.  584,  enacts,  that  "All  public  highways  which  have 
been  or  may  hereafter  be  used  as  such  for  twenty  years  or 
more,  shall  be  deemed  public  highways,  and  the  board  of 
county  commissioners  shall  have  power  to  cause  such  of 
the  roads  used  as  highways  as  shall  have  been  laid  out  but 
not  sufficiently  described,  and  such  as  have  been  used  for 
twenty  years  but  not  recorded,  to  be  ascertained,  described 
and  entered  of  record." 

In  the  case  of  The  State  v.  Schultz^  57  Ind.  19,  it  was 
held  by  this  court,  that,  in  proceedings  before  the  county 
commissioners,  under  this  section,  no  process  or  notice  is 
necessary  to  enable  such  commissioners  to  ascertain,  de- 
scribe and  enter  of  record  the  classes  of  roads  mentioned 
in  such  section. 

The  conclusion  reached  in  that  case  leads  us  to  further 
hold,  that  no  formal  petition,  or  pleadings  of  any  other 
kind,  are  necessary  to  enable  county  boards  to  exercise  the 
powers  conferred  upon  them  by  section  45  above  quoted, 
and  that,  hence,  no  material  question  is  presented  for  the 
consideration  of  this  court  by  the  assignments  of  error  in 
this  case,  which  are  only  on  the  various  rulings  sustaining 
the  sufficiency  of  the  petition.  Any  person  competent  to 
Bue  may,  doubtless,  by  petition  or  upon  proper  motion, 
make  himself  a  party  to  the  proceedings  contemplated  by 
said  section  45,  but  we  do  not  regard  it  as  necessary  to  the 
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These  defects  seem  to  us  so  plain  that  we  feel  excused 
from  setting  out  the  complaint  in  full,  which,  from  its 
great  length,  would  be  impracticable. 

The  following  authorities  settle  the  practice  in  this 
State,  under  our  code,  in  reviewing  judgments  by  com- 
plaint, and  show  that  the  above  defects  are  fatal :  Simpkins 
V.  Wilson,  11  Ind.  541 ;  Hall  v.  Palmer,  18  Ilid.  5 ;  Nd- 
S071  V.  Johnson,  18  Ind.  329 ;  Quick  v.  Goodivin,  19  Ind. 
438 ;  McDade  v.  McDade,  29  Ind.  840 ;  Ham  v.  Greve,  34 
Ind.  18 ;  Webster  v.  Maiden,  41  Ind.  124 ;  Davis  v.  Perry ^ 
41  Ind.  305  ;  Owen  v.  Cooper,  46  Ind.  524 ;  Comer  v.  Himes^ 
49  Ind.  482 ;  Gregg  v.  Louden,  51  Ind.  585 ;  Hardy  v. 
Chipman,  54  Ind.  591 ;  Goar  v.  Cravens,  57  Ind.  365 ; 
Barnes  v.  Dewey,  58  Ind.  418;  Comer  v.  Himes,  58  Ind. 
573 ;  Collins  v.  Rose,  59  Ind.  33 ;  Worley  v.  The  Town 
of  Elleitsville,  60  Ind.  7 ;  Harlen  v.  WaJtson,  63  Ind.  143 ; 
Doherty  v.  Chaise,  64  Ind.  73. 

The  j  udgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Principal  and  Surety. — Extension  of  Time,— Notice  of  Suretyship, — In 
an  action  by  the  pnyeo,  against  joint  makers,  on  a  promissory  note,  aa 
answer  by  one  of  the  defendants,  alleging  that  he  was  only  surety  for  his 
co-maker,  and  that  the  plaintiff,  after  the  maturity  of  the  note,  in  considera- 
tion of  interest  paid  in  advance,  had  agreed  with  the  principal,  without 
the  knowledge  or  consent  of  the  surety,  to  extend  the  time  of  payment 
for  a  definite  period,  is  insufficient  for  want  of  an  allegation  that  the 
payee,  when  ho  made  such  agreement  for  extension  of  time,  had  notice  of 
the  relation  of  principal  and  surety  between  the  makers. 

Same. — Judgment  on  Plecuiings,  over  VerdieL^-JT\io\x^  no  demurrer  be  filed 
to  such  answer,  and  its  averments  be  fully  proved,  the  plaintiff  is  entitled 
to  Judgment  in  his  favor,  even  over  a  verdict  against  him. 
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From  the  Marion  Superior  Court. 

2).  V.  Barns  and  C  S.  Denny y  for  appellant. 
H.  Dailey  and  W.  N.  Pickerillj  for  appellees. 

HowK,  J. — In  this  action,  the  appellee,  The  Indianapolis 
Manufacturers  and  Carpenters'  Union,  sued  the  appellant 
and  one  Michael  McBride  upon  a  promissory  note,  of 
which  the  following  is  a  copy : 

"  $1,030.    .  Indianapolis,  February  11th,  1876.  ' 

**  On  or  before  twelve  months  after  date,  we  promise  to 
pay  to  the  order  of  .Indianapolis  Manufacturer  and 
Carpenters'  Union,  at  Harrisons'  Bank,  at  Indianapolis, 
Indiana,  one  thousand  dollars,  value  received,  without 
any  relief  from  valuation  or  appraisement  laws,  and  attor- 
ney's fees,  with  ten  per  cent,  interest  from  date.  The 
drawers  and  endorsers  severally  waive  presentment  for 
payment,  protest  and  notice  of  protest  and  non-paj^'ment 

of  this  note. 

(Signed,)       "Michael  McBride, 

"John  McCloskey." 
Which  note  was  endorsed  as  follows  :     "  Interest  for  6 
months  paid  on  this  note,  $50,  paid  Sept.  2d,  1876,"  and 
"  Rec'd  March  1st,  1877,  sixty  dollars,  as  interest  on  this 

note." 

To  this  complaint  on  said  note,  the  appellant,  for  his 
separate  answer,  alleged,  in  substance,  that  he  admitted 
the  execution  of  the  note  in  suit,  but  he  said  that  he  sign- 
ed the  same  as  the  surety  of  his  codefendant,  Michael  Mc- 
Bride, who  was  the  principal  therein  ;  that  on  the  2d  day 
of  September,  1876,  said  McBride  paid  fifty  dollars  as  in- 
terest on  said  note,  and  on  March  1st,  1877,  the  further 
sum  of  sixty  dollars,  also  as  interest  thereon  ;  that,  at  the 
time  of  said  last  payment,  it  was  agreed  by  and  between 
the  plaintiff's  agent  and  general  superintendent  and  said 
McBride,  that  in  consideration  of  the  payment  by  said 
McBride  of  said  sum  of  sixty  dollars,  as  interest  on  said 
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note,  the  time  of  the  payment  of  the  principal  of  said 
note  should  be  and  was  extended  until  the  1st  day  of 
April,  1877,  and  that  said  agreement  was  made  by  the 
plaintiff  and  said  McBride,  without  the  appellant's  knowl- 
edge or  consent.     Wherefore,  etc. 

The  plaintiti'  replied,  by  a  general  denial,  to  the  appel- 
lant's answer. 

.  The  issues  joined  between  the  appellant  and  the  plain- 
tift*  were  tried  by  the  court  at  special  term,  and  a  finding 
was  made  for  the  plaintifl*,  against  the  appellant,  for  the 
amount  due  on  the  note  in  suit.  The  appellant's  motion 
for  a  new  trial  was  overruled,  and  to  this  ruling  he  except- 
ed; and  judgment  was  rendered  by  the  court,  at  special 
term,  upon  its  finding,  and  the  appellant,  McCloskey,  ap- 
pealed therefrom  to  the  court  in  general  term. 

On  that  appeal,  the  judgment  of  the  special  term  was 
affirmed  by  the  court  in  general  term ;  and  to  this  judg- 
ment of  affirmance  the  appellant  excepted  and  appealed 
therefrom  to  this  court. 

The  appellant  has  here  assigned,  as  er»'or,  the  judgment 
of  the  court  in  general  term,  and  has  the»'eby  brou;5lit  tho 
error  there  assigned  by  liim,  before  this  court.  The  only 
error  assigned  by  tlie  appellant,  in  the  court  below  iu  gen- 
eral term,  was  the  overruling  of  his  motion  for  a  new  tri- 
al ;  and  the  only  cause  assigned  by  him  for  such  new  trial, 
in  his  motion  therefor,  was  that  the  finding  of  the  court 
was  "contrary  to  the  evidence." 

It  will  be  seen  from  the  copy  of  the  note  iu  suit,  set  out 
in  this  opinion,  that  it  was  the  joint  note  of  the  appellant 
and  his  codefendant,  McBride  ;  and  that  the  fact,  if  such 
were  the  fact,  that  the  appellant  was  the  surety  onlj'^  of  his 
codefendant,  in  the'  note  sued  on,  was  not  apparent  on 
the  face  of  the  note.  The  appellant  and  McBride  were  ap- 
parently joint  makers  of  the  note  in  suit.  It  will  be  ob- 
served, also,  from   the  appellant's  separate  answer,  in  this 
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case,  the  Bubstance  of  which  we  have  giveu  in  this  opinion, 
that  it  was  not  alleged  therein  that  the  plaintiff  below  had 
notice  or  knowledge  of  the  fact,  if  such  were  the  fact,  that 
the  appellant  was  a  surety  only  in  the  note  sued  on,  at  the 
time  of  its  alleged  agreement  with  said  McBride  for  an  ex- 
tension of  the  time  of  payment  of  the  principal   oi  said 

note. 

In  the  recent  case  of  Davenport  v.  King^  63  Ind.  64,  which 
was  an  action  upon  a  note  made  by  two  persons,  where,  as 
in  this  case,  both  the  makers  of  the  note  were  apparently 
principals  therein,  it  was  held  by  this  court,  that,  to  main- 
tain the  defence  of  suretyship  and  the  discharge  of  the 
surety  by  an  extension  of  time  to  the  alleged  principal, 
against  the  plaintiff,  the  defendant  must  allege  and  prove 
that  the  plaintiff  had  notice  that  he  was  surety  in  the  note 
sued  on,  at  the  time  he  made  the  agreement  with  the  oth- 
er maker  of  the  note  to  give  further  time  for  its  payment. 
Neel  V.  Harding^  2  Met.  Ky.  247;  and  Brandt  Surety- 
ship &  Guaranty,  sec.  17,  and  notes. 

It  is  certain,  therefore,  we  think,  that  the  appellant's 
separate  answer,  in  this  case,  did  not  state  facts  sufficient 
to  constitute  a  defence  to  the  plaintiff's  action,  and  that  a 
demurrer  thereto  for  the  want  of  facts,  if  it  had  been  filed, 
would  have  been  correctly  sustained.  It  may  be  said,  how- 
ever, that  because  no  demurrer  was  filed  to  the  appellant's 
answer,  but  issue  was  joined  thereon  by  a  reply  in  general 
denial,  and  because,  on  the  trial,  the  allegations  of  this  in- 
sufficient answer  were  sustained  by  the  evidence,  conced- 
ing such  to  be  the  fact,  therefore  the  finding  of  the  court 
ought  to  have  been  for  the  appellant.  It  has  been  held 
otherwise  by  this  court,  and  we  think  correctly  so. 

In  the  case  of  The  Western  Union  Telegraph  Co.  v.  Fen- 
ton,  52  Ind.  1,  it  was  held  that  where  a  paragraph  of  an- 
swer in  confession  and  avoidance  is  bad,  and  no  demurrer 

thereto  is  tiled,  but  issue  is  joined  thereon,  and,  upon  the 

trial,  its  allegations  are  proved  to  be  true,  it  does  not  fol- 
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low  that  the  finding  should  be  for  the  defendant,  but  such 
immaleriai  issue  should  be  disregarded.  The  reason 
assigned  for  this  decision,  in  the  opinion  in  the  case  cited, 
is,  that,  upon  the  pleadings,  the  plaintift*  is  entitled  to  judg- 
ment, under  the  provisions  of  section  372  of  the  practice 
act,  which  reads  as  follows :  "Where  upon  the  statements 
in  the  pleadings  one  party  is  entitled  by  law  to  judgment 
in  his  favor,  judgment  shall  be  so  rendered  by  the  court, 
though  a  verdict  has  been  found  against  such  party."  2 
R,  S.  1876,  p.  186. 

The  case  last  cited  was  approved  and  followed  by  this 
court,  on  the  point  now  under  consideration,  in  the  case 
of  Dorman  v.  The  StatCy  56  Ind.  454. 

It  seems  to  us,  therefore,  that  even  if  the  evidence  on 
the  trial  fully  sustained  the  appellant's  separate  answer,  as 
his  counsel  earnestly  insist,  in  the  case  at  bar,  still  it  was 
the  duty  of  the  court  below,  at  special  term,  to  disregard 
the  issue  joined  on  said  answer,  and  find  for  the  plaintiff* 
below,  upon  the  pleadings  in  the  case,  and  render  judg- 
ment accordingly.  The  judgment  thus  rendered  was,  we 
think,  correctly  afiBirmed  by  the  court  in  general  term, 
upon  the  error  there  assigned. 

We  find  no  error  in  the  record  which  justifies  a  reversal 
of  the  judgment  of  affirmance. 

The  judgment  of  the  court  in  general  term  is  affirmed, 
at  the  appellant's  costs. 


Harvey  v.  Million. 

CoNVKYANCB. — Parol  Beservation  of  Qrowing  Crop, — Gtue  Overruled, — The 
owner  of  certain  land,  on  which  was  a  growing  crop  of  wheat,  also  his, 
sold  and  conveyed  the  land  to  a  purchaser  by  a  warranty  deed,  without 
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making  any  reservation  of  his  crop  in  the  deed,  and  immediately  delivered 
possesion.  The  grantee,  after  the  wheat  had  been  harvested  and  threshed, 
took  possession  thereof  as  his  own,  whereupon  the  grantor  sued  for  the 
value  thereof  and  proved  a  parol  reservation  of  the  crop,  at  the  time  of 
the  sale  of  the  land. 

Held,  that  evidence  of  such  parol  contract  was  admissible,  and  that  the 
plainliff  was  entitled  to  recover  on  proof  thereof.  Chapman  v.  Long,  10  Ind. 
465,  overruled. 

WoBDBK,  C.  J.,  dissented. 

From  the  Cass  Circuit  Court. 

C.  -B.  LaSelle^  D.  Turpie  and  B^.  D.  Pierce^  for  appellant. 

ISTiBLACK,  J. — This  was  a  suit  by  William  Million, 
against  Hiram  Harvey,  for  the  value  of  two  hundred  and 
fifty  bushels  of  wheat. 

A  demurrer  to  the  complaint  being  first  overruled,  and 
issae  being  joined,  the  cause  was  tried  by  the  court,  result- 
ing in  a  finding  for  the  plaintiif  for   eighty-five   dollars. 

A  motion  for  a  new  trial,  challenging  the  sufficiency  of 
the  evidence  to  sustain  the  finding,  was  overruled,  and  a 
judgment  rendered  upon  the  finding,  against  the  de- 
fendant, who  is  the  appellant  here. 

Error  is  assigned  upon  the  overruling  of  the  demurrer 
to  the  complaint,  and  upon  the  refusal  of  the  court  to 
grant  a  new  Irial,  but  in  the  argument  the  only  question 
discussed  by  the  appellant  is  the  alleged  insufficiency 
of  the  evidence  to  sustain  the  finding. 

It  was  substantially  admitted  upon  the  trial,  that  the 
land  upon  which  the  wheat  sued  for  was  grown  belonged 
to  the  plaintiff  prior  to  the  11th  day  of  May,  1876,  and  that, 
on  that  day,  the  wheat  stood  as  a  growing  crop  on  that  land, 
being  also  the  property  of  the  plaintiff.  It  was  also  shown 
by  the  evidence,  that  on  said  11th  day  of  May,  1876,  the 
plaintiff  conveyed  the  land  on  which  the  wheat  was  so 
standing  as  a  growing  crop,  to  the  defendant,  by  warranty 
deed,  without  any  reservation  in  the  deed  as  to  such 
wheat,  and  immediately  put  the  defendant  into  possession 
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of  the  laud  ;  also,  that  the  defendant,  after  the  wheat  was 
harvested  and  threshed,  took  possession  of  it,  claiming  it  as 
his  own,  and  converted  said  wheat  to  his  own  use. 

The  plaintift  claimed  that  the  wheat  was  reserved  by  a 
parol  agreement  or  understanding,  which  entered  into 
and  became  a  part  of  the  contract  for  the  sale  of  the  laud ; 
that  is  to  say,  that  he  sold  the  land  to  the  defendant  for 
thirty  dollars  per  acre,  expressly  reserving  to  himself  the 
growing  crop  of  wheat  as  a  part  of  the  benefit  to  accrue  to 
him  from  the  sale. 

As  to  whether  there  was  an  express  reservation  of  the 
wheat  to  the  plaintiff,  as  claimed  by  bim,  the  testimony 
was  sharply  and  irreconcilably  conflicting,  but  as  to  that 
question  there  was  evidence  tending  fully  to  sustain  the 
finding  of  the  court. 

The  appellant  nevertheless  contends  that,  as  there  was 
no  reservation  of  the  wheat  in  the  deed  to  him,  evidence 
tending  to  establish  a  parol  agreement  for  such  a  reserva- 
tion was  inadmissible,  and  hence  that  the  evidence  prop- 
erly before- the  court  did  not  sustain  the  finding.  3  Wash- 
burn Real  Property,  4th  ed.,  p.  392,  is  cited  as  supporting 
the  rule  thus  contended  for. 

That  author,  while  discussing  what  a  conveyance  of  land 
ordinarily  carries  with  it,  says  :  "And  a  parol  reservation 
of  crops  then  upon  the  land  at  the  time  of  conveying  the 
same  by  deed  would  be  repugnant  to  the  deed,  and  of  no 
effect;  and  the  same  rule  applies  to  manure  upon  the 
land.''  But  he  at  the  same  time  admits  that  there  are 
some  exceptions  to,  and  modifications  of,  the  general  rule 
thus  announced.  In  this  State  growing  crops  are  treated 
in  very  many  respects  as  personal  property  only. 

It  has  been  held  by  this  court  that  growing  crops,  raised 
annually  by  labor,  are  subject  to  sale  before  maturity,  as 
personal  property,  and  their  sale  does  not  necessarily  re- 
quire a  memorandum  iu  writing  to  make  it  valid.     Lindley 
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V.  KeUeyj  42  Iiid.  294 ;  Northern  v.  The  State^  ex  rrf.,  1  Ind. 
113. 

By  our  statute  growing  crops  go  to  the  executor  or  ad- 
mioistrator  as  personal  estate.     2  R.  S.  1876,  pp.  505,  510. 

In  the  case  of  Heavilon  v.  Heavilon,  29  Ind.  509,  it  was 
further  held  by  this  court,  that,  as  between  vendor  and 
purchaser,  the  growing  crop,  prima  faciei  goes  with  the 
land,  but  that  parol  evidence  is  nevertheless  admissible  to 
show  that  the  growing  crop  was  reserved  to  the  vendor  in 
part  consideration  for,  or  as  an  inducement  to,  the  sale. 

Hilliard  on  Real  Property,  vol.  1,  p.  16,  says  that,  prima 
faae,  vegetable  productions  belong  to  the  soil  on  which  they 
grow  and  pass  with  a  conveyance  of  it,  but  maj'  be  sepa- 
rated from  it  by  some  special  transfer. 

Bingham  on  the  Sale  of  Real  Property,  p.  189,  while  ad- 
mitting the  general  rule  that  the  growing  crop  passes 
with  the  land,  says  that  such  growing  crop  may  be  re- 
served to  the  vendor  by  a.  parol  reservation,  which,  in  con- 
templation of  law,  amounts  to  a  severance  of*  the  crop 
from  the  land  before  the  delivery  of  the  deed. 

While  the  case  o(  Heavilon  v.  Heavilon^  supra,  is  not,  in  all 
respects,  a  parallel  one  to  the  case  under  consideration,  we 
think  it  is  well  supported  by  authority,  and  that,  in  princi- 
ple, it  sustains  the  action  of  the  court  below  in  the  admis- 
sion of  parol  testimony  tending  to  show  a  reservation  of 
the  wheat  by  the  appellee. 

The  weight  of  modern  authority  appears  to  us  to  be 
against  so  strict  a  rule  as  that  laid  down  by  Washburn,  as 
above,  for  the  exclusion  of  parol  evidence  tending  to  es- 
tablish the  reservation  of  a  growing  crop  upon  land  con- 
veyed away  by  deed.     Young  v.  Baxte7\  56  Ind.  188. 

The  case  of  Chapman  v.  Long^  10  Ind.  465,  is  in  con- 
flict with  the  conclusion  we  have  reached  in  this  case, 
and  is  consequently  overruled. 
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We  see  no  reason  why  a  new  trial  should  have  been 
granted. 

The  judgment  is  affirmed,  with  costs. 

WoRDEN,  J.,  dissents,  for  reasons  given  in  the  opinion 
in  the  case  of  Chapman  v.  Loyig,  supra^  and  in  his  dissent- 
ing opinion  in  the  case  of  Pea  v.  Fea^  35  Ind.  387. 

Pe&kins,  J.y  was  absent. 


RoBiNius  V.  The  State. 

Liquor  Law  ^Sale  to  Minor, — Proseeuiion  instigated  by  Malice, — Reasofif 
able  Doubt. — Where,  in  a  prosecution  for  selling  intoxicating  liquor  to  a 
minor,  the  evidence  shows  that  the  prosecution  was  instigated  maliciously 
by  a  third  person,  and  there  is  a  reasonable  doubt  aa  to  whether  or  not  the 
sale  was  made  in  the  belief  that  the  minor  was  of  full  age,  a  conviction 
can  not  be  sustained. 

From  the  Marion  Criminal  Circuit  Court. 

D.  V.  Burns  and  C  S.  Denny ^  for  appellant. 
T.  W.  WoolleUy  Attorney  General,  and  J.  B.  Elaniy  Pros- 
ecuting Attorney,  for  the  State. 

WoRDEN,  C.  J. — The  appellant  was  indicted  for  selling 
intoxicating  liquor  to  a  minor.  Upon  trial  he  was  convicted, 
and  the  judgment  was  reversed  in  this  court.  See  Rohinius 
V.  The  State,  63  Ind.  235. 

When  the  case  went  back,  the  appellant  was  again  tried 
and  convicted,  and  he  again  appeals. 

The  evidence  is  before  us,  from  which  we  are  not  pre- 
pared to  say  that  the  case  was  made  out  beyond  reason- 
able doubt.  We  think  it  was  not.  There  is  a  bad  odor 
attaching  to  the  prosecution,  or  rather  to  the  manner  in 
which  the  supposed  offence  was  brought  about,  which 
renders  it  peculiarly  proper  that  the  evidence  should  be 
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carefully  scrutinized.  Edward  Qeisendorft'  is  the  minor 
to  whom  the  liquor  is  charged  to  have  been  sold.  He 
bought  two  glasses  of  beer  of  the  appellant's  bar-tender, 
one  for  himself  and  one  for  William  Dixon.  It  appears 
by  the  evidence,  that  a  person,  not  necessary  to  be  named 
in  this  opinion,  who,  in  the  language  of  the  witness 
Geisendorft',  "  had  a  grudge  against  Robinius,"  procured 
the  witness  to  go  and  purchase  the  beer,  in  order  that  the 
defendant  might  be  prosecuted  for  selling  the  same.  He 
also  procured  Dixon  to  go  along,  and  furnished  the  money 
to  Qeisendorft'  with  which  to  buy  the  beer.  This  is  the 
snare  which  was  maliciously  set  for  the  appellant,  into 
which  it  seems  to  us  he  may  have  unwittingly  fallen.  The 
beer  was  purchased  on  the  evening  of  the  day  on  which 
the  appellant  opened  his  saloon,  when  there  were  a  good 
many  present,  and  when  the  appellant  and  his  bar-tender 
were  much  hurried,  and  we  think  from  the  evidence,  tak- 
ing it  altogether,  that  the  appellant  and  his  bar-tender 
may  reasonably  have  supposed  that  Qeisendorff  was 
twenty-one  years  of  age. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


•  Mull  v.  Orme. 

Seal  Sbtate,  Acnov  to  Recover. — Estoppel  iy  Survey, — Admiaciwis  of         lae  426 
Orantor. — Adverse   Possession. — ^Where   th^  owner  of  land  procures  a  ^I     J'J 

survey  thereof  to  be  made  by  the  county  surveyor,  according  to  section  3, 
1  B.  S.  1876,  p.  864,  and  agrees  to  such  survey  and  places  the  corneiHstones 
punoant  thereto,  he  is  estopped  from  asserting  any  claim  to  land  beyond 
the  line  thus  established ;  and  a  person  who  is  present  at  such  survey  and 
has  fall  notice  when  it  is  made,  and  who  subsequently  becomes  a  grantee 
of  such  land,  is  bound  by  the  line  so  established,  and  by  the  admissions  of 
Ills  grantor  made  at  the  time  concerning  it,  and  can  not  maintain  a  suit  to 
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recover  from  an  adjoining  proprietor  a  strip  of  land  beyond  the  suircy, 
which,  before  that  time,  had  been  within  a  fence  enclosing  the  land  so 
purchased  by  him,  for  more  than  twenty  years,  and  occupied  by  his  grant- 
or, but  which  fence,  after  the  survey,  the  adjoining  proprietor  had  moved  to 
the  line  fixed  thereby,  thus  bringing  the  strip  in  controversy  within  his 
own  enclosure. 
Sake. — EMence, — In  such  a  case,  the  plaintiff  can  not  recover,  if  he  shows 
no  title  in  himself,  even  though  the  defendant  has  no  title  ;  and  a  deed  to 
such  defendant  from  his  grantor,  offered  as  evidence  by  the  plaintiff  io 
show  that  the  land  in  controversy  had  not  been  conveyed  to  the  defendant^ 
is  inadmissible. 

From  the  Rush  Circuit  Court. 

L.  Sexton  and  C.  Qamhem^  for  appellant. 
G.  B.  Sleeth  and  J.   W.  Study,  for  appellee. 

BiDDLE,  J — Complaint  by  the  appellant,  against  the  ap- 
pellee, in  the  statutory  form,  to  recover  the  possession  of 
certain  lands. 

Answer,  general  denial;  trial  by  the  court;  finding 
for  appellee ;  appeal. 

The  appellant  has  brought  before  us  certain  questions  as 
to  the  rejection  of  evidence  upon  objection  made,  and  the 
admission  of  certain  evidence  over  an  objection  made, 
and  the  sufficiency  of  the  evidence  to  sustain  the  finding. 

The  substantial  facts  of  the  case  may  be  stated  as 
follows : 

The  appellant  claims  title  by  deed  conveying  to  him 
fifty-five  acres,  by  a  parallel  line,  oft'  of  the  east  side  of  a 
certain  congressional  quarter  of  a  section  of  land.  The 
appellee  claims  title  by  deed  conveying  to  him,  by  a  paral- 
lel line,  one  hundred  and  four  acres  oft*  of  the  west  side 
of  the  same  quarter  section  of  land.  Both  parties  hold 
from  the  same  remote  propositus ;  and,  upto  this  point,  we 
believe,  there  is  no  controversy  between  them.  But  the  quar- 
ter section  of  land  thus  divided  overruns  ^he  congressional 
complement  of  one  hundred  and  sixty  acres,  thus  leaving  a 
strip  of  land  containing  some  four  acres,  more  or  less,  lying 
between  the  tracts  conveyed  as  above  to  the  present  con- 
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tending  parties.  During  twenty  or  more  years  next  pre- 
ceding the  commencement  of  this  suit,  a  fence — by  whom 
built,  it  does  not  appear— called  "  the  old  fence,"  stood 
apon  or  near  the  east  line  of  the  one  hundred  and  four 
acres,  claimed  by  the  appellee,  thus  leaving  the  strip  of  land 
lying  between  the  two  tracts  within  the  same  enclosure 
that  included  the  fifty-five  acres  claimed  by  the  appellant. 
It  does  not  appear  that  either  party  ever  claimed  or  recog- 
nized the  "  old  fence  "  as  the  line  between  them.  The  appel- 
lant and  his  vendors  seem  to  have  cultivated  this  strip,  or  at 
least  occupied  it  within  their  enclosure,  for  more  than  twenty 
years  continuously  before  this  suit  was  brought.    It  does 

• 

not  appear,  during  these  twenty  years,  that  either  party,  or 
their  vendors,  claimed  title  to  the  strip  of  land  in  controversy, 
adversely  to  the  other,  except  by  such  occupancy  of  the 
appellant  and  his  vendors;  and,  upon  this  occupancy  during 
more  than  twenty  years  next  preceding  the  commence- 
ment of  this  suit,  the  appellant  grounds  his  right  to  re- 
cover the  strip  of  land  in  controversy. 

The  immediate  vendor  of  the  appellant  was  Frederick 
Mull,  Senior,  his  father,  who,  through  his  vendors,  derived 
title  from  the  year  1847,  each  successive  conveyance  de- 
scribing the  land  as  fifty-five  acres  off  of  the  east  side  of 
the  quarter  of  a  section.  The  date  of  the  appellant's  title 
from  his  father  is  the  29th  day  of  September,  1873.  This 
suit  was  commenced  on  the  10th  day  of  May,  1875.  In 
June,  1873,  while  Frederick  Mull,  Senior,  was  the  ownerand 
in  possession  of  the  land  claimed  by  the  appellant,  the 
senior  Mull,  after  giving  the  requisite  notice  to  the  appel- 
lee, caused  the  county  surveyor  to  establish,  relocate  and 
perpetuate  the  north-west  and  south-west  corners  of  the 
fifty-five  acres,  then  owned  and  claimed  by  him.  At  this 
survey,  which  seems  to  have  been  conducted  according 
to  section  3, 1  R.  S.  1876,  p.  864,  authorizing  the  establish- 
ment of  land  corners.  Mull,  Senior,  and  Mull,  Junior,  were 
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both  present,  assisting  in  the  survey.  The  appellee  was 
not  present.  Mull,  Senior,  procured  the  corner-stoneB, 
aided  in  putting  them  in  position,  and  expressed  himself 
satisfied  with  the  survey,  and  the  quantity  of  land  which 
it  gave  'him.  After  this  survey  was  made,  and  the  cor- 
ners were  thus  established,  and  before  this  suit  wafi  com- 
menced, the  appellee  moved  the  *'  old  fence  "  to  or  near 
to  the  line  established  by  the  survey,  which  is  now  called 
the  "  new  fence,"  no  part  of  which  sets  upon  the  fifty-five- 
acre  tract. 

Upon  this  state  of  facts  the  court  found  for  the  appellee, 
and  we  think  properly.  It  seems  to  us  that  Mull,  Senior, 
was  estopped  by  the  survey  which  he  had  procured  to  be 
made  and  agreed  to,  from  asserting  any  claim  to  land  west 
of  the  line  thus  established,  and  Mull,  Junior,  claiming  nn- 
der  Mull,  Senior,  is  bound  by  the  same  survey,  at  which 
he  was  present,  and  had  full  notice  when  it  was  made.  He 
holds  by  his  deed  all  that  his  vendor  could  convey,  and  is 
in  possession  of  all  he  bought.  We  do  not  see  any  thing 
of  which  he  has  a  right  to  complain.  The  question  is  not 
whether  the  appellee  takes  any  thing  by  the  estoppel  of 
Mull,  Senior,  nor  whether  he  owns  the  strip  of  land  in 
controversy,  but  it  is  whether  the  appellant  owns  the 
strip  in  controversy,  and  is  entitled  to  its  possession.  Unless 
he  has  shown  some  title  to  it,  and  is  entitled  to  its  posses- 
sion, he  can  not  recover,  even  though  the  appellstrt  has  no 
title  to  it,  and  is  not  entitled  to  its  possession,  as  against 
the  outstanding  title  in  some  third  person. 

At  the  trial,  the  appellant  offered  the  deed  to  the  appel- 
lee from  his  vendore,  as  evidence,  to  show  what  portion  of 
the  quarter  section  was  owned  by  the  appellee.  The  court 
sustained  an  objection  to  its  competency.  Of  this  ruling  the 
appellant  complains;  but  we  see  no  error  in  it.  The  deed 
did  not,  in  any  degree,  tend  to  support  the  title  of  the  ap- 
pellant, nor  contradict  the  evidence  of  the  appellee. 


MAY  TERM,  1879.  99 


Freeman  et  aL  v.  Matlock. 


The  appellant  also  complains  of  the  admissions  of  Mull, 
Senior,  made  at  the  time  of  the  survey,  which  he  procured 
to  be  made.  There  is  no  error  in  this  ruling.  At  the 
time  the  admissions  were  made,  Mull,  Senior,  was  the  owner 
and  in  possession  of  the  land  which  he  conveyed  to  the 
appellant ;  the  appellant  is  therefore  bound  by  his  vendor's 
admissions  as  to  the  metes  and  bounds  of  the  land. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


•  mm 


Freeman  et  al.  v.  Matlock. 

Pbomissobt  'SoTZ.—Railroadf  when  <'  Completed" — It  was  stipulated  in  a 
promissory  note,  given  for  common  capital  stock  in  a  certain  railroad,  that 
the  maker,  for  the  purpose  of  aiding  in  the  construction  of  said  railroad,  and 
in  consideration  thereof,  promised  to  pay,  upon  the  arrival  of  the  first 
train  of  cars  on  said  road  at  a  certain  place,  to  the  order  of  the  railroad 
company,  at  a  bank  in  this  State,  a  certain  sum  of  money  ;  and  that  if 
said  road  was  not  completed  by  a  certain  day,  and  the  cars  running  to 
said  place,  said  note  should  be  null  and  void.  In  a  suit  upon  the  note,  by  the 
assignee  of  the  payee  thereof,  the  evidence  showed  that  the  cars  which 
ran  to  the  place  and  on  the  day  mentioned  in  the  note  were  not  run  over 
the  located  and  established  line  of  the  road,  but  over  a  temporary  track 
laid  down  for  the  purpose,  and  that  it  was  four  months  after  that  day  be- 
fore the  cars  were  running  to  said  place  on  said  road. 

Held,  that  it  was  not  necessary  that  the  road  should  be  perfect  and  finished 
in  every  particular,  and  its  track  well  ballasted ;  but  it  should  have  been 
so  far  completed  on  its  located  and  established  line,  that  the  cars  might 
have  been  and  were  run,  as  stipulated  in  the  note,  and  with  reasonable 
regularity  thereafter. 

Held,  also,  that  the  road  was  not  completed,  within  the  meaning  of  the  note, 
and  that  it  was  therefore  void. 

From  the  Rush  Circuit  Court. 

Q.  B.  Sleeth,  J.  W.  Study  and  G.  C.  Clark^  for  appel- 
lants. 

L.  Sexton^  C.  Cambern  and  F.  J.  JSally  for  appellee. 


/ 
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HowK,  J. — This  was  a  suit  by  the  appellants,  against  the 
appellee,  on  a  promissory  note,  of  which  the  following  is  a 

copy: 

"  CoNNBRSViLLB,  Ind.,  March  29th,  1865. 

"  For  the  purpose  of  providing  means  to  aid  in  the  con- 
struction of  the  Junction  Railroad,  and  in  consideration 
thereof,  I  promise  to  pay,  on  the  arrival  of  the  first  train  of 
cars  on  said  road  at  Rushville,  Rush  county,  Ind.,  to  the 
order  of  said  Junction  Railroad  Company,  at  the  bank  of 
the  State  of  Indiana,  branch  at  Rushville,  the  sum  of  three 
hundred  dollars,  without  relief  from  valuation  or  appraise- 
ment laws.  Ksaid  rOad  is  not  completed  by  the  twenty- 
fifth  day  of  December,  1866,  and  the  cars  running  to  Rush- 
ville, this  note  is  null  and  void.  This  note  is  for  common 
capital  stock. 

"  $200.00.  (Signed)  Thomas  Matlock." 

In  their  complaint,  after  setting  out  a  copy  of  said  note, 
the  appellants  alleged,  in  substance,  that  the  said  railroad 
company  sold,  transferred  and  assigned  said  note  to  them, 
and  they  were  the  owners  thereof;  that  said  railroad  was 
completed  and  the  first  train  of  cars  arrived  on  said  road 
at  Rushville,  Indiana,  on  the  25th  day  of  December,  1866; 
that  on  the  18th  day  of  January,  1867,  the  said  Junction 
Railroad  Company,  by  its  officers,  issued  to  the  appellee  a 
certificate  of  stock,  a  copy  of  which  was  filed  with  the 
complaint,  showing  that  he  was  the  owner  of  six  shares  of 
the  capital  stock  of  said  company,  and  placed  the  same  on 
tile  at  the  aforesaid  bank  for  the  appellee's  use  ;  that  the 
appellee  had  failed  and  refused  to  receive  and  accept  said 
stock,  or  pay  the  consideration  therefor,  or  in  any  way 
comply  with  the  terms  of  his  said  contract;  and  that  the 
said  sum  of  three  hundred  dollars  and  the  interest  accrued 
thereon  were  due  and  owing  to  the  appellants  from  the  ap- 
pellee.   Wherefore,  etc. 

There  was  a  second  paragraph   of  complaint,  but  it  did 
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not  difier  substantially,  in  its  averments,  from  the  first  par- 
agraph ;  except  that  it  was  alleged  in  said  second. para- 
graph, that  the  appellants'  assignor  was  ready  and  willing, 
on  and  after  the  25th  day  of  December,  1865,  to  issue  and 
deliver  to  the  appellee  a  certificate  for  the  proper  amount 
of  its  capital  stock,  and  that  the  appellants  had.  tendered 
the  certificate  of  stock  to  the  appellee  and  demanded  pay- 
ment of  the  note,  but  he  had  refused  either  to  accept  the 
certificate  or  pay  the  note. 

The  appellee  answered  the  complaint,  admitting  the  ex- 
ecution of  the  note  in  si(it,  but  denying  all  the  other  alle- 
gations in  each  paragraph  of  the  complaint. 

The  cause  was  tried  by  the  court,  and  a  finding  was 
made  for  the  appellee,  the  defendant  below ;  and  the 
appellants'  motion  for  a  new  trial  having  been  overruled, 
and  their  exception  entered  to  this  ruling,  the  court  ren- 
dered judgment  on  its  finding,  for  the  appellee. 

The  only  error  assigned  by  the  appellants,  in  this  court, 
is  the  decision  of  the  circuit  court  in  overruling  their  mo- 
tion for  a  new  trial. 

From  the  copy  of  the  note  in  suit,  set  out  in  this 
opinion,  it  will  be  seen  that  the  appellee  stipulated  therein, 
that  his  note  should  be  "  null  and  void,"  if  the  road  of 
the  Junction  Railroad  Company  were  not  completed  by 
the  25th  day  of  December,  1866,  and  the  cars  running  to 
Rushville.  To  render  the  appellee's  note  a  valid  and 
binding  contract,  it  was  necessary,  we  think,  that  the 
appellants'  assignor,  the  railroad  company,  should  have 
completed  its  road  to  liushville,  and  that  the  cars  should 
le  running  to  that  point  on  its  road,  by  the  25th  day  of 
December,  1866.  The  question  tried  in  this  case,  in  the 
court  below,  was  whether  the  appellants'  assignor  had 
completed  its  road,  and  the  cars  were  running  thereon  to 
Rushville,  by  the  day  specified  and  limited  in  said  note. 
This  was  purely  a  question  of  fact,  as  it  seems  to  us.    Of 
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course,  the  Btipulation  in  the  note,  as  to  the  completion  of 
the  road  and  the  running  of  the  cars,  ought  to  have  re- 
ceived, and  we  think  it  did  receive,  a  reasonable  construc- 
tion. It  was  not  necessary  that  the  road  should  be  perfect 
and  finished  in  every  particular,  and  its  track  well  ballasted, 
in  order  to  avoid  the  stipulation  in  the  note  in  regard  to  the 
effect  of  the  non-completion  of  the  road.  But  it  seems 
to  us  that  the  road  should  have  been  so  far  completed 
on  its  located  and  established  line,  that  the  cars  might 
have  been,  and  were  run  to  Rushville  on  that  line,  on  the 
day  specified  in  the  note  in  suit,  and  with  reasonable  reg- 
ularity thereafter.  The  evidence  tended  to  show,  that  the 
cars  which  ran  to  Rushville  on  the  25th  day  of  December, 
1866,  were  not  run  over  the  located  and  established  line  of 
the  road,  but  over  a  temporary  track  laid  down  for  the 
purpose,  and  that  it  was  fully  four  months  after  that  day 
before  the  cars  were  running  to  Rushville,  on  said  road. 
The  court  was  fully  justified,  in  our  opinion,  in  finding 
from  the  evidence,  that  the  road  was  not  completed,  and 
that  the  cars  were  not  running  thereon  to  Rushville,  by  the 
25th  day  of  December,  1866,  and  that  the  note  in  suit  was 
therefore,  by  its  terms,  "  null  and  void.'* 

We  can  not  disturb  the  finding  of  the  court  on  the 
evidence. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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OF  THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1879,  IN  THE 
SIXTY-FOURTH  YEAR  OF  THE  STATE. 


HoLLiDAY  V.  Henderson,  Auditor  of  State. 

]iiNDATK.~Pu6^u;a^ton,  6y  Auditor  of  State,  in  Newspapers,  of  Statements  of 
Foreign  Insurance  Companies. — His  Selection  Final. — The  auditor  of  state 
nuiy  be  compcned,  by  mandate,  to  proceed  to  exercise  the  authority  con- 
ferred upon  him  by  that  clause  of  section  1  of  the  amendatory  act  of  March 
8d,  1877,  Acts  1877,  Reg.  Sess.,  p.  65,  directing  him  to  cause  the  publica- 
tion, "  in  the  two  leading  daily  newspapers  of  the  State  having  the  largest 
general  circulation  therein,*'  of  the  semi-annual  statements  of  foreign 
insurance  companies  doing  business  in  this  State.  But  his  selection  of 
sach  newspapers  is  final,  and  he  can  not  be  compelled  to  select  any  par- 
ticular newspaper  in  which  to  make  such  publication. 

From  the  Marion  Circuit  Court. 

J.  E.  McDonald,  J.  M.  Butler,  F.  B.  McDonald^  G.  C. 
Butler,  A.  G.  Porter,  W.  P.  Fishback,  G.  T.  Porter  aud  R. 
H.  Gddsborough,  for  appellant. 

F.  M.  Trissal,  W.  M.  McCarty,  J.  A.  Finch  and  F.  M. 
Finch,  for  appellee. 
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BiDDLE,  J. — Affidavit  and  motion,  by  appellant,  for  a 
writ  of  mandate  against  the  appellee  as  Auditor  of  State. 

The  substantial  facts  stated  in  the  affidavit  of  the  appel- 
lant are  as  follows : 

That  he  is  a  citizen  of  the  State,  and  is,  and  was  at  the 
time  of  the  passage  of  the  act  hereinafter  named,  the  pro- 
prietor and  publisher  of  "  The  Indianapolis  News,"  a  lead- 
ing daily  newspaper,  published.in  the  city  of  Indianapolis, 
having  a  general  circulation  in  the  State,  and-  which  he 
believes  was,  at  the  time  of  the  passage  of  said  act,  and  has 
since  continuously  been,  one  of  the  leading  daily  news- 
papers of  the  State,  having  the  largest  general  circulation 
therein  ;  that  on  the  3d  day  of  March,  1877,  the  General 
Assembly  of  the  State  of  Indiana  passed  an  amendatory 
act  regulating  foreign  insurance  companies  doing  business 
in  this  State,  providing,  amongst  other  things,  that  it  shall 
be  incumbent  on  every  insurance  company  incorporated  by 
any  other  State  than  the  State  of  Indiana,  to  furnish  semi- 
annual statements,  as  therein  provided,  to  the  Auditor  of 
State,  on  the  first  day  of  January  and  July  of  each  year, 
and  that  said  auditor  shall  cause  a  copy  of  such  semi-annual 
statements  "to  be  published  in  the  two  leading  daily  news- 
papers of  the  State  having  the  largest  general  circulation 
therein :  Provided^  That  not  more  than  one  dollar  per 
square  shall  be  paid  for  each  one  of  said  publications,  the 
expense  thereof  to  be  paid  by  the  company  :  And  provided^ 
That  the  provisions  of  this  section  shall  not  be  construed  to 
extend,  to  include  or  embrace  horse  insurance  and  detective 
companies  insuring  against  thieves ;"  that  at  the  time  of  the 
passage  of  said  act,  and  ever  since,  he  has  had  all  the 
presses,  types,  materials,  equipments  and  capital  necessary 
to  enable  him  to  publish  in  said  "  Indianapolis  News,"  in 
proper  manner  and  style,  the  statements  required  by  said 
act  as  aforesaid,  and  has  been  ready  and  willing  to  receive 
in  full  for  publishing  the  same,  less  than  one  dollar,  to  wit, 
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seventy-five  cents  per  square,  or  even  a  less  sum ;  that 
about  the  25th  day  of  June»  1877,  he  served  a  notice  in 
writing  upon  said  auditor,  notifying  him  of  the  substance 
of  the  above  facts,  claiming  the  right,  under  the  provisions 
of  said  act  to  have  published  in  said  '^  Indianapolis  News '' 
the  statements  aforesaid,  and  demanded  that  the  auditor 
should  cause  said  statements  to  be  published  in  said  news-  . 
paper,  and  offered  to  have  his  claim  to  such  right  submit- 
ted to  any  investigation,  trial  or  tests  that  said  auditor 
might  suggest,  to  verify  the  same,  all  of  which  the  said 
auditor  refused  to  do,  and  declared  his  intention  to 
have  said  statements  published  in  the  '^  Indianapolis 
Journal"  and  the  "Indianapolis  Sentinel,"  two  daily 
newspapers  published  in  Indianapolis;  that  said  Hen- 
derson, before  and  at  that  time,  was,  and  has  ever 
since  been,  owner  and  holder  of  capital  to  a  large  amount 
in  said  "Indianapolis  Sentinel  Company,"  and  was  a  mem- 
ber of  the  board  of  directors  of  said  company,  and  an  offi- 
cer thereof  and  interested  in  the  profits  and  responsible 
for  the  losses  thereof;  and  he  alleges  that  during  none  of 
said  period  has  the  "Indianapolis  Sentinel"  been  one  of 
the  two  leading  daily  newspapers  of  this  State,  having  the 
largest  general  circulation  therein ;  that  said  Henderson, 
knowing  this  to  be  the  truth,  and  that  the  "Indianapolis 
News"  is  one  of  the  two  leading  daily  newspapers  in  the  State 
having  the  largest  circulation  therein,  has  deliberately  and 
wilfully,  for  his  own  private  profit  and  advantage,  as  a 
stockholder  and  officer  of  said  "Indianapolis  Sentinel  Com- 
pany," caused  many  of  such  semi-annual  statements  to  be 
published  in  the  "Indianapolis  Sentinel,"  and  has  declared 
his  purpose  to  cause  all  such  further  statements  to  be  pub- 
lished, during  his  term  of  office,  therein  ;  and  has  allowed 
such  statements  as  have  been  published  in  the  "Sentinel"  to 
be  stretched  out  in  the  printing  thereof  so  as  to  cause  the 
expense  of  publishing  the  same  to  be  at  least  one-half  more 
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than  it  would  have  been  if  printed  in  the  customary  and 
proper  form ;  that  he  is  informed  that  said  Henderson 
claims  the  discretionary  power  to  decide  as  he  pleases 
— notwithstanding  his  interest  in  the  "Sentinel  Company" 
— which  are  the  "two  leading  daily  newspapers  in  the 
State  having  the  largest  general  circulation  therein,"  and 
that  the  exercise  of  such  discretion  can  not  be  reviewed  by 
a  court ;  and  that  he  has  undertaken  to  decide  that  no 
newspaper  can  be  entitled  to  publish  said  statements 
which  does  not  circulate  in  every  county  in  the  State,  and 
that  "it  must  be  in  fact  or  profession  an  organ  of  one  or  the 
other  of  the  two  chief  political  parties  of  the  State  ;"  all  of 
which  is  stated  and  sworn  to  on  the  information  and  belief 
of  the  appellant  as  affiant. 

Prayer  for  a  writ  of  mandate  in  the  alternative,  and  for 
relief  against  the  said  auditor  of  state  as  follows  : 

First,  That  he  shall  cause  the  said  statements  to  be 
published  in  the  "Indianapolis  News  ;"  . 

Second.  That  he  shall  not  cause  the  same  to  be  publish- 
ed in  two  newspapers  other  than  the  said  "Indianapolis 
News." 

The  defendant  demurred  to  the  complaint  for  causes : 

First.  The  plaintifi*  has  not  legal  capacity  to  maintain 
this  action ; 

Second.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ; 

Third.  Two  causes  of  action  are  improperly  joined  in 
the  complaint ; 

Fourth.     There  is  a  defect  of  parties  defendants. 

The  demurrer  was  overruled  and  exceptions  reserved. 

An  answer  and  reply  were  filed,  which  we  do  not  set 
out,  as  we  think  they  present  no  difterent  question  from 
that  raised  by  demurrer  to  the  complaint. 

On  motion  of  the  defendant,  the  alternate  writ  and  the 
proceedings    were    dismissed,    and    judgment    rendered 
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against  the  plaintiff,  that  he  take  nothing  by  his  suit  and 
pay  the  costs.    Appeal. 

Assignments  of  error  are  made  in  this  court  by  the 
appellant,  and  also  cross  assignments  of  error  by  the  ap- 
pellee, presenting  the  several  questions  reserved  in  the 
record;  but  we  think  the  merits  of  the  case  are  presented 
by  the  demurrer  to  the  complaint.  If  the  complaint  is 
sofficient,  the  judgment  is  wrong ;  if  the  complaint  is  in- 
sufficient, the  judgment  is  right. 

The  following  principles,  governing  writs  of  mandate, 
may  be  held  as  settled : 

1.  A  suit  of  mandate  will  lie  to  compel  the  perform- 
ance of  an  act  which  the  law  specially  enjoins. 

2.  The  act  so  enjoined  by  law  must  be  ministerial  or 
executive,  or  the  writ  will  not  lie. 

3.  It  will  not  lie  to  compel  the  performance  of  a  judi- 
cial or  discretionary  act. 

4.  Where  it  is  discretionary  to  do  or  not  to  do  the 
act  sought  to  be  compelled,  the  writ  will  not  lie. 

5.  Where  the  act  is  specially  enjoined  by  law,  but  the 
manner  of  performing  it  is  discretionary,  or  involves  judi- 
cial action,  the  writ  will  lie  to  compel  the  performance  of 
the  act,  but  will  not  lie  to  compel  the  performance  of  the 
act  in  any  particular  manner. 

6.  The  writ  will  not  lie  in  any  case  where  the 
party  who  seeks  it  has  any  other  adequate  legal  remedy. 

We  will  examine  the  case  before  us,  according  to  the 
above  settled  principles. 

1.  Do  the  facts  averred  in  the  complaint  constitute  a 
caose  of  action  ? 

The  Legislature  of  the  State  of  New  York,  April  24th, 
1863,  passed  an  act  containing  the  following  provision  : 

"  No  portion  of  the  sums  which  shall  hereafter  be  raised  ' 
by  tax  or  assessment  in  the  city  and  county  of  New  York 
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shall  be  paid  for  advertising,  except  the  same  shall  have 
been  iucurred  for  advertisements  in  the  newspapers  au- 
thorized by  the  mayor  and  comptroller  of  said  city,  who 
shall  designate  four  papers  having  the  largest  daily  circu- 
lation, and  any  six  othera  in  their  discretion,  not  to  exceed 
ten  in  all." 

This  section  is  the  same,  in  principle,  as  the  act  under 
which  the  appellant  sues,  requiring  the  publication  of  the 
semi-annual  statements  of  foreign  insurance  companies, 
the  effective  portion  of  which  is  in  the  following  w^ords  : 

"And  the  auditor  shall  cause  a  copj'^  of  such  semi-annual 
statement  to  be  published  in  the  two  leading  daily  newspa- 
pers of  the  State  having  the  largest  general  circulation 
therein."    Acts  1877,  Reg.  Sess.,  p.  67. 

The  case  of  the  People  v.  Brennan,  89  Barb.  651,  was 
an  appeal  from  an  order  made  at  special  term,  directing  a 
peremptory  mandamus  to  issue,  commanding  the  respon- 
dent to  unite  with  the  relator  in  designating  four  newspa- 
pers having  the  largest  daily  circulation,  namely,  "  The 
New  York  Herald,"  «  The  New  York  Shu,"  "  The  New 
York  Tribune,"  and  "  The  New  York  Times,"  in  pursu- 
ance of  the  section  of  the  statute  above  cited. 

In  reviewing  the  case,  the  Supreme  Court  said :  "  The 
words  of  the  act  are, '  four  papers  having  the  largest  daily 
circulation.'  We  have  no  right  to  add  to  those  the  w^ords 
*  in  the  city  of  New  York.'  *  *  ♦  g^^  ^g  ^^j^^  deter- 
mination of  the  question  of  fact  which  four  papers  have 
the  largest  daily  circulation,  involves  the  consideration  of 
evidence,  and  an  adjudication  upon  such  evidence,  by  the 
mayor  and  comptroller,  we  do  not  see  upon  what  principle 
a  mandamus  can  issue  commanding  the  comptroller  to 
unite  with  the  mayor  in  designating  four  certain  papers, 
naming  them  in  the  mandamus.  This  court  could,  by  man- 
damus, compel  the  mayor  and  comptroller  to  meet  and  act 
in  the  matter ;  but  we  do  not  think  that  we  could  compel 
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them  to  act  in  a  particular  manner ;  that  is,  to  unite  in 
designating  four  certain  papers  named  by  the  court." 
The  order  was  directed  by  the  Supreme  Coftrt  to  be  modi- 
lied  accordingly. 

This  case  seems  to  us  to  be  at  one  with  the  case  be- 
fore us. 

This  court  has  held  that  a  mandate  will  not  lie  to  com- 
pel the  common  council  of  a  city  to  cause  a  street  im- 
provement to  be  made  and  paid  for  out  of  the  general 
funds  in  the  city  treasury,  against  their  judgment  as  to  its 
expediency.  7%c  Mayor  and  Common  Council  of  Michigan 
City  V.  RobertSy  84  Ind.  471.  Also,  that  a  mandate  is  never 
issued  to  control  the  exercise  of  judicial  power  or  discre- 
tion in  an  inferior  tribunal ;  its  appropriate  office  is  to  set 
the  subordinate  tribunal  in  motion,  to  command  it  to  pro- 
ceed and  give  judgment,  but  not  to  direct  it  what  judg- 
ment to  give.  The  State  v.  The  Board  of  Commissioners  of 
Tippecanoe  County,  45  Ind.  501.  Official  discretion  can  not 
be  controlled  by  mandate.  Burnet  v.  The  Trustees  of  the 
Wabash  and  Erie  Canal,  50  Ind.  251.  A  mandate  will  not 
lie  to  compel  a  board  of  county  commissioners  to  refund  a 
tax  alleged  to  have  been  illegally  collected.  Such  an  act 
is  a  judicial  and  not  a  ministerial  act.  The  State  v.  The 
Board  of  Commissioners  of  Miami  County,  63  Ind.  497. 

The  following  authorities  will  also  support  the  views  ex- 
pressed in  this  opinion  :  Ex  parte  Bassett,  2  Cow.  458  ; 
The  Judges  of  the  Oneida  Common  Pleas  v.  The  People,  18 
Wend.  79 ;  State  of  Kansas  v.  Robinson,  1  Kan.  188 ;  &y- 
mowr  V.  Ely,  37  Conn.  103 ;  Swan  v.  Gray,  44  Miss.  393 ; 
Ikcaiwr  v.  Paulding,  14  Pet.  497 ;  Huff  v.  Kimball,  39 
Ind,  411 ;  Kislp-  v.  Cameron,  39  Ind.  488 ;  The  Indianapolis, 
Peru  and  Chicago   R.  W.  Company  v.  Beam,  63   Ind.  490. 

The  appellant  does  not  seek  to  compel  the  auditor  to 
act,  under  the  law,  according  to  his  discretion  and  judg- 
ment—this as  a  citizen,  not  as  such  publisher,  he  could  do, 
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if  the  auditor  had  refused  to  act ;  but  he  seeks  to  com pfel 
him  to  act  in  a  particular  manner,  namely,  to  cause  the 
statements  to  Ije  published  in  the  "Indianapolis  News." 
This  he  can  not  do,  because  the  act  requires  the  exercise  of 
discretion  and  judgment,  which  is  entrusted  by  the  law  to 
the  auditor.  In  short,  a  mandate  will  lie  to  compel  the 
auditor  to  act,  under  the  law,  according  to  his  discretion 
and  judgment,  but  it  will  not  lie  to  compel  him  to  exercise 
his  discretion  and  judgment  in  a  particular  manner. 

According  to  these  views,  the  facts  stated  in  the  com- 
plaint do  not  constitute  a  cause  of  action.  Having  come 
to  this  conclusion  upon  the  cross  error,  it  becomes  unnec- 
essary to  examine  any  other  question  in  the  case.  The 
court  did  not  err  in  dismissing  the  case. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


EaGLG  v.  Ross  KT  AL. 

JuBGMBNT. — Assignment  of y  on  Jtiniice's  Docket. — AUesiaiion  after  •Death  of 
Judgment  Plaintiff. — After  the  denth  of  the  plaintiff  in  a  Judgment  ren- 
dered by  a  justice  of  the  peace,  the  justice  has  no  power  to  attest  an  as- 
signment of  such  judgment,  made  by  the  judgment  plaintiff,  but  not 
attested,  in  his  lifetime. 

BAK.K.—Riffhta  of  Assignee  only  Equitable. — An  assignee,  under  such  cii^ 
cumstances,  takes  only  an  equitable  title  to  the  judgment. 

Samb. — Note  Sued  by  Owner  in  Name  of  Another. — Evidence, — Attorney. — 
An  assignee,  claiming  by  delivery  merely,  of  a  promissory  note,  obtained 
judgment  thereon,  before  a  justice  of  the  peace,  in  the  name,  but  without 
the  knowledge,  of  one  to  whom,  by  the  endorsements  on  the  back  of  the 
note,  it  appeared  to  belong,  such  assignee  appearing  as  the  attorney  of 
record.  Such  judgment  having  been  subsequently  assigned  by  the  Judg- 
ment plaintiff,  without  the  attestation  of  the  justice,  to  a  third  person,  and 
such  assignment  having  been  attested  by  the  justice,  over  the  protest  of 
such  attorney,  after  the  death  of  the  Judgment  plaintiff,  the  assignee  of 
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the  judgment  sned  such  attorney  for  the  proceeds  of  such  judgment,  which 
the  defendant  had  received  from  the  justice,  and  receipted  for  both  ns 
attorney  and  in  his  own  right  as  owner. 
Held,  there  being  some  evidence  that  the  plaintiff  had  purchased  the  judg- 
ment with  notice  of  the  defendant's  rights,  that  evidence  was  competent 
for  the  defendant,  to  establish  his  ownership  of  the  note  when  it  was  sued  on. 

From  the  "W  abash  Circuit  Court. 

A.  Taylor  and  F.  M.  Eagle^  for  appellant. 
W.  (5L  Sayre,  for  appellees. 

NiBLACK,  J. — The  leading  facts  of  this  case  may  be 
briefly  stated  as  follows: 

On  the  20th  day  of  February,  A.  D.  1873,  James  Day- 
wait  and  Levi  P.  DoUison  executed  their  promissory  note 
to  one  Arthur  Brubaker,  for  the  sura  of  sixty  dollars,  with 
ten  percent,  intesast  after  maturity,  payable  nine  months 
after  date.  On  the  11th  day  of  April,  1874,  this  note  came 
into  the  hands  of  the  appellant,  Francis  M.  Eagle,  who,  on 
the  8th  day  of  August,  1874,  left  it  with  one  John  Tudor, 
a  justice  of  the  peace,  to  have  suit  instituted  upon  it.  At 
that  time  the  note  had  the  following  endorsements  upon  it: 
"Rec'd  on  this  note  $20.00,  February  14th,  1874." 
"Pay  to  John  H.  Baker,  Arthur  Brubaker." 
The  name  "J.  H.  Baker"  had  been  written  across  the 
back  of  the  note  just  below  that  of  Brubaker,  but  pen 
marks  had  been  drawn  across  this  name,  as  if  to  cancel  it. 
Eagle,  who  was  a  practising  attorney,  and  appeared  as 
snch  for  the  plaintiff,  directed  the  justice  to  issue  the  sum- 
mons and  take  judgment  in  the  name  of  John  H.  Baker  as 
plaintiff,  and  on  the  11th  day  of  August,  1874,  judg- 
ment was  rendered  by  the  justice  against  Day  wait  and 
Dollison,  in  favor  of  John  H.  Baker,  for  the  balance  due 
upon  the  note.  Sometime  in  January,  1875,  after  the 
time  for  the  stay  of  execution  had  expired,  Tudor,  the  jus- 
tice, told  John  H.  Baker,  a  resident  of  his  vicinity,  and 
the  person  whom  he  supposed  to  be  the  assignee,  as  above 
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stated,  of  the  note  sued  on,  that  there  was  a  judgment  in 
his,  Baker's,  name,  on  his,  the  justice's,  docket.  Baker 
seemed  surprised  and  afterward  went  and  saw  the  judg- 
ment. On  the  23d  day  of  January,  1875,  which  was  per- 
haps two  or  three  days  after  he  had  thus  seen  the  judg- 
ment, Baker  returned  to  the  justice's  office,  in  company 
with  Thomas  Mote,  one  of  the  appellees,  and  by  a  writing 
on  the  face  of  it  executed  an  assignment  of  the  judgment, 
as  follows : 

"  For  value  received  I  assign  the  within  judgment  to 
Ross  and  Mote.  J.  H.  Baker." 

Up  to  the  time  of  this  assignment  no  one  had,  within 
the  knowledge  of  the  justice,  exercised  any  control  over 
the  judgment,  except  Eagle.  After  the  assignment  he 
still  insisted  upon  his  right  to  control  the  judgment,  upon 
the  ground  that  he  was  the.  real  owner  of  it.  On  the  18th 
day  of  March,  1875,  Edward  S.  Ross,  the  other  appellee, 
came  into  the  justice's  office.  Eagle  being  also  at  the  time 
in  the  office,  and  told  Eagle  that  Baker  was  dead,  remind- 
ing the  justice  at  the  same  time,  that  he,  the  justice,  had 
never  attested  the  assignment  above  set  out,  and  request- 
ing him  to  attest  the  assignment  then.  Eagle  protested 
against  this  request,  but  the  justice  nevertheless  wrote 
the  words  "  Attest :  John  Tudor,  J.  P.,"  under  the  assign- 
ment, Baker  being  at  the  time  dead,  and  never  having 
requested  the  justice  to  attest  such  assignment.  On  the 
24th  day  of  March,  1875,  the  judgment  having  in  the 
meantime  been  paid  in  full  to  the  justice.  Eagle  received 
of  the  justice  the  amount  collected  upon  the  judgment, 
and  endorsed  upon  the  docket  entry  of  the  judgment  as 
follows :  "  Rec'd  satisfaction  of  this  judgment  in  full. 
John  H.  Baker,  by  Francis  M.  Eagle,  liis  attorney,  and 
who  IS  the  real  owner  of  this  judgment.  Francis  M, 
Eagle." 

This  action  was  commenced  before  a  justice  of  the  peace, 
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by  the  appellees,  Ross  and  Mote,  against  the  appellant, 
Eagle,  to  recover  the  proceeds  of  the  judgment  thus  re- 
ceived by  Eagle. 

The  complaint,  was  in  three  paragraphs.  The  first 
was  for  money  had  and  received.  The  second  for 
money  collected  by  the  appellant,  as  attorney  for  the  ap- 
pellees, upon  the  judgment.  The  third  for  money  col- 
lected upon  the  judgment  by  the  appellant,  as  attorney  for 
John  H.  Baker,  the  appellees  claiming  to  be  the  assignees 
of  the  judgment,  and  thus  entitled  to  the  money. 

There  waa  a  judgment  for  the  appellees,  before  the  jus- 
tice. 

Upon  an  appeal  to  the  circuit  court,  the  cause  was  tried 
by  a  jury,  resulting  in  a  verdict  for  the  appellees,  and  a 
judgment  against  the  appellant  upon  the  verdict. 

Several  questions  arising  upon  the*  trial  were  reserved 
by  proper  exceptions,  supplemented  by  a  motion  for  a  new 
trial. 

Upon  the  trial,  the  appellant  offered  to  show  by  his  own 
testimony,  corroborated  in  some  respects  by  a  memoran- 
dum on  the  stub  of  a  bank  check,  and  by  a  cancelled  bank 
check,  that  he  had  purchased  the  note  of  Baker,  for  the 
sum  of  thirty  dollars,  on  the  11th  day  of  April,  1874,  and 
had  thus  become  the  owner  of  the  note,  before  the  judg- 
ment was  rendered  upon  it. 

The  appellant  also  offered  to  show  by  the  testimony  of 
Dollison,  above  named,  that,  before  the  judgment  in  ques- 
tion was  rendered,  Baker  told  him,  Dollison,  that  he.  Baker, 
had  assigned  the  note,  upon  which  such  judgment  was 
afterward  rendered,  to  the  appellant. 

The  appellees  objected,  in  both  instances,  to  the  intro- 
duction of  the  testimony  thus  offered  by  the  appellant,  and 
their  objections  were  sustained  by  the  court. 

The  cause  appears  to  have  been  tried  upon  the  theory 
that  the  appellant  was  estopped  from  showing  that,  at  the 
Vol.  LXVIL— 8 
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time  he  took  the  judgment  in  the  name  of  Baker,  such 
judgment  did  not  really  belong  to  Baker. 

The  general  rule  applicable  to  personal  property,  that 
no  one  can  convey  a  better  title  than  he*himsef  has,  is  par- 
ticularly applicable  to  choses  in  action  not  governed  by 
the.  law  merchant;  that  the  assignee,  in  this  class  of 
choses  in  action,  takes  the  chose  subject  to  all  the  equities 
attaching  to  it  in  the  hands  of  the  assignor,  is  now  too 
well  settled  to  admit  of  controversy.  Sims  v.  Wilson^  47 
Ind.  226. 

A  judgment  being,  for  most  purposes,  a  new  debt,  and 
having  been  made  assignable  by  statute,  stands,  as  regards 
what  an  assignee  of  it  takes,  on  the  same  footing  as  an 
ordinary  chose  in  action  not  governed  by  the  law  mer- 
chant. 

The  mere  fact  that  a  promissory  note  purports  to  be 
payable  to  the  holder  of  it  is  primu  facie^  but  not  con- 
clusive, evidence  of  ownership  of  the  note.  Sim3  v.  Wilson^ 
supra. 

The  same  rule,  we  think,  applies  to  judgments,  so  far  as 
they  may  be  classed  as  another  form  of  indebtedness. 
Freeman  on  Judgments,  sec.  418,  and  authorities  there 
cited. 

In  the  case  before  us,  the  attestation  of  the  assignment 
of  the  judgment  by  Baker  to  the  appellees,  not  having 
been  made  as  a  part  of  the  res  gestce  nor  until  after  the  death 
of  Baker,  was  a  nullity.  Bouvier  Law  Diet.,  title  "  At- 
testation ;  "  1  Greenl.  Ev.,  sec.  569a. 

Such  attestation,  to  have  been  valid,  must  have  been 
with,  at  least,  the  assent  of  Baker,  either  express  or  im- 
plied, find  such  assent,  if  it  had  been  given,  could  not  have 
extended  beyond  Baker's  lifetime.  The  appellees  did  not, 
therefore,  acquire  more  than  an  equitable  interest  in  the 
judgment  by  the  assignment,  such  assignment  not  be- 
ing complete  without  attestation.  2  R.  8.  1876,  p.  351, 
sec.  1. 
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Evidence  was  admitted  upon  the  trial,  tending  to  show 
that  Baker  had  told  DoUison  that  he  had  let  Eagle  have 
the  note  upon  which  the  judgment  was  taken,  and  tend- 
ing also  to  show  that  the  appellees,  before  they  took  the 
assignment  of  the  judgment,  had  sufficient  notice  of  the 
appellant's  claim  of  ownership  of  the  judgment,  to  put 
them  fairly  upon  their  inquiry  as  to  who  was  the  real 
owner. 

The  contest  between  the  parties  having  been  as  to 
which  had  the  superior  equity  in  the  judgment  in  dispute, 
we  are  of  the  opinion  that,  under  all  the  circumstances  at- 
tending the  trial,  the  court  erred  in  excluding  the  testi- 
mony ottered  by  the  appellant,  as  above  set  forth. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


SUMANET   ux.  V.  SPRINOATE. 

OovTBACT. — Pleading, — iVctumpfton.— A  contract  declared  upon  in  a  com« 
plaint  is  presumed,  where  the  contrary  is  not  alleged,  to  be  merely  verbal. 

SvPRKMK  CouKT. — Fact  in/brved  from  Special  Finding. -^Coveriure.—Ckm-' 
tract  to  Convey.—  Specific  Performance. — In  determining  the  law  applicable 
to  a  special  finding  of  the  facts  in  a  suit,  the  Supreme  Court  may  infer 
toy  material  fact  which,  though  not  specifically  found,  is  reasonably  de- 
dacible  from  the  facts  found,  and  which  throws  light  upon  the  matter  in 
controversy ;  e,  g^  the  coverture  of  a  party  against  whom  specific  perform- 
ance of  a  contract  is  sought  to  be  enforced. 

Saite. — Estoppel  in  Pais. — A  married  woman  is  not  estopped  by  matter  tn 
pau  from  asserting  her  title  to  real  estate  sought  to  be  recovered  Arom  her. 

Samk. — Statute  of  Frauds, — Practice, — An  objection  that  a  contract  for  the 
conveyance  of  lands,  which  is  sought  to  be  specifically  enforced,  is  void 
by  the  statute  of  frauds,  may  be  presented  for  the  first  time  on  the  ^rial, 
without  pleading  the  statute. 

%kiUL^Paymeni. — Mere  payment  of  the  purchase-money  will  not  take  a 
verbal  contract  for  the  conveyance  of  real  estate  out  of  the  statute  of 
frsudi. 
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8amb. — LmI  D&ed. — PiarHii<m.^-Affreement  to  Maintain, — A  married  woman 
died  intestate,  seized  in  fee  simple  of  certain  real  estate,  and  leaving- a 
widower,  a  son  and  two  daughters,  surviving  her.  The  eldest  daughter, 
in  consideration  of  her  agreement  to  maintain  the  fkther,  received  a  con- 
Veyaiice  fi>dm  her' further,  sister  wnd  brother,  in  which  his  wife  did  not  join, 
for  their  interest  in  the  lands  ;  but,  she  becoming  dissatisfied  with  the  ar- 
rangement, her  brother  and  sister  agreed  to  take  back  their  interest  in  the 
land,  and  to  maintain  the  father  therefor.  Their  deed  to  her  being  lost  and 
unrecorded,  if  was  agreed  that  a  reconveyance  was  unnecessary.  Upon 
agreement  between  the  brother  and  younger  sister,  that  she  should  main- 
tain the  father,' he  and  his -wife  conveyed  his  interest' to  her. 

The  land  being  all  the  time  in  the  possession  of  the  older  sister,  her 
inherited  interest  and  that  conveyed  to  her  by  her  father  were  subsequent- 
ly sold  on  execution  upon  a  judgment  against  her,  to  one  to  whom  she 
and  her  husband  subsequently  quitclaimed  her  interest.  Upon  the  death 
of  the  father,  whom  the  younger  sister  had  supported  as  she  had  agreed 
to,  she  brought  an  action  against  such  purchaser,  for  partition,  seeking  to 
enforce  the  agreement  of  the  older  sister  to  reconvey,  and  on  the  trial  the 
foregoing  facts,  and  also  the  fact  that  all  of  such  parties  had  notice  of  all 
of  such  contracts  and  conveyances,  were  found  specially. 

Held,  that  the  purchaser  was  not  estopped,  and  that  the  plaintiff  can  not 
recover. 

From  the  Montgomery  Circuit  Court. 

P.  S.  Kennedy y  W.  T.  Brush  and  E.  C.  Snyder ,  for  appel- 
lants. 

W.  P.  Britton  and  M.  W.  BruneVy  for  appellee. 

WoRDEN,  J.^— This  was  an  action  by  the  appellants  Mary 
E.  Suman  and  her  husband,  against  the  appellee,  Spria- 
gate,  for  the  partition  of  the  half  of  a  certain  town  or  city 
lot,  the  plaintift*  Mary  E.  Suman  claiming  '  four-ninths 
thereof. 

The  cause  was  tried  by  the  court,  who  made  a  special 
finding  of  the  facts  and  stated  conclusions  of  law  thereoa, 
and  rendered  judgment  for  the  defendant. 

Errors  are  assigned  upon  the  rulings  of  the  court  upon 
demurrers  to  some  of  the  pleadings,  and  upon  the  conclu- 
sions of  law  stated  by  the  court  upon  the  facts,  found ;« hut 
the  questions  arising  upon  the  pleadings  and  upon  't?he 
facts  fouTld  are  much  the  same,  and  the  entire,  substantial 
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merits  of  the  cause  are  involved  in  the  facts  found.  We, 
therefore,  think  it  unnecessary  to  consider  separately  the 
questions  arising  upon  the  pleadings. 

If  the  conclusions  of  the  law  stated  by  the  court  upon 
the  facts  found  are  substantially  correct,  the  merits  of  the 
ease  are  with  the  defendant,  and  the  judgment  below 
should  be  affirmed. 

The  following  are  the  substantial  facts  found  by  the 
court: 

Prior  to  the  year  1861,  Hannah  Hurley  died  intestate, 
seized  in  fee  of  the  east  half  of  lot  number  108  of  the  orig- 
inal plat  of  the  town  (now  city)  of  Craw^fordsville,  in  the 
State  of  Indiana ;  she  left,  surviving  her,  her  husband,  John 
P.  Hurley,  and  three  children,  viz. :  Julia  V.  McCullough, 
George  D,  Hurley  and  Mary  E.  Wilson,  now  Mary  E.  Su- 
mau,the  female  plaintiff.  The  surviving  husband  took 
the  undivided  three-ninths  (^)  of  the  half  lot  mentioned, 
and  each  of  the  children  inherited  the  undivided  two- 
ninths  (J)  of  the  half  lot.  On  December  Slst,  1861,  John 
P.  Hurley,  by  his  warranty  deed,  conveyed  his  undivided 
one-third  of  the  half  lot  to  Julia  V.  McCullough,  and  on 
May  19th,  1865,  the  said  Mary  E.  Wilson  and  George  D. 
Hurley,  by  their  quitclaim  deed,  for  the  consideration  ex- 
pressed therein  of  $500,  but  really  in  consideration  that 
JaliaV.  McCullough  would  keep  and  maintain  their  father, 
John  P.  Hurley,  conveyed  to  said  Julia  V.  McCullough 
their  undivided  interest  in  the  half  lot,  being  four-ninths 
(I)  thereof.  The  said  George  D.  Hurley,  at  the  time  of  his 
conveyance,  had  a  w^ife,  who  did  not  join  in  the  deed.  By 
these  deeds  and  by  inheritance  said  Julia  V.  McCullough 
became  and  was  possessed  in  fee  of  the  entire  half  lot. 
The  deeds  were  duly  recorded. 

In  the  latter  part  of  the  year  1872,  the  said  Julia  V.  Mc- 
Cullough became  dissatisfied  with  the  arrangement  where- 
by she  was  to  take  charge  of,  care  for,  and  support  the  said 
John  F.  Hurley,  and  about  December  25th,  1872,  she  and 
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the  said  George  D.  and  the  said  Mary  E.  met  together  and 
agreed  that  said  George  D.  and  Mary  E.  would  take 
charge  of,  and  support  and  care  for,  the  said  John  F.  Hur- 
ley ;  that  at  this  time  it  was  agreed  that,  in  consideration 
of  the  said  George  D.  and  the  said  Mary  E.  taking  charge 
of  the  said  John  F.,  as  aforesaid,  they,  the  said  George 
D.  and  Mary  E.,  were  to  have  back  from  the  said  Julia  V. 
the  interest  in  said  half  lot  which  they  had  theretofore 
conveyed  to  her,  being  four-ninths  (J)  thereof;  Julia 
agreed  with  them  that  they  might  have  it  back ;  she  then 
told  them  that  their  deed  to  her  was  lost  and  she  could 
not  learn  that  it  had  been  recorded ;  and,  as  the  wife  of 
George  D.  had  not  joined  therein,  she  did  not  think  it  was 
necessary  for  her  to  reconvey  to  them,  and  in  this  tlie  said 
George  D.  and  Mary  E.  acquiesced,  and  no  deed  was  exe- 
cuted by  her  to  them.  At  this  time,  December  25th,  1873, 
in  pursuance  of  the  agreement,  said  John  F.  went  home 
with  the  said  George  D.,  and  remained  with  him  for  a 
time,  the  said  George  D.  supporting  and  caring  for  him ; 
that  on  November  17th,  1874,  the  said  George  D.  and 
Mary  E.  Suman  (late  Mary  E.  Wilson),  entered  into 
an  agreement  whereby  the  said  George  D.  and  wife  con- 
veyed to  Mary  E.  Suman  the  undivided  one-third  of  two- 
thirds  of  said  half  lot,  for  the  consideration  expressed,  that 
said  Mary  E.  Suman  would  keep  and  maintain  the  said 
John  F.  Hurley  during  the  remainder  of  his  natural  life ; 
that  she  did  so  keep  and  maintain  him ;  that  said  Julia 
V.  McCuUough  knew  of  this  last  named  conveyance  before 
and  at  the  time  it  was  made,  and  made  no  claim  to  the  in- 
terest deeded  by  the  said  George  D.  to  the  said  Mary  E.; 
that  said  Mary  E.  knew  that  there  had  been  no  reconvey- 
ance to  the  said  George  D.  of  his  former  interest  by  the 
said  Julia  V.  McCullough  ;  that,  on  the  25th  of  February, 
Samuel  D.  Smith,  sheriff  of  Montgomery  county,  con- 
veyed by  sheriff's  deed,  as  the  property  of  Julia  V.  Mc- 
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Cullough,  sold  on  an  execation  issued  ou  a  valid  judg- 
ment against  her,  the  undivided  one-third,  and  the  undi- 
vided one- third  of  two-thirds,  of  the  half  lot  mentioned,  to 
the  defendant,  William  H.  Springate ;  that  ou  the  same 
day,  February  25th,  1876,  the  said  Julia  V.  McCullough 
and  Bayamus  McCullough  (her  husband  we  suppose) 
released  and  quitclaimed,  by  deed,  to  the  defendant, 
Springate,  their  undivided  interest  in  and  to  the  half 
lot  mentioned;  that,  before  and  at  the  time  of  this 
last  named  conveyance  to  said  Springate,  the  latter 
had  notice  that  the  plaintifi*  Mary  E.  Suman  claim- 
ed the  undivided  four-ninths  (})  of  said  half  lot  by  virtue 
of  the  agreement  aforesaid  between  the  said  Mary  E.  iSu- 
man  (then  Wilson),  George  D.  Hurley  and  Julia  V.  Mc- 
Cullough, whereby  the  said  George  D.  and  Mary  E.  were 
to  take  care  of  and  support  the  said  John  F.  Hurley,  and 
were  to  have  back  the  interest  in  said  real  estate  thereto- 
fore conveyed  by  them  to  the  said  Julia  V.  McCullough ; 
he  also  knew  that  George  D.  and  Mary  E.  did  support  and 
maintain  the  said  John  F.  during  the  remainder  of  his 
natural  life,  until  his  death  in  1874 ;  he  also  knew  of  the 
conveyance  from  George  D.  and  his  wife  to  Mary  E.  Su- 
man. The  defendant,  about  the  time,  but  after  he  took  the 
conveyance  from  Julia  V.  and  Bayamus  McCullough,  pro- 
posed to  Mary  £.  Suman  to  purchase  from  her  her  interest 
in  the  half  lot  in  question,  and,  during  negotiations  looking 
thereto,  he  said  to  her  that  he  would  pay  her  rent  on  her 
interest  in  the  premises ;  that  neither  the  plaintiff  nor  the 
said  George  D.  Hurley  has  ever  had  any  possession  of  the 
premises,  but  the  possession  has  all  the  time,  up  to  the 
purchase  by  Springate,  been  in  said  Julia  V.  McCullough; 
and  that  the  property  is  not  susceptible  of  division. 

The  court  stated  the  following  conclusions  of  law  upon 
the  facts  found : 

'^  That  as  there  was  no  possession  of  the  land  in  contro- 
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verey  by  the  said  Mary  E.,  and  no  agreement  on  the  part 
of  said  Julia  V.  to  convey  any  interest  in  the  land  in  con- 
troversy to  the  said  Mary  E.  or  George  D.,  but  that  it  was 
only  agreed  that  there  was  no  necessity  for  such  conveyance, 
the  said  Mary  E.  has  not  shown  such  a  case  as  would  en- 
title her  to  a  specific  performance  of  the  contract  between 
herself  and  the  said  Julia  V.  McCullough,  and  that,  there- 
fore, she  is  not  entitled  to  such  perforniauce,  as  against  the 
defendant,  William  H.  Springate,  and  that  the  said  Sprin- 
gate,  by  virtue  of  the  sherift*'s  deed  to  him,  and  the  quit- 
claim deed  to  him  of  said  Julia  V.  and  Bayamus  Mc- 
Cullough, is  the  owner  in  fee  of  the  east  half  of  lot  No.  108, 
etc.,  subject  to  the  inchoate  right  therein  of  Frances  Hur- 
ley, wife  of  George  D.  Hurley.  The  court  therefore  finds 
for  the  defendant." 

It  is  not  stated  in  the  special  finding,  that  Julia  V.  Mc- 
Cullough, at  the  time  she  entered  into  the  contract  with 
George  D.  Hurley  and  Mary  E.  Suman,  by  which  the  lat- 
ter persons  were  to  take  care  of  and  provide  for  John  F. 
Hurley,  and  to  have  back  the  interest  in  the  lot  which 
they  had  theretofore  conveyed  to  Julia,  was  a  married  wo- 
man ;  but  there  is  a  strong  inference,  arising  from  the 
facts  found,  that  she  was  such.  She  is  called  Julia  V.  Mc- 
Cullough, in  naming  the  surviving  children  of  Hannah 
Hurley.  From  this  it  is  to  be  inferred  that  she  bore  the 
name  of  McCullough,  at  the  time  of  the  death  of  her  moth- 
er, Hannah  Hurley.  After  the  making  of  the  contract 
above  mentioned,  she  joined  Bayamus  McCullough  in 
making  a  deed  to  the  defendant  for  their  interest  in  the 
half  lot  in  question.  Why  should  Bayamus  have  joined 
in  the  deed,  unless  he  was  her  husband  ?  He  does  not  ap- 
pear to  have  had  any  interest  in  the  property,  otherwise 
than  as  her  husband ;  and  unless  she  was  such  there  was  no 
necessity,  or  indeed  propriety,  in  his  joining  her  in  the 
deed.    If  she  was  then  the  wife  of  Bayamus,  whence  she 
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took  the  name  of  McCullough,  it  is  reasonable  to  suppose 
that  the  relutionship  of  husband  and  wife  commenced 
when  she  took  the  name  of  McCullough,  running  back  to 
the  time  of  the  death  of  her  mother,  and  covering  the  pe- 
riod when  the  contract  in  question  was  made. 

If  we  may  assume,  as  a  fact  found,  that  at  the  time  of 
the  making  of  the  contract  mentioned,  Julia  V.  McCul- 
lough was  a  married  woman,  the  case  is  entirely  free  from 
difficalty.  She  could  make  no  contract  for  the  conveyance 
of  her  real  estate  by  which  she  would  be  bound,  nor  could 
she  convey  the  same  except  by  an  instrument  in  which  her 
husband  should  join.  Nor  could  she  be  estopped  by  mat- 
ter in  pais  to  set  up  her  title.  Stevens  v.  Parish,  29  Ind. 
260 ;  Shumaker  v.  JohnsoUy  85  Ind.  83 ;  Behler  v.  Weyburn^ 
59  Ind.  148.  In  this  view  she  could  join  her  husband  in  a 
conveyance  to  the  defendant  of  whatever  interest  she  had 
in  the  half  lot;  and  this  would  leave  no  right  in  the 
plaintiff  that    she  could  in  any  way  enforce. 

But,  lest  there  be  some  misapprehension  as  to  the  sup- 
posed coverture  of  Julia  V.  at  the  time  of  the  making  of 
the  contract  in  question,  we  will  consider  the  case  as  if  she 
had  then  been  a  feme  sole. 

The  agreement  entered  into  about  December  25th,  1872, 
between  Julia  ,V.  McCullough,  George  D.  Hurley  and 
Mary  E.  Suman  seems  from  the  finding  to  have  been,  that 
the  latter  named  persons  were  to  take  care  of  and  provide 
for  John  F.  Hurley,  and  were  to  have  back  from  Julia  V. 
the  interest  in  the  half  lot  which  they  had  theretofore  con- 
veyed to  her ;  and  it  was  supposed  that  no  deed  was  nec- 
essary in  order  to  transfer  it  back.  For  the  purposes  of 
the  decision  wo  will  put  the  most  favorable  construction 
for  the  plaintiff  upon  the  finding,  and  regard  it  as  found 
that  Julia  V.  agreed  to  convey  it  back.  George  D.  and 
Mary  E.  performed  their  part  of  the  agreement ;  they  may 
be  considered  as  having  paid  the  purchase-money. 
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But  the  agreement  might  be  regarded  as  having  been 
made  by  parol,  it  not  being  found  or  shown  to  have  been 
in  writing.  "So  possession  was  taken  or  delivered  under 
it.  No  such  part  performance  has  been  had  as  will  take 
the  case  out  of  the  statute  of  frauds.  But  the  appellant 
insists,  that,  as  the  statute  of  frauds  was  not  pleaded,  the 
objection  was  waived.  We  are  of  opinion,  however,  that 
the  objection  that  the  contract  was  within  the  statute 
could  be  made  at  the  trial  without  having  pleaded  the  stat- 
ute.   McMillen  v.   Terrell,  23  Ind.  163. 

But  the  appellant  insists,  that  the  consideration  for  which 
Julia  V.  was  to  convey  back  the  interest  mentioned  was 
of  such  a  character,  being  the  support  and  maintenance  of 
John  P.  Hurley,  for  the  remainder  of  his  life,  that  its  pe- 
cuniary value  was  not  and  could  not  be  estimated  or  ascer- 
tained, and  that  in  such  case  specific  performance  will  be 
decreed,  notwithstanding  the  statute  of  frauds ;  and  he 
cites  a  paragraph  in  Ililliard  on  Vendors,  p.  156,  which 
seems  to  sustain  the  position. 

The  case  referred  to  by  the  author  cited  is  that  of 
Rhodes  v.  Rhodes,  3  Sandf.  Ch.  279.  There,  two  brothers 
owned  a  farm,  which,  for  some  years,  they  occupied 
jointly.  Afterward,  one  of  them  having  become  subject 
to  severe  attacks  of  epilepsy,  and  thereby  incapacitated 
from  labor,  as  well  as  requiring  watchful  care  and  atten- 
tion, he  agreed  with  the  other  brother  that  the  latter 
should  provide  for  and  attend  to  him  during  his  life,  and, 
as  compensation  therefor,  should  have  all  his  personal 
and  real  property.  Possession  was  taken  and  retained,  and 
improvements  made,  under  the  contract.  It  was  held  by  the 
Assistant  Vice-Chancellor,  that  specific  performance  could 
be  enforced.  Some  stress  is  laid  upon  the  fact  that  pos- 
session had  been  delivered  and  taken  under  the  contract ; 
but  it  may  be  inferred  from  other  parts  of  the  opinion, 
that  the  same  result  would  have  followed  had  possession 
not  been  taken. 
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That  case  differs  from  the  one  before  us  in  this,  that  in 
this  case  no  possession  has  been  delivered  or  taken  under 
the  contract,  nor  have  any  improvements  been  made.  We 
can  notagree  that  the  mere  payment  of  the  purchase-money, 
in  whatever  way  it  may  be  paid,  will  take  a  case  out  of  the 
statute  of  frauds.  In  the  case  of  Sands  v.  Thompson^  43 
Ind.  18-24,  we  quoted  the  following  passage  from  Chan- 
cellor Kent,  which  will  bear  repetition  : 

"I  agree  with  those  wise  and  learned  judges,  who  have 
declared  that  the  courts  ought  to  make  a  stand  against  any 
further  encroachment  upou  the  statute,  and  not  go  one 
step  beyond  the  rules  and  precedents  already  established." 

It  is  also  insisted,  that  as  Julia  V.  McCu Hough  had 
notice  of  the  execution  of  the  deed  by  George  D.  Hurley 
to  Mary  E.  Suman,  and  stood  by  and  made  no  claim  to  the 
interest  thus  attempted  to  be  conveyed,  she  is  estopped  to 
Bet  up  a  claim,  and  that  the  estoppel  affects  a  purchaser 
from  her  with  notice  of  the  plaintiff  's  claim.  But  the 
finding  shows  that  Mary  E.,  at  the  time  she  took  the  con- 
veyance from  George  D.,  knew  that  Julia  V.  had  not  re- 
conveyed  to  George  D.  The  facts  were  as  well  known  by 
Mary  E.  as  they  were  by  Julia  V.  There  could,  therefore, 
be  no  estoppel.  Fletcher  v.  Holmes^  25  Ind.  458 ;  The 
Greensburghy  etc..  Turnpike  Co.  v.  Sidener^  40  Ind.  424. 

In  any  aspect  in  which  we  can  view  the  case,  we  are  of 
opinion,  that,  upon  the  special  finding,  the  plaintiff  Mary 
£.  Suman  has  no  title  to  any  part  of  the  property,  nor 
any  right  thereto  which  she  can  enforce ;  and  therefore 
that  the  court  did  not  materially  err  in  the  conclusions  of 
law  stated. 

The'judgm^nt  below  is  affirmed,  with  costs. 
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CoKTiiACT  TO  Pat  lN80LyBNT*8  Dkbts. — Action  by  Creditor.^'When,  by  an 
instrument  in  writing,  an  insolvent  debtor  transfers  and  delivers  all  of  bis 
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property  to  another,  and  the  latter  therein  promises  '*  to  compromise  or 
otherwise  settle  all  tho  debts "  of  the  former,  an  action  may  be  main- 
tained thereon  by  a  creditor  who  has  given  notice  of  his  acceptance  of  its 
provisions. 

Same. — Debtor  a  Proper  Co- Plainiiff',— Parties. — jDemM77-cr.— The  debtor  is 
a  proper  co-plaintiff  with  the  creditor  in  an  action  on  such  contract, 
against  the  other  party  thereto  ;  and,  in  such  case,  a  demurrer  by  the  de- 
fendant, alleging  that  the  debtor  should  be  made  a  defendant,  is  ineffectual. 

Same. — Excessive  Damages. — Where,  by  the  evidence,  a  finding  against  the 
defendant,  on  the  trial  of  such  action,  might  properly  be  for  the  full 
amount  of  the  debt  sued  for,  ho  can  not  complain,  on  a  finding  for  only  a 
percentage  of  such  debt,  that  the  damages  were  excessive. 

From  the  Parke  Circuit  Co.iirt. 

P.  S.  Kennedy  and  W.  T.  BrusK  for  appellant. 

A,  Thomson  J  B.  T.  Ristine  and  T.  H.  Ristine,  for  appel- 
lees. 

HowK,  J. — This  suit  was  commenced  by  the  appellees, 
against  the  appellant,  in  the  Montgomery  Circuit  Court. 

The  appellees'  complaint  counted  upon  a  written  contract 
executed  by  and  between  the  ajppellees,  Israel  B.  and 
James  R.  Gwyn,  and  the  appellant,  William  H.  Durham, 
of  which  contract  the  following  is  a  copy : 

**Thi8  agreement  witnesseth,  that 'whereas  Israel  B. 
Gwyn  and  James  R.  Gwyn  have  this  day  assigned,  trans- 
ferred, sold  and  delivered  to  William  H.  Durham  their  en- 
tire stock  of  goods,  now  in  the  Nick  Shultz  store-room,  on 
Washington  street,  Crawfordsville,  Indiana,  together  with 
the  safe,  furniture  and  other  fixtures,  in  and  about  said 
store-room,  owned  by  them,  and  also  conveyed  to  the  said 
Durham  lots  KTos.  1  and  2,  in  Patterson's  Addition  to 
Crawfordsville,  Indiana,  together  with  all  the  buildings 
situated  thereon.  Now  this  agreement  witnesseth,  that, 
in  consideration  of  said  sale  and  conveyance  of  said  real 
estate  and  personal  property  to  him,  the  said  Durham 
agrees,  by  compromise  or  otherwise,  to  settle  all  debts  ow- 
ing by  them,  or,  if  such  settlement  be  impracticable,  that 
the* proceedings  in  bankruptcy  now  pending  be  prosecuted 
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80  as  to  effect  a  final  adjustment  of  their  business.  And 
said  Durham  further  agrees,  that  if  a  compromise  be  not 
effected,  and  bankruptcy  is  prosecuted,  then  he  will, 
as  one  of  the  creditors,  use  his  influence  and  vote  for  their 
final  discharge,  although  their  assets  lihall  fail  to  pay 
fifty  per  cent,  of  their  indebtedness. 

(Signed,)  "W.  H.  Durham, 

"L  B.  GwYN, 
"James  R.  Gwyn." 
It  was  alleged  in  the  complaint,  that  the  appellee  Israel 
B.  Gwyn,  on  the  27th  day  of  December,  1867,  executed  his 
note  to  the  appellee  James  H.  Hall,  for  the  sum  of  four 
hundred  and  seven  dollars,  borrowed  of  said  Hall  by  the 
appellees  Israel  B.  and  James  R.  Gwyn,  who  were  mer- 
chants in  the  city  of  Crawfordsville,  under  the  firm  name 
of  L  B.  Gwyn  ft  Bro.;  and  that  the  said  sum  of  money  was 
80  borrowed  to  be  used  and  was  used  by  said  I.  B.  Gwyn 
k  Bro.,  in  their  said  firm  business,  and  that  they  annually 
paid  said  Hall  interest  thereon  for  several  years,  as  ap- 
peared from  the  endorsements  on  said  note,  a  copy  of 
which  was'  filed  with  the  complaint.  It  was  further  alleged 
in  the  complaint,  that  the  appellee  Hall  was  one  of  the 
creditors  of  said  firm  of  I.  B.  Gwyn  &  Bro.  at  the  time 
said  contract  was  made  by  and  between  them  and  the  ap- 
pelant Durham,  and  that  the  said  note  was  one  of  the 
debts  of  said  firm;  that  the  said  Gwyns  transferred  all 
their  property,  subject  to  execution,  to  the  appellant,  re- 
taining nothing  to  pay  their  debts,  but  they  received 
therefor  the  appellant's  contract  to  settle  their  debts ;  that 
the  appellant  had  not  paid  the  said  Hall,  nor  tendered  him 
his  said  debt,  or  any  part  thereof,  but  he  had  appropriated 
the  said  property  of  the  said  Gwyns  to  his  own  use,  and 
refused  to  pay  said  Hall,  as  in  said  contract  provided ;  that 
vhen  said  contract  was  entered  into,  proceedings  in  bank- 
i^ptcy  were  pending  against  the  said  Gwyns  in  the  United 
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States  District  Court,  for  the  district  of  Indiana,  begun  by 
one  John  W.  Gwyn,  one  of  their  creditors ;  that,  at  the 
time  of  th^  execution  of  said  contract,  the  appellant  settled 
the  said  claim  of  said  John  W.  Gwyn,  and  by  the  terms 
of  the  siettlement  the  appellant  was  to  control  the  bank- 
ruptcy proceedings,  and  the  same  were  to  be  continued  in 
the  name  of  said  John  W.  Gwyn,  subject  to  the  appellant's 
control,  and  the  appellant  caused  said  bankruptcy  proceed- 
ings to  be  dismissed  ;  that,  by  reason  of  the  stipulations  of 
said  contract,  the  appellee  Hall  was  induced  to  let  the 
time  expire  for  proceeding  again  in  bankruptcy,  and  to 
permit  the  said  property,  which  was  liable  for  his  said 
debt,  to  remain  in  the  appellant's  hands,  and  to  suffer  the 
said  Gwyns  to  be  stripped  of  all  means  to  pay  his  said 
debt ;  that  the  said  Hall  was  induced,  by  the  appellant's 
contract  to  settle  said  debt,  not  to  pursue  «aid  property, 
when  he  could  have  reached  the  same  in  bankruptcy,  and 
subjected  it  to  the  payment'of  his  said  debt ;  that,  since  the 
execution  of  said  contract,  the  said  Hall  had  a  vested  in- 
terest therein,  and  as  soon  as  he  learned  of  its  execution 
be  notified  the  appellant  that  he  would  accept  the  provi- 
sions of  the  contract,  and  would  look  to  the  appellant  for 
bis  said  debt,  and  made  demand  therefor ;  and  that,  on  the 
8th  day  of  January,  1875,  and  befoi*e  the  commencement 
of  this  suit,  the  appellee  Hall  again  demanded  of  the  ap- 
pellant payment  of  his  said  debt,  which  was  refused,  and 
it  remained  unpaid ;  and  that,  by  the  appellant's  failure,  a 
liability  was  left  upon  the  said  Gwyns.  which  the  appel- 
lant had  agreed  to  discharge.     Wherefore,  etc. 

To  the  appellees' complaint,  the  appellant  demurred  upon 
two  grounds  of  objection,  as  follows : 

1.  That  the  complaint  did  not  state  sufficient  fistcts  to 
constitute  a  cause  of  action ; 

2.  That  there  was  an  apparent  defect  of  parties,  in 
this,  that  the  said  Israel  B.  and  James  R.  Gwyn  were 
necessaiy  parties  defendants  to  this  action. 
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This  demurrer  was  overruled  by  the  court,  and  to  this 
decision  the  appellant  excepted.  He  then  answered  in 
four  paragraphs,  of  which  the  first  was  a  general  denial, 
and  in  each  of  the  other  three  paragraphs  he  set  up  af- 
firmative or  special  matter,  by  way  of  defence. 

The  appellees'  demurrers  to  the  second,  third  and  fourth 
paragraphs  of  answer  were  overruled  by  the  court,  and 
their  exceptions  were  duly  entered  to  these  rulings ;  and 
they  then  replied  to  said  paragraphs,  putting  the  case 
at  issue. 

On  the  appellant's  apl)licatiou,  the  venue  of  the  action 
was  then  changed  from  the  Montgomery  Circuit  Court  to 
.the  court  below,  where  a  trial  of  the  issues  by  the  court 
resulted  in  a  finding  for  the  appellee  James  H.  Hall,  as- 
sessing his  damages  in  the  sum  of  one  hundred  and  sixty- 
eight  dollars  and  eighty-eight  cents.  The  appellant's  mo- 
tion for  a  new  trial  having  been  overruled  and  his  excep- 
tion saved  to  this  decision,  the  court  rendered  judgment 
on  its  finding  for  the  appellee  James  H.  Hall. 

Id  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  courts  below  : 

1.  In  overruling  his  demurrer  to  the  appellees'  com- 
plaint; and, 

2.  In  overruling  his  motion  for  a  new  trial. 

We  will  consider  and  decide  the  questions  discussed  by 
the  appellant's  counsel  in  their  brief  of  this  cause,  in  this 
court,  and  which  fairly  arise  under  the  errors  alleged,  in 
the  order  of  their  assignment. 

1.  It  can  not  be  doubted,  as  it  seems  to  us,  by  any  one 
who  will  read  the  summary  of  the  appellees'  complaint  set 
out  in  this  opinion,  that  the  facts  stated  in  the  complaint 
were  amply  sufficient  to  constitute  a  cause  of  action.  The 
contract  in  suit  was  considered  by  this  court  in  the  case  of 
Durham  v.  Bischof,  47  Jnd.  211 ;  and,  in  so  far  as  the  alle- 
gations of  fact  are  concerned,  the  complaint  in  the  case  at 


128  SUPREME  COURT  OF  INDIANA. 

Durham  v.  Hall  ei  oL 

bar  conforms  substantially  to  the  opinion  of  this  court,  in 
the  case  cited. 

One  of  the  grounds  of  objection  to  the  complaint,  as  stat- 
ed in  the  appellant's  demurrer  thereto,  was  an  apparent 
defect  of  parties,  in  this,  that  the  appellees  Isi*ael  B.  Gwjn 
and  James  R.  Gwyn,  who  were  joined  by  the  appellee 
James  H.  Hall  as  plaintiflfs  below,  were  necessary-  parties 
defendants,  in  this  action.  In  the  case  of  Durham  v.  Bischof^ 
suprdj  the  Gwyns  were  not  parties  to  the  action,  either  as 
plaintiffs  or  as  defendants.  Durham  had  demurred  below 
to  the  complaint,  for  the  non-joinder  of  the  Gwyns  as  par- 
ties defendants,  the  demurrer  had  been  overruled  below, 
and  this  ruling  was  assigned  as  error,  in  this  court.  In 
considering  the  question  presented  by  this  alleged  error, 
in  that  case,  it  was  said  by  Buskirk,  J.,  in  delivering  the 
opinion  of  the  court: 

"  Durham  was  bound  by  his  contract  to  account  to 
Gwyn  &  Brother  and  their  other  creditors,  for  the  ap- 
plication of  the  proceeds  of  the  real  and  personal  property 
transferred  and  conveyed.  It  was  necessary  to  his  protec- 
tion, that  Gwyn  &  Brother  should  have  been  parties,  and 
be  bound  by  the  judgment.    Bledsoe  v.  Irviriy  35  Ind.  293. 

"We  think  there  was  a  defect  of  parties  defendants,  and 
that  the  court  erred  in  overruling  the  demurrer  to  the 
complaint." 

It  is  certain,  we  think,  that  the  Gwyns  were  necessary 
parties  to  the  action,  and  that  the  question  as  to  parties, 
as  presented  to  this  court  in  the  case  cited,  was  correctly 
decided.  In  the  case  at  bar,  the  question  as  to  parties  is 
again  presented  to  this  court  for  decision,  but  under  other 
circumstances  now,  than  those  appearing  in  the  case  cited. 
In  that  case,  as  we  have  seen,  the  Gwyns  were  not  parties 
to  the  action  on  either  side,  and  the  only  question  pre- 
sented to  this  court  for  decision  was,  whether  or  not  they 
were  necessary  parties  defendants  in  that  suit. 
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In  the  case  now  before  us,  the  Gwyns  had  joined  in  the 
complaint  as  parties  plaintife,  and  as  such  they  would  be  as 
much  bound  and  concluded,  and  the  rights  of  the  appel- 
lant, Durham,  would  be  as  fully  protected,  by  the  judg- 
ment rendered  in  the  action,  as  if  they  had  been  made 
parties  defendants  therein.  The  Gwyns  having  joined  in 
this  Buit  as  plaintiffs,  it  certainly  was  not  necessary  that 
they  should  be  made  parties  defendants  thereto  in  their  own 
complaint. 

But  it  is  said  by  the  appellant's  learned  counsel,  that 
"there  is  no  joint  right  of  action  shown"  in  the  complaint, 
by  and  between  the  Gwyns  and  their  co-appellee,  James  H. 
Hall,  and  that,  for  this  reason,  the  appellant's  demurrer 
to  the  complaint,  for  the  want  of  sufficient  facts  therein, 
ought  to  have  been  sustained.  In  support  of  this  point, 
counsel  have  cited  the  decision  of  this  court  in  the  case  of 
Berkshire  v.  Shultz,  25  Ind.  523.  It  is  the  law  in  this  State, 
as  settled  by  many  decisions  of  this  court,  that  a  complaint 
by  two  or  more  plaintiffs  must  state  a  good  cause  of  action 
in  favor  of  both  or  all  the  parties  plaintiffs,  or,  otherwise,  a 
demurrer  thereto,  for  the  want  of  sufficient  facts  to  consti- 
tute a  cause  of  action,  must  be  sustained.  Lipperd  v.  Ed- 
wards, 39  Ind.  165  ;  Griffin  v.  Kemp,  46  Ind.  172 ;  Neal  v. 
The  State,  49  Ind.  51 ;  and  Parker  v.  Small,  58  Ind.  349. 
But  it  seems  to  us  that  this  rule  of  pleading  is  not  appli- 
cable to  the  complaint  in  the  case  at  bar. 

In  section  17  of. the  practice  act,  it  is  provided  that  "All 
persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  shall  be  joined  as  plain- 
tiffi,  except  as  otherwise  provided  in  this  chapter  [article]." 
2  R.  S.  1876,  p.  39.  The  exceptions  referred  to  in  this  sec- 
tion are  where  suits  are  brought  by  an  executor,  admin- 
istrator, trustee  of  an  express  trust,  or  by  a  person  express- 
ly authorized  by  statute,  or  where  one  or  more  of  several 
refuse  his  or  their  consent  to  join  as  plaintiffs,  or  where 
Vol.  LXVn.— 9 
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the  case  is  one  of  a  common  or  general  interest  to  many 
persons,  or  where  the  parties  are  so  numerous  as  to  render 
it  impracticable  to  bring  them  all  before  the  court.  See 
sections  4  and  19  of  the  practice  act. 

It  is  clear  that  this  case  does  not  fall  within  any  of 
these  exceptions,  and  therefore  is  equally  clear,  we 
think,  that,  as  to  the  point  now  under  consideration,  the 
case  must  be  governed  by  the  general  rule,  as  stated  in 
said  section  17.  It  can  not  be  doubted  that  the  Gwyns,  as 
well  as  the  appellee  Hall,  had  an  interest  in  the  subject  of 
this  action  and  in  obtaining  the  relief  therein  demanded. 
Under  the  contract  sued  on  in  this  action,  the  appellees 
Israel  B.  and  James  R.  Gwyn  had  conveyed,  transferred 
and  delivered  to  the  appellant,  Durham,  all  their  property, 
real  and  personal,  upon  the  faith  of  his  agreement,  that, 
with  the  proceeds  of  such  property,  he  would  settle  all 
debts  owing  by  them,  and  effect  a  final  adjustment  of  their 
business.  The  Gwyns  owed  their  co-appellee,  James  H. 
Hall,  the  debt  sued  for  in  this  action,  and  the  Gwyns,  as 
well  as  Hall,  had  an  interest  in  the  subject  of  this  action, 
and  in  obtaining  the  relief  demanded,  namely,  the  applica- 
tion by  Durham  of  the  proceeds  of  their  property,  in 
his  hands,  to  the  payment  of  their  debt  to  their  co-plaintiff 
and  co-appellee,  James  H.  Hall.  The  Gwyns  and  Hall 
were,  therefore,  properly  joined  as  plaintiffs,  under  the 
provisions  of  said  section  17  of  the  practice  act.  Berkshire 
V.  ShultZy  supra;  Goodnight  v.  Goar,  80  Ind.  418;  and 
Bledsoe  v.  IrviUj  supra. 

For  the  reasons  given,  we  are  clearly  of  the  opinion  that 
no  error  was  committed  by  the  court,  in  this  case,  in  over- 
ruling the  appellant's  demurrer,  upon  either  ground  of 
objection  stated  therein,  to  the  appellees'  complaint. 

2.  In  his  motion  for  a  new  trial,  the  only  causes  there- 
for,  assigned  by  the  appellant,  were,  that  the  finding  of  the 
court  in  tins  case  was  not  sustained  by  suflicient  evidence, 
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and  that  it  was  contrary  to  law.  It  is  clear  to  our  minds 
that  the  appellant  has  no  just  cause  to  complain  of  the 
finding  of  the  court.  The  court's  finding  against  the  ap- 
pellant was  only  for  thirty -three  per  cent,  of  the  amount 
dae  James  H.  Hall  from  Israel  B.  and  James  R.  Gwyn ; 
and,  if  it  had  been  for  the  full  amount  thus  due,  it  seems 
to  lis  that  we  could  not  have  disturbed  the  finding  upon 
the  evidence.  The  appellant's  motion  for  a  new  trial  was, 
we  think,  correctly  overruled. 

By  way  of  cross  errors,  the  appellees  have  assigned  the 
decision  of  the  court  in  overruling  their  demurrers  to  the 
affirmative  paragraphs  of  the  appellant's  answer ;  but  the 
conclusions  we  have  reached,  in  considering  the  alleged 
errors  assigned  by  the  appellant,  render  it  wholly  unneces- 
sary for  us  to  examine  these  cross  errors,  or  to  decide  any 
of  the  questions  thereby  presented. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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CoKTRACT  FOR  BENBFrT  OF  Anothek. — Statute  of  Frauds.— OrammaHcal 
Oomtruetion. — Special  Finding  hy  Jury. — In  an  action  on  account,  by  em- 
ployees of  a  certain^manufaciuring  company,  against  a  creditor  of  such 
company,  for  labor  alleged  to  hare  been  performed  by  the  plaintiffs  for 
toch  creditor,  the  Jury,  with  their  general  verdict  for  the  plaintiffs,  found 
specially,  in  substance,  as  follows :  That,  at  a  time  when  the  plaintiffs 
were  employed  by  tnch  company  in  manufacturing,  the  defendant,  on 
being  notified  by  such  company,  that  manufacturing  must  cease  unless  he 
would  furnish  means  to  continue  the  same,  agreed  with  said  president, 
upon  a  sufficient  consideration,  to  fUrnish  the  means  to  operate  the  factory 
ind  carry  on  its  business,  including  the  payment  of  the  operatives  en- 
gaged in  the  factory  ;  that  means  were  furnished  by  him  for  that  purpose, 
aod  that  he  received  the  proceeds  of  the  business  ;  that  the  operatives 
were  informed  of  this  contract,  and  acted  upon  it  in  rendering  their  ler- 
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the  case  is  one  of  a  common  or  general  interest  to  many 
persons,  or  where  the  parties  are  so  numerous  as  to  render 
it  impracticable  to  bring  them  all  before  the  court.  See 
sections  4  and  19  of  the  practice  act. 

It  is  clear  that  this  case  does  not  fall  within  any  of 
these  exceptions,  and  therefore  is  equally  clear,  we 
think,  that,  as  to  the  point  now  under  consideration,  the 
case  must  be  governed  by  the  general  rule,  as  stated  in 
said  section  17.  It  can  not  be  doubted  that  the  Gwyns,  as 
well  as  the  appellee  Hall,  had  an  interest  in  the  subject  of 
this  action  and  in  obtaining  the  relief  therein  demanded. 
Under  the  contract  sued  on  in  this  action,  the  appellees 
Israel  B.  and  James  R.  Gwyn  had  conveyed,  transferred 
and  delivered  to  the  appellant,  Durham,  all  their  property, 
real  and  personal,  upon  the  faith  of  his  agreement,  that, 
with  the  proceeds  of  such  property,  he  would  settle  all 
debts  owing  by  them,  and  effect  a  final  adjustment  of  their 
business.  The  Gwyns  owed  their  co-appellee,  James  H, 
Hall,  the  debt  sued  for  in  this  action,  and  the  Gwyns,  as 
well  as  Hall,  had  an  interest  in  the  subject  of  this  action, 
and  in  obtaining  the  relief  demanded,  namely,  the  applica- 
tion by  Durham  of  the  proceeds  of  their  property,  in 
his  hands,  to  the  payment  of  their  debt  to  their  co-plaintifi' 
and  co-appellee,  James  H.  Hall.  The  Gwyns  and  Hall 
were,  therefore,  properly  joined  as  plaintiffs,  under  the 
provisions  of  said  section  17  of  the  practice  act.  Berkshire 
V.  ShultZy  supra;  Goodnight  v.  Goar,  30  Ind.  418;  and 
Bledsoe  v.  IrviUj  supra. 

For  the  reasons  given,  we  are  clearly  of  the  opinion  that 
no  error  was  committed  by  the  court,  in  this  case,  in  over- 
ruling the  appellant's  demurrer,  upon  either  ground  of 
objection  stated  therein,  to  the  appellees'  complaint. 

2.  In  his  motion  for  a  now  trial,  the  only  causes  there- 
for, assigned  by  the  appellant,  were,  that  the  finding  of  the 
court  in  this  case  was  not  sustained  by  suflicient  evidence, 
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and  that  it  was  contrary  to  law.  It  is  clear  to  oar  minds 
that  the  appellant  has  no  just  cause  to  complain  of  the 
finding  of  the  court.  The  court's  finding  against  the  ap- 
pellant was  only  for  thirty -three  per  cent,  of  the  amount 
dne  James  H.  Hall  from  Israel  B.  and  James  R.  Gwyn ; 
and,  if  it  had  heen  for  the  full  amount  thus  due,  it  seems 
to  us  that  we  could  not  have  disturbed  the  finding  upon 
the  evidence.  The  appellant's  motion  tor  a  new  trial  was, 
we  think,  correctly  overruled. 

By  way  of  cross  errors,  the  appellees  have  assigned  the 
decision  of  the  court  in  overruling  their  demurrers  to  the 
affirmative  paragraphs  of  the  appellant's  answer ;  but  the 
conclusions  we  have  reached,  in  considering  the  alleged 
errors  assigned  by  the  appellant,  render  it  wholly  unneces- 
sary for  us  to  examine  these  cross  errors,  or  to  decide  any 
of  the  questions  thereby  presented. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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CoKTiucT  FOB  Benetit  OF  AsorjiTR.'— Statute  of  Frauds.— Grammatical 
OonstructioTU'^peeial  Firuiing  hy  Jury. — In  an  action  on  account,  by  em- 
ployees of  a  certain^manufacturing  company,  against  a  creditor  of  such 
company,  for  labor  alleged  to  hare  been  performed  by  the  plaintiffs  for 
foch  creditor,  the  jury,  with  their  general  verdict  for  the  plaintiffs,  found 
specially,  in  substance,  as  follows :  That,  at  a  time  when  the  plaintiffs 
were  employed  by  tuch  company  in  manufacturing,  the  defendant,  on 
being  noUfled  by  such  company,  that  manufacturing  must  cease  unless  he 
would  furnish  means  to  continue  the  same,  agreed  with  said  president, 
upon  a  sufficient  consideration,  to  furnish  the  means  to  operate  the  factory 
and  carry  on  its  business,  including  the  payment  of  the  operatives  ^i- 
gaged  in  the  factory  ;  that  means  were  furnished  by  him  for  that  purpose, 
and  that  he  received  the  proceeds  of  the  business  ;  that  the  operatives 
were  informed  of  this  contract,  and  acted  upon  it  in  rendering  their  ser- 
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Tices  ;  and  that  the  defendant  was  informed  of,  and  did  not  object  to,  the 
fact  that  such  operatives  were  acting  upon  the  faith  of  such  contract,  in 
rendering  such  services. 

Held,  that,  on  the  facts  found,  the  defendant  is  liable. 

Hdd,  also,  that  such  contract  was  one  for  the  benefit  of  the  plaintiff,  and 
was  not  within  the  statute  of  frauds. 

Held,  also,  that  the  defendant  can  not  object  to  the  use  of  the  verb  "  oper- 
ate," used  in  the  instructions  to  the  jury,  in  an  active  sense. 

From  the  Marion  Superior  Court. 

J.  T,  Dye,  A.  C.  Harris^  J.  M.  Judah  and  A.  S.  Caldwdly 
for  appellants. 

P.  Mappaiporty  for  appellees. 

BiDDLE,  J. — The  appellee  commenced  proceedings  in  at- 
tachment, before  a  justice  of  the  peace,  against  the  appel- 
lants, upon  a  complaint  in  the  form  of  a  common  count, 
with  a  bill  of  particulars  filed,  for  work  and  labor  done 
and  performed. 

Numerous  other  creditors  of  the  appellants  came  in  under 
the  attachment,  and  filed  similar  complaints,  with  bills  of 
particulars,  for  work  and  labor  done  and  performed  for 
the  appellants. 

Judgments  were  recovered  upon  the  claims,  before  the 
justice,  from  which  the  appellants  appealed  to  the  Superi- 
or Court,  wherein,  at  special  term,  upon  trial  by  jury,,  a 
general  verdict  was  returned  in  favor  of  the  attachment 
creditors,  with  a  special  finding. 

The  appellants  moved  for  judgment  in  their  favor  on 
the  special  finding,  notwithstanding  the  general  verdict. 
Motion  overruled.  Motion  for  a  new  trial  also  overruled. 
Exceptions  to  both  rulings.  Judgment  on  the  verdict. 
Appeal  to  the  general  term,  wherein  the  judgment  was  af- 
firmed.    Appeal  to  this  court. 

Did  the  court  err  in  overruling  the  appellants'  motion 
for  judgment  in  their  favor  on  the  special  finding  ? 

This  question  is  elaborately  argued  by  the  counsel  for 
appellants,  and  we  think  it  is  the  controlling  question  of  the 
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The  evidence  tends  to  show  that  the  labor,  the  value  of 
which  is  sued  for,  was  performed  by  the  appellees,  as  op- 
eratives, in  running,  managing  and  conducting  the  "Capi- 
tal City  Rolling  Mill  Company,"  of  Indianapolis ;  and  the 
question  does  not  seem  to  be  so  much  as  to  whether  the 
labor  was  performed,  or  as  to  its  value,  as  it  is  whether  the 
appellants  were  liable  to  pay  for  it  or  not.  "  This,  we  be- 
lieve, is  the  contest  in  the  case.  Upon  the  evidence  the 
jury  returned  the  following  general  verdict  and  special 
finding : 

"We,  the  jury,  find  for  the  plaintiffs,  as  against  Rhodes 
k  Bradley,  and  assess  the  damages  in  favor  of  each  plain- 
tiff as  follows:"    The  amounts  need  not  be  stated. 

Upon  interrogatories  moved  by  the  appellees,  the  jury 
returned  the  following  special  finding : 

"  1.  Were  not  Rhodes  &  Bradley  operating  the  Capital 
City  Rolling  Mills  during  the  time  the  services  were  ren- 
dered for  which  these  suits  were  brought  ? 

"  Answer.     Yes. 

"  2.  Did  not  Butsch,  the  president  of  the  Capital  City 
Rolling  Mill  Co.,  on  or  about  November  30th,  1877,  notify 
Mr.  Sargent,  agent  for  Rhodes  &  Bradley,  that  the  Capital 
City  Rolling  Mill  Co.  could  not  run  the  mill  any  longer, 
but  that  unless  Rhodes  &  Bradley  would  furnish  the  ma- 
terial, and  pay  the  operating  expenses  of  the  mill,  the  mill 
must  stop  ? 

"  Answer.    Yes. 

"  3.  Did  not  Rhodes  &  Bradley,  after  such  notification, 
furnish  all  the  material  and  pay  all  the  operating  expenses 
of  the  mill,  including  the  pay-roll  of  laborers,  up  to  the 
time  the  services  were  rendered  for  which  these  suits  were 
brought? 

"  Answer.     Yes. 

^'4.    Did  not  the  men  know  that  Rhodes  &  Bradley 
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were  fiirnishing  the  money  to  pay  the  pay-rolls,  and  to 
operate  the  mill  ? 

"  Answer.    Yes. 

"  5.  Did  not  Rhodes  &  Bradley  understand  that  they  were 
to  pay  the  ,men  for  the  services  rendered,  for  which  the 
suits  were  brought  in  these  cases  ? 

"Answer.    Yes. 

"  6.  Did  not  Rhodes  &  Bradley,  as  early  as  December 
7th,  1877,  know  that  Butsch  was  informing  customers  of 
the  mill  that  the  mill  was  being  operated  by  Rhodes  & 
Bradley,  and  that  all  orders  must  come  through  them  ? 

"Answer.     Yes." 

The  answer  to  the  8th  interrogatory  merely  states  the 
amount  due  to  each  claimant,  under  the  attachment,  the 
same  as  it  is  stated  in  the  general  verdict. 

In  answer  to  interrogatories  moved  by  the  appellants, 
the  jury  returned  the  following  special  finding: 

"  1.  Was  not  Valentine  Butsch  president  of  the  Capital 
City  Rolling  Mill  Company,  from  and  before  September  Ist, 
1877,  to  the  bringing  of  these  suits,  on  the  16th  day  of 
February,  1878? 

"Answer.    Yes. 

"2.  Was  not  said  Capital  City  Rolling  Mill  Company  a 
corporation  engaged  in  the  business  of  rolling  iron  in  the 
city  of  Indianapolis,  in  its  rolling  mill,  on  and  before  iSTo- 
vember  5th,  1877? 

"Answer.    Yes. 

"  3.  Was  not  the  plaintiff  Ebenezer  Matthews  employed 
by  said  corporation,  thiough  its  president,  Butsch,  to  work 
in  the  rolling  mill  of  said  corporation  long  prior  to  No- 
vember 1st,  1877? 

"Answer.     Yes. 

"  4.  Did  not  plaintiff  Matthews  ever  make  any  con- 
tract with  defendants  ?   If  so,  when,  where,  and  through 
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whom  was   it  made,   and   was   such  contract  written  or 
verbal  ? 

"Answer.    No. 

"  5.  Was  not  the  work,  for  which  said  Matthews  sues 
in  his  complaint  in  this  case,  performed  by  him  under 
said  contract  with  Butsch,  as  president  of  said  corpora- 
tion ?  If  not,  when,  where,  and  with  whom  did  Mat- 
thews make  the  contract  under  which  he  performed  said 
work? 

"Answer.  Yes.  But  defendants, Rhodes  &  Bradley,  be- 
came the  operators  of  the  mill  about  the  10th  day  of 
December,  1877,  and  as  such  became  liable  to  him  for  the 
pay  for  his  services. 

"  6,  Did  the  defendants,  Rhodes  &  Bradley,  ever  make 
any  contract  with  any  of  the  plaintiffs  in  these  suits  ?  If 
80,  was  such  contract  written  or  verbal,  what  was  its  date, 
and  where  and  with  whom  was  it  made  ? 

"Answer.    No. 

"  7.  Did  not  the  defendants,  Rhodes  &  Bradley,  have  a 
claim  of  from  $1,200  to  $1,600  against  said  Capital  City 
Rolling  Mill,  on  the  5th  day  of,  November,  1877  ? 

"Answer.     Yes. 

"  8.  Did  not  said  defendants  enter  into  a  contract  with 
said  Capital  City  Rolling  Mill  Company,  through  V. 
Butsch,  its  president,  about  the  5th  of  November,  1877,  at 
Chicago,  by  which  they  agreed  to  furnish  old  iron  to  said 
company,  for  Rhodes  &  Bradley,  the  old  iron  to  be  rated 
at  $22  a  ton,  and  Rhodes  &  Bradley  to  retain  upon  the 
sale  of  the  iron  $4  per  ton  additional,  to  be  credited  on 
said  indebtedness  to  them,  the  residue  over  $26  per  ton  to 
go  to  said.Capital  City  Rolling  Mill  Company,  as  compen- 
sation for  rolling  said  iron?  If  not,  what  was  the  con- 
tract between  the  defendants  and  said  company  ? 

"Answer.     Yes. 

"  9.  Was  any  subsequent  contract  ever  made  or  entered 
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into  by  and  between  said  defendants  and  said  corporation  ? 
If  so,  was  it  written  or  verbal  ?  If  written,  what  was  its 
date,  and  by  whom  was  it  signed  ?  If  verbal,  when  and 
where,  and  by  whom  was  it  made  ? 

"Answer.  Yes.  By  compliance  with  the  correspond- 
ence of  V.  Butsch,  about  November  30th,  1877,  to  furnish 
means  to  operate  the  mill. 

"  10.  Did  not  the  defendants,  in  November,  1877,  begin 
to  furnish  iron  to  be  rolled  by  said  company  under  said 
contract  ? 

"Answer.     Yes. 

"11.  Did  they  not  continue  to  furnish  iron  to  said 
company,  to  be  rolled,  till  a  short  time  before  the  bringing 
of  this  suit  in  February,  1878  ? 

"Answer.    Yes. 

"  12.  Was  there  ever  any  settlement  between  said  de- 
fendants and  said  company  of  the  business  done  under 
said  contract  ?    If  so,  when  ? 

"Answer.    No. 

"  13.  Were  not  the  accounts  of  said  business  kept  by 
said  company  in  its  books,  from  the  time  said  business  be- 
gun under  said  contract,  till  said  mill  ceased  to  roll  iron  for 
said  defendants  ? 

"Answer.  Yes.  Up  to  about  the  11th  day  of  Decem- 
ber, 1877 ;  after  that,  by  the  defendants'  book-keeper,  Geo. 
Daniels. 

"  14.  Was  there  any  week  [?]  or  diflerence  made  in 
the  manner  of  keeping  said  accounts  from  the  time  the 
work  began  under  said  contract,  till  the  mill  ceased  to  roll 
iron  for  the  defendants,  in  February,  1878?  If  so,  when? 

"Answer.    None. 

"  15.  From  the  time  the  work  began  till  it  ended,  were 
not  the  said  Rhodes  &  Bradley  credited  by  said  company 
with  all  sums  advanced  by  them  to  make  payments  upon 
pay-rolls,  or  to  pay  other  expenses  incurred  by  said   com- 
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pany,  aboat  the  rolling  of  said  iron,  and  charged  with  all 
sums  received  by  them  from  proceeds  of  sales  of  iron 
rolled,  upon  the  books  of  said  corporation. 

"  Answer.    Yes ;  as  memorandum  accounts. 

"  16.  Did  Rhodes  &  Bradley  ever  agree  in  writing,  to 
and  with  the  said  Rolling  Mill  Company,  or  said  Valen- 
tiDB  Butsch,  or  any  of  said  plaintiffs,  to  assume  or  p^  the 
claims  of  plaintiffs  sued  on  in  this  suit,  before  said  work 
had  been  done  ?  If  so,  what  was  the  date  of  said  writing, 
and  by  whom  was  it  signed  ? 

"  Answer.  Xo ;  only  by  cori'espondence  with  V.  Butsch. 

"17.  Did  Rhodes  &  Bradley  ever  agree  verbally,  before 
eaid  work  had  been  done,  to  or  with  said  corporation,  or 
said  Butsch,  to  assume  or  pay  the  same  ?  If  so,  give  the 
precise  date  of  such  agreement,  and  the  persons  by  whom 
it  was  made  ? 

"  Answer.  No  ;  only  by  compliance  with  V.  Butsch's 
communication  about  the  30th  of  November,  1877,  they 
furnished  all  the  means  to  operate  the  mill. 

"18.  If  you  say  any  such  arrangement  was  ever  made 
to  assume  or  pay  plaintiffs'  claims,  state  fully  whether 
there  was  any  consideration  for  said  arrangement,  and  ful- 
ly what  that  consideration  was. 

"  Answer.  No ;  only  by  furnishing  the  means  to  run 
the  mill  and  paying  all  the  expenses  of  the  same,  and  re- 
ceiving the  proceeds  thereof. 

"  19.  If  you  answer  that  Rhodes  &  Bradley  ever  as- 
sumed to  pay  any  debts  of  said  corporation,  state  fully  and 
particularly  the  amount  of  the  debts  thus  assumed,  and 
the  person  to  whom  each  amount  was  due. 

"  Answer.    No." 

The  proposition  insisted  upon  by  the  counsel  on  behalf 
of  the  appellants  is,  that  the  special  finding  shows 
that  no  contract  was  ever  made  between  the  ap- 
pellants and  the    appellees,    either  verbal    or    written; 
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and  that  the  special  finding  also  shows  a  state  of 
facts  out  of  which  no  implied  contract  arises ;  and  there- 
fore that  the  special  finding  Is  inconsistent  with  the  gen- 
eral verdict,  and  should  control  the  latter ;  and  that  the 
court  should  have  given  judgment  accordingly  in  favor  of 
the  appellants. 

It  is  certain  that  the  special  finding  does  show  that  no 
express  contract,  either  verbal  or  written,  was  ever  entered 
into  between  the  appellants  and  the  appellees,  for  the  per- 
formance of  the  services  on  which  the  suits  are  founded ; 
but  we  think  the  interrogatories  and  answers  of  the  special 
finding,  when  taken  and  construed  together,  as  is  required 
to  be  done,  find  the  following  facts  :  That  the  appellants 
agreed  with  Butsch,  the  president  of  the  Capitol  City  Roll- 
ing Mill  Company,  upon  a  sufficient  consideration,  to  fur- 
nish the  means  to  operate  the  rolling  mill,  and  carry  on  its 
business,  including  the  payment  of  the  operatives  engaged 
in  the  mill ;  that  means  were  so  furnished  for  that  purpose 
by  the  appellants,  and  that  they  received  the  proceeds  of 
the  mill ;  that  the  operatives  were  informed  of  this  con- 
tract between  the  president  of  the  rolling  mill  and  the  ap- 
pellants, and  acted  upon  it  in  rendering  their  services  to 
the  mill ;  that  the  appellants  knew  that  the  operatives  act- 
ed upon  the  faith  of  said  contract  in  rendering  their 
services,  and  made  no  objections  thereto ;  and  that  the 
services  were  rendered  as  claimed,  to  the  amount  found. 

Out  of  these  facts  we  think  an  implied  contract  would 
arise  in  favor  of  the  appellees,  upon  rendering  the  services, 
and  against  the  appellants,  to  pay  for  the  services  when 
rendered.  It  was  not  necessary  that  there  should  have 
been  an  express  contract,  either  verbal  or  written,  between 
the  appellants  and  the  appellees;  when  the  giervices  were 
fendered  and  accepted,  the  law  instantly  made  the  contract 
for  them. 

"We  can  not  see  any  necessary  conflict  between  the  gen- 
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eral  verdict  and  the  special  finding,  upon  their  faces ;  and 
when  we  look  into  the  evidence,  which  is  all  before  us,  it 
appears  to  us  that  they  are  in  full  harmony.  See  Buskirk 
Prac.  216,  and  the  authorities  therein  cited  ;  also  the  fol- 
lowing cases :  Adanis  v.  Cosby ^  48  Ind.  153 ;  The  Indian- 
apolis  ^  St  Louis  R,  R.  Co.  v.  Stouty  58  Ind.  143 ;  Graham 
V.  Graham^  55  Ind.  23 ;  Murray  v.  Phillips^  59  Ind.  56 ;  The 
Detroit,' Eel  River  and  111.  R.  R.  Co.  v.  iaHon,  61  Ind.  293 ; 
The  Indianapolis  and  Vincennes  R.  R.  Co.  v.  McCaffrey ^  62 
Ind.  552  ;  Ohm  v.  Yung,  63  Ind.  432. 

Again :  The  contract  between  the  appellants  and 
Batsch,  the  president  of  the  Rolling  Mill  Company,  by 
which  the  appellants  agreed  to  furnish  means  to  pay  the 
operatives  of  the  mill  for  their  labor,  was  a  contract  for  the 
beuetit  of  the  latter,  and  each  one  may  enforce  his  action 
upon  it  in  his  own  name,  even  though  he  had  no  knowl- 
edge of  such  contmct  at  the  time  he  rendered  the  services. 
It  is  settled  law  in  this  State  that  a  contract  made  by  one 
with  another  for  the  benefit  of  a  third  person  may  be  en- 
forced by  the  latter.  See  the  case  of  Miller  v.  Billingslyy 
•II  Ind.  489,  and  the  authorities  therein  cited. 

The  case  is  not  embarrassed  by  the  statute  of  frauds,  as 
the  appellants  seem  to  think.  Their  contract  with  Bat«ch 
was  not  to  pay  the  debt  of  another,  but  to  pay  their  own 
debt  to  another.  The  general  verdict  implies,  and  the 
Bpecial  finding  shows,  that  the  debt  did  not  exist  at  the 
time  the  contract  was  made ;  it  was  therefore  not  a  con- 
tract to  pay  the  existing  debt  of  another,  and  was  not  re- 
quired to  be  in  writing. 

The  learned  counsel  critically  object  to  the  use  of  the  verb 
''operate"  in  an  active  sense,  as  meaning  running  the  mill  or 
carrying  on  its  business.  They  think  that  the  use  of  the 
word  in  that  sense  by  the  court  in  its  instructions  to  th« 
jury,  and  also  in  the  special  finding,  has  injured  their  case 
by  confusing  and  misleading  the  jury.    They  say :    "  The 


Mi?      140 
'itiS      324 

ll70         1221 


140  SUPREME  CODRT  OF  INDIANA. 

The  State  v,  Flannagan. 

truth  is  that  the  verb  operate  is  a  neuter  verb.  The  mill 
operates,  but  the  miller  does  not  operate  the  mill.'*  It 
may  be  that  the  etymology  of  the  word  makes  it  a  neuter 
verb ;  but  modern  usage  has  accepted  it  as  an  active  verb. 
In  this  it  is  in  consonance  with  the  noun  opera^zi;^,  as  mean- 
ing a  manufacturer,  or  artisan,  who  performs  the  manual 
labor  necessary  to  cause  a  mill  or  factory  to  operate.  The 
word  "operate"  is  frequently  used  by  the  Legislature  in  the 
statutes  oi  this  State  in  its  active  sense,  when  applicable  to 
the  business  of  railroads,  as  meaning  running  or  managing 
a  railroad.  The  law  uses  words  in  their  accepted  sense, 
rather  than  according  to  their  strict  etymology,  or  to  the 
niceties  of  philology  We  do  not  think  the  court  erred  in 
the  use  of  the  word  "operate  ;*'  at  least  we  have  ventured  to 
use  it  in  the  same  sense  in  this  opinion. 

It  does  not  appear  to  us  necessary  to  set  out  the  instruc- 
tions given  and  refused,  or  to  particularly  notice  some 
other  points  saved  in  the  record,  and  debated  in  the  briefs 
of  counsel.  The  case  was  evidently  tried  below  upon  the 
ground  we  have  placed  it  here  ;  and,  if  we  are  right  in  this, 
it  can  scarcely  be  claimed  that  the  court  erred  in  the  ques- 
tions not  particularly  noticed,  for  they  are  all  in  harmony 
with  the  main  question  as  here  decided.  We  must  be  ex- 
cused from  this  labor  on  account  of  the  great  length  to 
which  this  opinion  has  already  been  extended. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


Thk  State  v.  Flannaoan, 

Criminal  Law. —  ToU-Qaie  on  Tumplhe  out  of  Itrpalr, — Siaiuie  Cbn- 
ainied. — Nuisance. — The  inevitable  inference  from  section  1  of  the  act  of 
March  Cth,  1850,  1  K.  S.  1876,  p.  C71,  is,  that  a  turnpike  company  has  no 
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right  to  maintain  a  toll-gate  upon  a  part  of  its  road  which  has  remained 
out  of  repair  for  an  unreasonable  time  ;  and  that  if  such  company  persists 
in  maintaining  a  toll-gate  upon  any  part  of  its  road  so  remaining  out  of 
repair,  such  toll-gate  becomes  an  obstruction  which  may  be  abated  as 
a  public  nuisance. 

Sams.— The  franchise  of  such  company  in  such  case  lapses,  at  least  until  the 
Toad  is  duly  put  in  repair. 

SAU%.SrecJdng  Down  JbU-Gaie. — A  traveller  who,  without  committing  a 
breach  of  the  peace,  breaks  down  a  toll-gate  so  maintained,  is  not  guilty 
of  the  misdemeanor  defined  in  section  66,  2  R.  S.  1876,  p.  479. 

From  the  Montgomery  Circuit  Court. 

T,  W.  Woollen^  Attorney  General,  Q.  W.  Collings^  Pros- 
ecuting Attorney,  P.-  S.  Kennedy y  W.  T.  Brushy  D.  A. 
Roach  and  E.  C,  Snyder,  for  the  State. 

G,  W.  Paul  and  J.  E.  Humphries^  for  appellee. 

S'iBLACK,  J. — This  was  a  prosecution  upon  information, 
against  Harrison  Flannagan,  under  section  66  of  the  mis- 
demeanor act,  2  R.  S.  1876,  p.  479,  for  breaking  down  a 
toll-gate  belonging  to  the  Crawfordsville  and  Eastern 
Turnpike  Company. 

Upon  a  trial  by  a  jury,  a  verdict  of  acquittal  was  return- 
ed and  the  defendant  discharged. 

The  State  has  brought  the  cause  to  this  court  upon  cer- 
tain questions  of  law,  reserved  at  the  trial  under  section 
119  of  the  criminal. code.  2  R.  8. 1876,  p.  405. 

Harvey  Solan  testified  on  behalf  of  the  State  at  the  trial, 
as  follows : 

"  I  have  been,  since  the  1st  day  of  December,  1878,  the 
keeper  of  a  toll-gate  belonging  to  the  Crawfordsville  and 
Eastern  Turnpike  Company ;  the  toll-gate  is  on  a  part  of 
the  road  owned  by  that  company,  known  as  the  *  Hill's 
Factory  Road,'  being  a  branch,  or  extension,  of  their  main 
line ;  the  road  has  been  used  and  travelled  and  toll  paid 
and  collected  on  the  same  as  a  turnpike  or  gravel  road  for 
a  number  of  years.  On  the  17th  day  of  January,  1879, 
the  defendant,  Harrison  Flannagan,  while  travelling  upon 
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this  road,  stopped  at  the  toll-gate  kept  by  me  with  his 
team,  which  was  attached  to  a  sled,  and,  the  toll-gate  being 
closed,  demanded  that  I  should  raise  the  gate  and  let  him 
pass,  which  I  refused  to  do  unless  he  would  pay  me  the 
toll  due  for  travelling  over  the  roa^l  that  time.  He  refused 
to  pay  the  toll  demanded,  but  said  he  would  pay  for 
travellinff  over  the  north  end  or  main  line  of  the  road.  I 
told  him  I  would  not  raise  the  gate  unless  he  paid  toll  for 
all  the  road  that  he  had  travelled  over  in  making  that 
trip.  He  said  that  he  would  not  do  so,  and  that  he 
intended  to  break  down  the  gate  and  go  through,  and 
wanted  to  know  if  I  would  make  any  resistance. 
I  told  him  that  I  did  not  know  that  I  would ;  he  th>en 
took  a  piece  of  timber  and  broke  the  gate  in  the  middle  ; 
the  gate  wajs  fastened  on  a  pivot  at  one  end,  and  on  a  poet, 
so  as  to  be  convenient  for  raising  and  shutting  down.  At 
the  time  the  defendant  broke  the  gate,  it  was  closed  and 
fastened  with  a  padlock  at  one  end.  After  breaking  the 
gate,  the  defendant  twisted  one  piece  from  the  post  on 
which  it  was  fastened,  put  it  on  his  sled,  carried  it  about  a 
mile,  and  threw  it  in  a  hollow.  The  damage  done  to  the 
gate  was  about  $1.50  or  f  2.00.  The  toll-gate  was  situated 
on  the  extension  or  branch  road  I  have  mentioned,  in 
Montgomery  county,  Indiana,  and  was  the  property  of  the 
Crawfordsville  and  Eastern  Turnpike  Company,  and  the 
road  on  which  it  was  located  was  the  property  of  that 
company." 

Volney  Q.  Irwin  also  testified  on  behalf  of  the  State,  as 
follows : 

"  That  the  road  on  which  the  toll-gate  in  question  was 
located  was  a  branch,  two  or  three  miles  long,  of  the  turn- 
pike road  of  the  Crawfordsville  and  Eastern  Turnpike 
Company ;  that  the  gate  was  broken  by  the  defendant 
January  17th,  1879,  and  the  damage  was  $1.50  or  $2.00  ; 
that  he  was  president  of  said  Turnpike  Company." 
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Over  the  objection  of  the  prosecuting  attorney,  Henry 
Biufoni  was  permitted  to  testify  on  behalf  of  the  defeud- 
aut,  as  follows : 

"I  have  known  the  road  upon  which  the  toll-gate  men- 
tioned in  the  information  was  located,  for  a  long  time.  I 
knew  it  before  the  company  styling  itself  the  Crawfordsvillo 
and  Eastern  Turnpike  Company  claimed  to  own  it.  I  have 
known  it  ever  since  that  pretended  company  has  been  exer- 
cising, and  claiming  the  right  to  exercise,  ownership  over 
it,  and  it  has  not,  since  that  company  has  been  controlling 
and  collecting  toll  for  travelling  over  it,  been  in  repair, 
being  muddy,  and  little  or  no  gravel  upon  it.  In  fact, 
there  were  many  places  where  it  was  impossible  to  tell 
that  any  gravel  had  ever  been  placed  upon  it.  It  had,  at 
the  time  the  gate  was  broken  by  the*  defendant,  been  out 
of  repair  for  an  unreasonable  length  of  time,  six  months 
or  more,  and  was  inconvenient  on  that  account  for  travel. 
Wagons  would  cut  through  after  any  slight  rain,  and,  at 
many  places,  it  was  almost  impassable,  and  never  did  form 
a  hard,  smooth,  even  surface,  there  being  only  three  or  four 
inches  of  gravel  put  on  it  at  the  first." 

On  cross-examination,  the  said  Binford  further  said  : 

"  The  road  I  am  testifying  about  is  only  a  part  of  the 
entire  road  which  the  Crawfordsville  and  Eastern  Turn- 
pike Company  claims  to  own.  The  other  part  of  the  road 
connects  with  the  part  in  question  at  both  ends,  and  is, 
and  always  has  been,  in  better  condition.  The  north  end 
of  the  road  in  question  has  not  been  so  bad  as  other  parts, 
but  it  is  owing  to  the  fact  that  it  is  on  high  and  dry 
ground,  and  not  because  the  company  has  kept  it  up." 

The  court  thereupon,  on  its  own  motion,  instructed  the 
jury  that  "A  turnpike  company  may  erect  and  maintain 
toll-gates  at  such  points  on  its  road  as  the  directors  of  the 
company  may  choose  for  that  purpose,  and  may  collect 
toll  thereat  from  persons  travelling  over  its  road,  and  may 
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close  the  gate  on  persons  refusing  to  pay  toll :  Provided^ 
however,  that  the  part  of  the  road  at  which  the  toll-gate 
is  located  is  not  out  of  repair,  and  has  not  been  out  of  re- 
pair an  unreasonable  length  of  time.  If  the  toll-gate  of  a 
turnpike  company  is  situated  on  a  part  of  the  road  which 
is,  and  has  been  for  an  unreasonable  length  of  time,  out  of 
repair,  such  road  having  been,  prior  thereto  and  at  the 
time  of  the  location  and  constructing  of  said  turnpike,  a 
public  highway,  and  the  turnpike  [company]  owning  only 
an  easement  over  it  since,  [and]  if  in  such  case,  it  having 
been  at  the  time  of  such  travel  out  of  repair  an  unreason^ 
able  length  of  time,  it  would  have  lapsed  into  the  condi- 
tion of  an  ordinary  public  highway,  free  to  all,  and  if  a 
person  travelling  over  the  road  is  obstructed  by  such  gate, 
and  prevented  from  proceeding  on  his  journey,  he  may  use 
as  much  force  as  is  necessary  to  accomplish  the  purpose 
without  committing  a  breach  of  the  peace,  although  a  part 
of  the  road  of  such  company,  over  which  such  person  has 
travelled,  is  not  out  of  repair.  Such  company  has  no  right  to 
maintain  a  toll-gate  on  a  material  part  of  the  road  which 
is  out  of  repair,  and  has  been  so  for  an  unreasonable 
length  of  time,  to  collect,  toll  for  travelling  over  a  part  of 
the  road  that  is  in  repair,  which  previous  to  and  at  the 
time  of  its  construction  was  a  public  highway." 

To  the  giving  of  which  instruction  the  prosecuting  at- 
torney at  the  proper  time  excepted. 

The  prosecuting  attorney  then  Requested  the  court,  on 
behalf  of  the  State,  to  instruct  the  jury,  that,  "If  any  part  of 
the  road  in  question  was  in  good  repair,  the  company  had 
a  right  to  erect  a  toll-gate  on  such  road  and  collect  toll 
from  any  one  travelling  thereon  for  the  part  of  such  road 
travelled  over  as  was  in  good  condition,  and  any  one  trav- 
elling on  such  road,  if  any  part  of  the  same  was  in  good 
condition  would  have  no  right  to  break  down  such  toll- 
gate."  Which  instruction  the  court  refused  to  give,  to 
which  refusal  the  prosecuting  attorney  also  excepted. 
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Qnestions  of  law  were  severally  reserved  by  the  prosecut- 
ing attorney  upon  the  admission  of  the  testimony  of  Bin- 
furd,  upon  the  giving  of  the  instruction  first  above  set  out^ 
and  upon  the  refusal  of  the  court  to  give  the  instruction 
lastly  above  named,  and  it  is  to  those  questions  of  law,  so 
reserved,  that  our  attention  has  been  directed  by  this  ap- 
peal. 

The  act  of  March  5th,  1859,  prohibiting  turnpike,  road 
and  other  similar  companies  from  collecting  tolls,  in  cer- 
tain cases,  1  R.  S.  1876,  p.  671,  sec.  1,  provides  that  the 
owners  of  such  roads  shall  not  be  entitled  to  collect  and 
receive  tolls  upon  such  roads,  when  the  same  have  become, 
and  have  been  permitted  to  be  for  an  unreasonable  length 
of  time,  out  of  repair,  and  that  prohibition  extends  to  parts 
of  such  roads  so  becoming,  and  so  for  an  unreasonable 
length  of  time  remaining,  out  of  repair. 

The  inevitable  inference  from  that  provision  of  the  stat- 
ute is,  that  a  turnpike  company  has  no  right  to  maintain  a 
toll-gate  upon  a  part  of  its  road  so  remaining  out  of  repair 
for  an  unreasonable  time,  and  that  if  such  company  shall 
persist  in  maintaining  a  toll-gate  upon  a  part  of  its  road 
over  which  its  right  to  collect  tolls  on  such  part  has  ceased, 
8uch  toll-gate  becomes  an  obstruction  upon  its  road,  and 
liable  to  be  abated  as  a  public  nuisance. 

Cooley  on  Torts,  in  speaking  of  the  abatement  of  nui- 
sances, at  page  46,  says  : 

"  The  question  who  may  abate  a  nuisance  may  depend 
upon  whether  the  nuisance  is  public  or  private.  K  it  is  a 
private  nuisance,  he  only  can  abate  it  who  is  injured  by 
its  continuance  :  if  it  is  a  public  nuisance,  he  only  may 
abate  it  who  sufiers  a  special  grievance  not  felt  by  the 
public  in  general.  Therefore,  if  one  places  an  obstruction 
in  a  public  street,  an  individual  who  is  incommoded  by  it 
may  remove  it ;  but  unless  he  has  occasion  to  make  use  of 
the  highway  he  must  leave  the  public  injury  to  be  re- 
VoL.  LXVII.— 10 
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dressed  by  the  public  authorities.  It  is  the  existence  of  an 
emergency  which  justifies  the  interference  of  the  in- 
dividual. 

"  In  permitting  this  redress,  certain  restrictions  are 
imposed  to  prevent  abuse  or  unnecessary  injury.  One 
of  these  is,  that  the  right  must  not  be  exercised  to 
the  prejudice  of  the  public  peace  :  therefore,  if  the  abate- 
ment is  resisted,  it  becomes  necessary  to  seek  in  the  courts 
the  ordinary  legal  remedies.  Another  is,  that,  as  a  general 
rule,  before  resorting  to  such  extreme  measures,  the  party 
responsible  for  the  nuisance  should  be  notified  of  its  ex- 
istence, and  requested  to  remove  it ;  and  the  forcible  abate- 
ment would  only  be  justified  when,  after  lapse  of  reasona- 
ble time,  the  request  was  not  complied  with.  This,  how- 
ever, is  by  no  means  a  universal  rule." 

ITuisances  created  by  an  act  of  commission,  in  defiance 
of  the  rights  of  those  whom  such  nuisances  injure,  are 
enumerated  as  exceptions  to  the  rule  requiring  notice  to 
the  party  committing  them,  before  abatement. 

The  doctrine  as  to  the  abatement  of  nuisances,  announced 
as  above  by  Cooley,  is  well  supported  by  numerous  Amer- 
ican cases,  ftnd  may,  we  think,  be  safely  accepted  as  an 
apt  and  succinct  statement  of  the  law  on  that  subject,  as 
applicable  to  the  admission  of  Binford's  testimony. 

Applying  the  law  as  thus*  stated,  we  see  no  error  in 
the  admission  of  the  testimony  of  Binford,  as  complained 
of  by  the  appellant. 

The  instruction  given  by  the  court  said  to  the  jury,  in 
effect,  that  when  a  certain  class  of  turnpike  companies  have, 
by  neglect  to  repair  their  roads,  forfeited  their  rights  to 
charge  and  collect  tolls,  such  roads  lapse  into  the  condition 
of  ordinary  public  highways  and  become  free  to  all.  We 
see  no  reason  why  the  court  might  not  have  gone  further, 
and  said  that,  under  the  various  statutes  of  the  State, 
when  any  turnpike  company  has  forfeited  its  right  to  col- 
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lect  and  receive  tolls,  its  road  lapses,  for  the  time  being,  at 
least,  into  the  condition  of  an  ordinary  highway,  and  be- 
comes free  to  all ;  that  is,  all  acquire  the  right  to  pass  over 
Buch  road  free  of  charge. 

This  forfeiture  of  the  right  to  collect  tolls  is  a  matter 
quite  distinct  from  a  forfeiture  of  the  franchise  of  the 
company,  and  may  prove  to  be  only  a  temporary  for- 
feiture, dependent  upon  the  subsequent  action  of  the 
company  itself.    See  1  R.  8.  1876,  pp.  671,  672,  678. 

The  forfeiture  of  the  right  to  collect  tolls  does  not 
necessarily  forfeit  the  franchise  of  the  company,  and  in 
that  consists  a  distinction  which  ought  to  be  observed 
while  considering  some  of  the  authorities  cited  by  the  ap- 
pellant. 

With  this  explanation,  we  see  no  objection  to  the  in- 
struction given  by  the  court  as  above  set  forth.  Construing 
its  evident  meaning  as  we  do,  we  regard  it  as  being  in  har- 
mony with  the  weight  of  authority  on  the  subject  of  the 
abatement  of  nuisances,  as  applicable  to  the  evidence  in 
the  cause.  Gunter  v.  Geary ^  1  Cal.  462 ;  M  Dorado  Co. 
V.  Davison,  80  Cal.  520 ;  State  v.  Parrott,  71  N.  C. 
311 ;  Bumham  v.  HotchkisSj  14  Conn.  811 ;  Harvey  v. 
Dewoodyy  18  Ark.  262 ;  Clark  v.  7%e  Lake,  etc..  Ice  Co., 
24  Mich.  508 ;  Selman  v.  Wolfe,  27  Tex.  68 ;  The  Man- 
kattan,  etc.,  Co.  v.  Van  Keuren,  28  N".  J.  251 ;  Earp  v. 
Lee,  71  111.  198 ;  Addison  Torts,  sec.  270. 

What  we  have  said  sufficiently  indicates  that  there  was 
no  error  in  the  refusal  of  the  court  to  give  the  instruction 
prayed  for  on  behalf  of  the  State. 

The  appeal  is  not  sustained. 
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134  433 
125  461 

9!    148 
156  605 

I     Attornby  Gsneral. — Right  to  Collect  and  Sue,— Fees  and  Salaries, — ^The 

I    67     148 

ei67   636  act  of  March  lOlh,  1873,  1  B.  S.  1876,  p.  151|  supplemental  to  the  act  of 

167   637  February  21st,  1865,  1  R.  S.  1876,  p.  149,  providing  ••  for  the  election,  fix- 

67      148  ing  the  compensation,  and  prescribing  the  duties   of  Attorney  General 

—  of"  this  State,  authorizes  that  officer  to  collect  at  once,  with  or  without 

suit}  all  amounts  paid  to  any  public  officer  of  the  State,  or  to  any  county 
officer,  or  to  any  other  person,  arising  from  any  of  the  sources  mentioned 
in  section  9  of  said  act,  and  not  paid  over  by  such  officer  or  person  into 
the  proper  treasury,  as  required  by  law  ;  except  fines,  forfeitures,  and 
property  escheating  or  belonging  to  the  State,  which  he  can  neither  collect 
nor  sue  for  until,  on  the  expiration  of  a  year  from  the  accruing  of  a 
cause  of  action  therefor  in  favor  of  the  State,  the  proper  prosecuting  at- 
torney has  failed  to  collect,  or  institute  suit  for,  the  same. 

SA.MK. — Compensation. — Under  said  section  9,  the  Attorney  General  b 
entitled  to  retain,  for  himself,  out  of  sums  so  collected  by  him  or  his  as- 
sistants, the  commissions  specified  therein. 

Same. — AssUtants  and  their  Compensation, — Under  section  11  of  that  act  he 
is  authorized  to  appoint  as  many  assistants  as  he  may  deem  proper  ;  and 
to  pay  them,  out  of  sums  collected  by  them,  ten  per  centum  thereof  as 
their  compensation. 

Sa^uz.— Debt  due  State  from  United  States, — Under  said  section  9,  the  Attor- 
ney General  was  authorized  to  collect  any  sum  due  from  the  United 
States  to  this  State,  for  moneys  expended  by  the  latter  in  the  war  of  the 
Rebellion,  and  to  retain  out  of  the  same,  as  compensation,  his  proper  com- 
missions. 

Same. — S'e^Q^.— Where,  in  making  such  collection,  there  was  a  valid 
credit  in  favor  of  the  United  States,  the  Attorney  General  was  entitled  to 
calculate  his  commissions,  not  on  the  whole  amount,  but  simply  on  the 
residue,  of  the  claim  in  favor  of  the  State. 

Prom  the  Marion  Circuit  Court. 

T.  W.  Woollen,  Attorney  General,  G.  B.  Sleeth  and  J.  J), 
Works,  for  appellant. 

A.  L.  Roache,  E,  H.  Lamme,  G.  G.  Reily  and  J.  C.  Den- 
ny, for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellant,  against  the 
appellee,  James  C.  Denny,  formerly  the  Attorney  General 
of  this  State,  for  the  recovery  of  certain  moneys  belonging 
to  the   State ;  which  moneys,  it  was  alleged,  the  appel- 
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lee  had  received  as  such  Attorney  General,  during  his 
term  of  office,  and  had  failed  and  refused  to  pay  over  or  ac- 
count for  to  the  proper  officers  of  the  State. 

The  appellant's  complaint  contained  three  paragraphs^ 
to  each  of  which  the  appellee  demurred,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  These  demurrers  were  severally  sustained  by  the 
coart,  and  to  each  of  these  decisions  the  appellant  excepted. 
The  State,  by  its  Attorney  General,  declining  to  amend 
either  paragraph  of  its  complaint  and  electing  to  stand 
thereon,  judgment  was  rendered  for  the  appellee. 

From  this  judgment,  the  State  has  appealed  to  this 
court,  and  has  here  assigned,  as  errors,  the  several  deci- 
sions of  the  court  below,  in  sustaining  the  appellee's  demur- 
rers to  each  paragraph  of  the  complaint.  We  will  sepa- 
rately consider  and  decide  upon  the  sufficiency  of  the  facts 
stated  in  each  paragraph  of  the  complaint,  in  their  enu- 
merated order,  to  constitute  a  cause  of  action. 

1.  In  the  first  paragraph  of  the  complaint,  it  was  al- 
leged, in  substance,  that  at  the  October  election,  1872,  the 
appellee  was  duly  elected  Attorney  General  of  the  State  of 
Indiana,  and  on  the  7th  day  of  November,  1872,  he  duly 
qualified  and  entered  upon  the  duties  of  his  office,  and 
served  therein  for  the  term  of  two  years  from  the  day  last 
named,  as  such  Attorney  General ;  that  during  his  said 
term,  and  after  the  passage  of  the  act  of  March 
10th,  1873,  in  reference  to  the  powers  and  duties- 
of  the  Attorney  General,  the  appellee,  assuming  to 
act  under  the  provisions  of  section  9  of  said  act, 
collected  of  public  officers  of  this  State  and  county  officers 
and  other  persons,  who,  the  appellee  had  ascertained,  had 
received  moneys  belonging  to  the  State,  for  unclaimed  wit- 
ness fees,  court  docket  fees,  moneys  unclaimed  in  estates  or 
guardianships,  fines  and  forfeitures,  and  moneys  that  had 
escheated  to  the  State  for  the  want  of  heirs^  the  sum  of 
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one  hundred  thousand  dollars,  which  moneys  had  been 
collected  by  such  officers  and  persons  for  the  State,  and 
had  not  been  paid  .into  the  proper  treasury,  according  to 
law,  and  which  moneys  were  all  collected  by  the  appellee, 
as  such  Attorney  General,  without  suit,  but  when  so  col- 
lected they  were  being  held  by  such  offieei's  and  persons 
beyond  the  time  when,  by  law,  they  should  have  paid 
the  same  into  the  proper  treasury ;  that  the  appellee,  out 
of  the  said  moneys  so  collected,  paid  to  his  assistants  in 
making  such  collections  ten  per  cent,  of  the  amount  so 
collected,  under  the  provisions  of  section  11  of  said  act, 
and  retained  for  his  own  compensation  the  fees  mentioned 
in  said  section  9,  to  wit,  twenty  per  cent,  on  the  first  one 
thousand  dollars,  ten  per  cent,  on  sums  not  exceeding  two 
thousand  dollars,  and  on  all  sums  exceeding  two  thousand 
dollars  five  per  cent.;  that  said  fees,  so  paid  to  his  assist- 
ants  by  the  appellee,  were  retained  by  him,  amounting  in 
the  aggregate  to  the  sum  of  twenty  thousand  dollars, 
which  fees  were  illegally  paid  out  and  retained  by  the  ap- 
pellee, and  that  the  said  sum  should  have  been  paid  into 
the  proper  treasury  for  the  use  and  benefit  of  the  State  and 
its  trust  funds,  which  the  appellee  had  hitherto  refused  to 
do,  to  the  appellant's  damage  iu  the  sum  of  twenty  thou- 
sand dollars. 

From  this  summary  of  the  facts  alleged  m  the  first  para- 
graph of  the  complaint,  it  will  be  readily  seen,  we  think, 
that  the  questions  presented  by  the  alleged  error  of  the 
court,  in  sustaining  the  appellee's  demurrer  to  this  para- 
graph, depend  for  their  proper  decision  upon  the  construc- 
tion which  must  be  given  to  the  statutory  provisions  de- 
fining the  duties  and  prescribing  the  compensation  and 
fees  of  the  Attorney  General  and  his  assistants. 

The  office  of  Attorney  General  for  the  State  of  Indiana 
was  first  created  by  an  act  providing  for  the  election,  fix- 
ing the  compensation,  and  prescribing  the  duties  of  such 


NOVEMBER  TERM,  1879.  151 


Tho  State,  ex  reL  Attorney  General,  v.  Denny. 

Attoruey  General,  approved  February  21st,  1855.  By  sec- 
tion 4  of  this  act,  it  was  made  the  duty  of  the  Attorney 
Geueral  to  prosecute  and  defend  all  suits  that  might  be 
instituted  by  or  against  the  State,  the  prosecution  or  de- 
fence of  which'  was  not  already  provided  for  by  law,  when- 
ever notified  ten  days  of  the  pendency  thereof  by  the  clerk 
of  the  court  in  which  such  suits  were  pending,  and  when- 
ever required  by  the  Governor,  or  a  majority  of  the  officers 
of  State,  in  writing,  to  be  furnished  him  within  a  reasonable 
time  for  the  purposes  therein  contemplated.  By  an  act 
which  became  a  law  on  the  3d  day  of  June,  1861,  this  sec- 
tion 4  was  amended  by  adding  thereto  the  following  pro- 
vision :  ^'And  he  shall  prosecute  and  defend  all  criminal 
or  State  prosecutions  that  are  now  or  hereafter  may  be 
pending  in  the  Supreme  Court  of  the  State  of  Indiana." 

By  section  6  of  the  original  act  of  February  21st,  1855,  it 
was  made  the  further  duty  of  such  .  Attorney  General, 
whenever  required  so  to  do  by  any  officer  of  State,  to  fur- 
nish the  applicant  a  written  opinion  touching  any  point  of 
law  concerning  the  official  duties  of  such  officer,  and  to  either 
branch  of  the  General  Assembly  when  requested  so  to  do 
by  a  resolution  thereof  asking  an  opinion  concerning  the 
validity  of  an  existing  or  proposed  law,  or  conflicts  there- 
of. 

By  section  7  of  said  original  act,  it  was  provided  that 
"  Such  Attorney  General  shall  receive  for  his  compensa- 
tion the  sum  of  one  thousand  dollars  per  annum,  to  be 
audited  and  paid  quarterly  out  of  the  State  Treasury." 
By  an  act,  approved  June  3d,  1861,  this  section  7  was  also 
amended,  by  making  thereto  the  following  addition  :  "And 
»hall  in  addition  thereto  be  allowed  a  docket  fee  of  live 
dollars  in  each  criminal  or  State  prosecution  by  him  so 
prosecuted  or  defended  in  the  Supreme  Court,  to  be  taxed 
against  the  adverse  party,  and  collected  as  a  part  of  the 
costs  against  such  adverse  party:  Prooidedy  That  in  no 
event  rfiall  the  docket  fee  be  paid  by  the  State." 
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Such  were  the  duties  and  such  the  compensation  of  the 
Attorney  General  of  this  State,  and  such  they  remained 
from  June  8d,  1861,  until  March  10th,  1873.  By  an  act 
entitled  "An  act  supplemental"  to  the  aforesaid  act  of  Feb- 
ruary 21st,  1855,  and  repealing  the  said  amendatory  act  of 
June  8d,  1861,  and  "prescribing  additional  duties  of  clerks 
of  circuit  courts,  and  prosecuting  and  district  attorneys,"* 
approved  March  10th,  1873,  the  office  of  Attorney  General 
of  this  State  was  in  a  great  measure  reconstructed,  and  the 
duties,  salary,  fees  and  emoluments  of  the  office  were  all 
largely  increased.  Acts  1878,  p.  18 ;  1  R.  S.  1876,  p.  151. 
By  section  1  of  this  supplemental  act,  the  Attorney  Gen- 
eral  was  required  to  reside  at,  and  keep  an  office  in,  the 
city  of  Indianapolis,  and  to  be  in  said  office,  in  person  or  by 
deputy,  during  business  hours  on  all  business  days,  unless 
engaged  in  court  or  elsewhere  in  the  service  of  the  State. 

Sections  2,  8,  9  and  11  of  this  supplemental  act  are  the 
only  ones  which  seem  to  have  an  especial  bearing  on  the 
questions  presented  for  decision  in  this  case,  and  these 
sections  we  will  set  out  in  full,  in  this  connection,  as  fol- 
lows : 

"  Sec.  2.  That  in  all  cases  where  the  prosecuting  at- 
torneys have  failed  for  one  year  after  the  assessment  of  any 
fine  or  the  forfeiture  of  any  recognizance,  or  may  hereafter 
for  one  year  after  the  assessment  of  any  fine  or  forfeiture 
of  any  recognizance,  fail  to  institute  proceedinjfs  to  collect 
atid  pay  into  the  proper  treasury,  any  fine  or  forfeiture,  it 
shall  be  theduty  of  the  Attorney  General  to  institute  pro- 
ceedings and  collect  and  have  paid  into  the  proper  treas- 
ury all  such  fines  and  forfeitures. 

"  Sec.  8.  That  it  shall  be  the  duty  of  the  Attorney  Gen- 
eral to' keep  a  record  of  all  opinions  given  by  him  to  the 
Governor,  the  General  Assembly,  or  to  any  of  the  State 
officers,  and  an  accurate  account  of  all  moneys  collected  or 
received  by  him  under  the  provisions  of  this  act,  in  a  sub- 
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stantially  bound  book,  and  to  pay  over  to  the  proper  offi- 
cer all  money  collected  at  the  end  of  each  month. 

"  Sec.  9.  It  shall  be  the  further  duty  of  the  Attorney 
General  to  ascertain  from  time  to  time  the  amounts  paid 
any  public  officer  of  the  State,  or  any  county  officer,  or 
other  person,  for  unclaimed  witness  fees,  court  docket  fees, 
license,  money  unclaimed  in  estates  or  guardianships,  fines 
or  forfeitures,  or  moneys  that  escheat  to  the  State  for  want 
of  heirs,  or  from  any  other  source  where  the  same  is  by 
any  law  required  to  be  paid  to  the  State,  or  any  officer  in 
trust  for  the  State ;  and  in  all  cases  where  the  officers 
whose  duty  it  shall  be  to  collect  the  same  shall  fail,  neg- 
lect or  refuse  for  twelve  months  after  the  cause  of  action 
in  favor  of  the  State  shall  have  accrued,  or  shall  fail,  neg- 
lect or  refuse  to  sue  for  and  proceed  to  recover  any  prop- 
erty belonging  to  or  which  may  escheat  to  the  State,  the 
8^d  Attorney  General  shall  institute  or  cause  to  be  institut- 
ed and  prosecuted  all  necessary  proceedings  to  compel  the 
payment  of  or  recovery  of  any  such  property.  For  all  col- 
lections made  or  property  recoverjed,  under  the  provisions 
of  this  section,  the  Attorney  General  shall  be  allowed  a 
commission  of  twenty  per  cent,  on  the  first  thousand  dol- 
lars, ten  per  cent,  on  sums  not  exceeding  two  thousand  dol- 
lars, and  on  all  sums  exceeding  two  thousand  dollars  five 
per  cent.  And  for  the  purpose  of  enabling  the  Attorney 
General  to  ascertain  the  facts  herein  contemplated,  it  is 
hereby  made  the  duty  of  the  officers  having  the  custody 
of  any  such  moneys,  to  report  all  the  facts  to  said  Attor- 
ney General  upon  oath  or  affirmation  pertaining  thereto 
upon  his  demand  in  person,  by  deputy,  or  in  writing,  and 
any  such  officer  failing  to  render  such  information  upon 
such  demand,  shall  be  deemed  guilty  ofa  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  any  sum  not  ex- 
ceeding one  hundred  dollars. 

"  Sec.  11.    That  the  Attorney  General  may  employ  and 
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have  such  assistants  to  aid  him  in  the  discharge  of  his  du- 
ties imposed  upon  him  by  the  provisions  of  this  act,  and 
pay  to  them  out  of  the  sums  so  collected  by  such  person 
or  persons,  a  sum  not  exceeding  ten  per  cent,  of  the  sum 
or  sums  so  collected." 

In  this  connection,  it  may  be  remarked  that,  by  section 
6  of  this  supplemental  act,  the  annual  salary  of  the  Attor- 
ney General  was  increased  to  the  sum  of  three  thousand 
dollars,  payable  quarterly,  and  he  was  allowed  a  docket 
fee  of  ten  dollars,  in  all  cases  in  which  he  might  appear  for 
the  State,  to  be  taxed  against  the  losing  party  with  the 
costs  in  the  cause :  ^^Provided^  That  in  no  case  shall  such 
docket  fee  be  taxed  against  the  State  of  Indiana." 

We  pass  now  to  the  consideration  of  the  questions  pre- 
sented for  our  consideration  by  the  record  of  this  cause,  by 
the  errors  assigned  thereon,  and  more  especially  by  the 
briefs  of  tlie  learned  counsel  of  both  the  appellant  and  the 
appellee.  B}'  way  of  preface,  we  may  properly  remark 
that  the  distinguished  counsel  who  represent  the  appel- 
lant in  this  court  have  presented,  in  and  by  their  briefs^  a 
case  differing  somewhat  from  the  case  made  by  the  appel- 
lant's complaint ;  but,  as  we  understand  that  the  appellee 
as  well  as  the  appellant  desires  this  court  to  pass  upon  the 
case  as  here  presented,  we  will  consider  and  decide  those 
questions  relating  to  the  duties  and  compensation  of  the 
Attorney  General  and  his  assistants,  which  depend  for 
their  proper  decision  upon  the  construction  to  be 
given  to  the  statutory  provisions  already  quoted  in  this 
opinion.  We  do  this  the  more  readily  in  this  case, 
because  doubts  have  arisen  and  been  expressed  in  regard 
to  those  questions,  and  because  it  seems  to  us  that  the  in- 
terests of  the  State,  and  of  the  State,  county  and  township 
officers,  alike  demand  and  will  be  subserved  by  the  ascer- 
tainment and  determination  of  the  powers  and  duties  of 
the  Attorney  General,  under  the  law,  and  the  removal  of 
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all  doubts  in  relation  thereto,  and  in  relation  to  the  fees 
of  himself  and  of  his  assistants. 

It  must  be  conceded,  that  there  is  some  uncertainty  and 
confusion  in  the  provisions  of  the  supplemental  act  of 
Afarch  10th,  1873.  Where,  from  uncertain  phraseology  or 
inaccurate  verbiage,  the  meaning  of  a  statute  is  not  appar- 
ent, it  is  the  province  of  this  court,  as  the  court  of  last 
resort  in  this  State,  to  construe  the  provisions  of  the 
statute  in  question,  and  to  determine  therefrom  what  the 
law  is  and  was  intended  to  be.  In  such  cases,  the  legisla- 
tive intent,  when  it  can  be  arrived  at,  governs  and  con- 
trols the  construction  of  the  statute.  One  of  the  oldest 
and  best  rules  for  the  construction  of  statutes  is  thus 
stated  by  Blackstone :  "  There  are  three  points  to  be  con- 
sidered in  the  construction  of  all  remedial  statutes ; 
the  old  law,  the  mischief,  and  the  remedy."  1  Bl.  Com., 
Cooley's  ed.,  p.  87 ;  The  City  of  Ilantington  v.  Pease^  56 
Ind.  805.  This  rule  of  construction  is  applicable  to  the 
supplemental  act  now  under  consideration,  and  will  aid 
us  much  in  arriving  at  the  true  intent  and  meaning  of 
that  act. 

As  we  have  seen,  the  act  of  February  21st,  1855,  creat- 
ing the  office  of  Attorney  General,  had  been  in  force  with- 
out change,  except  in  two  unimportant  particulars,  for 
eighteen  years,  when  the  General  Assembly,  by  this  sup- 
plemental act,  in  a  manner  recreated,  reconstructed  and 
localized  the  office,  trebled  the  salary  of  its  incumbent  and 
doubled  his  docket  fees,  and  authorized  him  to  appoint 
clerks  and  deputies  on  liberal  salaries,  payable  out  of  the 
State  treasury,  and  empowered  him  to  employ  an  unlimit- 
ed number  of  assistants,  and  pay  them  large  commissions 
out  of  moneys  belonging  to  the  State.  What  was  the 
cause,  what  was  the  purpose,  and  what  were  the  circum- 
stances, which  induced  the  Legislature  to  make  this  rather 
remarkable  change  in  the  office  of  the  Attorney  General  ? 
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The  proper  answers  to  this  three-fold  question  wHl,  wo 
thiuk,  elucidate  the  act  uuder  cousideration,  and  Hid  us 
much  in  its  construction. 

When  the  General  Assembly  of  this  State  convened  in 
1873,  the  attention  of  that  body  was  specially  directed,  by 
the   proper   State  officers,   to   the   imperfections   of    the 
statutes  which  required  the  taxation  of  the  docket  fees  to 
aid  in  defraying  the  expenses  of  the  judiciary,  or  in  reim- 
bui'sing  such  expenses,  and  the  ultimate  payment  of  such 
fees,  and  all  unclaimed  fees,  into  the  proper  treasury ;  and 
it  was  claimed  and  represented  that  hardly  the  one-fourth 
part  of  the  docket  fees,  which  ought  to  have  been,  and 
probably  had  been,  taxed   and  collected  under  the  laws 
then  in  force,  and  amounting,  as  claimed,  to  an  aggregate 
sum  of  about  one  hundred  and  seventy  thousand  dollars, 
had  ever  been  paid  into  the  proper  treasury.     In  the  re- 
port of  the  Auditor  of  State,  then  made,  it  was  said,  in  re- 
lation to  the  docket  fee,  that,  "If  the  fee  has  been  taxed 
and  collected,  as  the  law  requires,  the  probability  is  that 
it  has  for  the  most  part  only  proven  so  much  of  an  addi- 
tional fee  to  clever  county  clerks."     It  was  also  said  that 
the  statute  then  in  force,  in   regard  to  docket  fees,  had 
"  proven  a  practical  failure  ;"  and  it  was  further  said  that 
"  The  returns  to  the  treasury  of  unclaimed  fees  are  even 
more  meagre  and  unsatisfactorv  than  the  docket   fees." 
The  report  of  the  Auditor  of  State,  then  made,  on  the 
subject  now  under  consideration,  closed  as  follows :  "With 
the  limited  amount  of  assistance,  with  which  this  office  is 
provided,  and  with  no  power  to  employ  additional  aid,  or 
pay  for  legal  services,  it  is  impossible  for   the  Auditor  of 
State  to  institute  and  push  to  success,  in  the  various  coun- 
ties, the  necessary  means  to  correct  these  evils." 

The  specific  appropriation  acts  of  December  21st,  1872, 
and  of  March  10th,  1873,  were  both  of  them  passed  by  the 
same  General   Assembly,  which  also  passed  the  said  sup- 
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plemental  act  in  relation  to  the  Attorney  General  of  this 
State.  Both  of  said  acts  contained  large  appropriations  to 
difterent  attorneys,  in  payment  for  professional  services  be- 
fore that  time  rendered  by  them  on  behalf  of  the  State, 
under  the  employment  of  the  different  State  officers.  So 
that  we  may  well  conclude,  as  it  seems  to  us,  that  the 
members  of  that  General  Assembly  had  personal  and  actu- 
al knowledge  of  the  absolute  necessity,  then  existing,  for  a 
complete  change  in  the  administration  of  the  legal  business 
of  the  State,  and  for  the  placing  of  such  business  and  all  its 
details,  where  they  properly  belonged,  under  the  control  and 
management  of  the  Attorney  General,  as  the  highest  law 
officer  of  the  State.  Such  were  the  objects  and  purposes, 
we  think,  of  the  Legislature,  in  the  passage  of  the  supple- 
mental act  of  March  10th,  1873 ;  and  to  secure  zeal  and 
diligence  in  their  attention,  even  to  the  minutiae  of  the 
State's  legal  business,  it  was  wisely  provided  that  the  com- 
pensation of  the  Attorney  General,  and  of  his  assistants, 
should  be  largely  dependent  upon  their  success. 

The  learned  counsel,  who  have  briefed  this  cause  on  be- 
half of  the  appellant,  have  placed  a  construction  upon  sec- 
tion 9,  above  quoted,  of  the  supplemental  act,  which  is  an- 
tagonistic, we  think,  to  the  purpose,  meaning  and  inten- 
tion of  the  act,  and  which,  for  this  reason,  fails  to  meet 
with  our  approval.  They  claim,  as  we  understand  them, 
that  the  duty  of  the  Attorney  General,  under  this  section, 
is  limited  to  the  ascertainment  merely,  from  time  to  time, 
of  "the  amounts  paid  to  any  public  officer  of  the  State,  or 
any  county  officer,  or  other  person,  for  unclaimed  witness 
fees,  court  docket  fees,  license,  money  unclaimed  in  estates 
or  guardianships,  fines  or  forfeitures,  or  moneys  that  es- 
cheat to  the  State  for  want  of  heirs,  or  from  any  other 
source  where  the  same  is  by  any  law  required  to  be  paid  to 
the  State,  or  any  officer  in  trust  for  the  State."  The 
learned  counsel  further  claim,  as  we  understand  them,  that 
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the  Attorney  General,  having  ascertained  the  amounts  so 
paid  to  any  State  or  county  officer,  or  other  pei'son,  of 
moneys  belonging  to  the  State  or  to  its  trusts  funds,  has  dis- 
charged his  full  duty  in  that  regard,  under  the  statute; 
that  he  can  not  collect,  either  with  or  without  suit,  from 
such  State  or  county  officer,  or  other  person,  the  amounts 
so  paid  to  such  officer  or  person  of  the  aforesaid  public 
moneys ;  and  that,  as  the  necessary  and  logical  sequence 
of  these  positions,  he  was  not  entitled  to  and  should  not 
receive,  for  collecting,  with  or  without  suit,  from  such 
State  or  county  officer,  or  other  person,  the  amounts  so 
paid  to  such  officer  or  person  of  the  said  public  mojieys, 
the  commissions  authorized  and  provided  for  in  sfiid  sec- 
tion 9  of  the  statute,  or  any  other  commissions. 

We  are  clearly  of  the  opinion  that  such  a  construction 
of  said  section  9  is  not  required  by  its  language,  and  would 
defeat  and  render  wholly  nugatory  the  chief  object,  pur- 
pose and  intention  of  the  supplemental  act.  It  was  well 
understood  by  the  members  of  the  General  Assembly  that 
large  amounts  of  these  public  moneys,  belonging  to  the 
State  and  its  trust  funds,  were  in  the  hands  of  State  and 
county  officers,  and  other  persons,  and  had  been  there 
long  beyond  the  time  when,  by  law,  they  should  have  been 
paid  into  the  proper  treasury ;  and  that  the  holders  of 
these  moneys  were,  for  the  most  part,  "  clever,"  sociable 
and  influential  men,  whom  no  lawyer  would  wish  to  sue 
for  any  ordinary  fee  or  commission.  These  were  the 
amounts  of  public  moneys,  as  it  seems  to  us,  which  the 
Legislature  had  chiefly  in  view,  in  the  passage  of  the  said 
supplemental  act;  and  it  was  to  secure  the  collection  of 
these  amounts  and  their  payment  into  the  proper  treasury, 
which  induced  the  law-making  power  to  provide  such 
liberal  commissions  for  the  Attorney  Gheneral  in  said  sec- 
tion 9,  and  for  his  assistants  in  said  section  11  of  said  act, 
but  payable  only,  in  either  case,  out  of  the  amounts  so  col- 
lected. 
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It  is  the  true  intent  and-  meaning  of  this  supplemental 
act,  as  we  construe  its  provisions,  that  the  Attorney  Gen- 
eral of  this  State  shall  be  and  is  thereby  authorized  to  col- 
lect at  once,  with  or  without  suit,  all  amounts  paid  to  any 
public  officer  of  the  State,  or  any  county  officer,  or  other 
person,  and  not  paid  by  such  officer  or  person  into  the 
proper  treasury,  as  required  by  law,  for  unclaimed  witness 
fees,  court  docket  fees,  license,  money  unclaimed  in  estates 
or  guardianships,  fines   or  forfeitures,   or    moneys   that 
escheat  to  the  State  for  want  of  heirs,  and  all  amounts  due 
from  any  other  source,  where  the  same  was,  by  any  law, 
required  to  be  paid  to  the  State,  or  any  officer  in  trust  for 
the  State;   except  as   to  fines,  forfeitures,   and   property 
escheating  or  belonging  to  the  State,  which  he  may  not 
collect,  with  or  without  suit,  or  sue  for  the  recovery  of, 
until  after  the  expiration  of  one  year  from  the  time  the 
cause  of  action  has  accrued  therefor,  and  then  only  in  the 
event  that  the  proper  prosecuting  attorney  has   failed, 
neglected  or  refused,  for  and  during  the  said  year,  to  col- 
lect the  same,  or  to  institute  proceedings  for  the  recovery 
thereof;  and  that,  for  all  collections  made  or  property  re- 
covered  by  him,  with  or  without  suit,  under  the  provisions 
of  said  section  9,  as  we  construe  it,  the  Attorney  General 
of  this  State  shall  be  and  is  thereby  allowed  the  commis- 
sions provided  for  and  specified  in  said  section.     Moore  v. 
Jlie  State,  ex  rel,  55  Ind.  860. 

Under  this  construction  of  said  section  9,  it  is  very  clear, 
we  think,  that  the  first  paragraph  of  the  appellant's  com- 
plaint in  this  action  did  not  state  filets  sufficient  to  con- 
stitute a  cause  of  action  against  the  appellee.  This  para- 
graph simply  charged  that  the  appellee  had  paid  his 
assistants,  for  making  collections  of  moneys  belonging  to 
the  State,  ten  per  cent,  of  the  sum  or  sums  collected  by  his 
respective  assistants,  out  of  the  sum  or  sums  so  collected 
by  them  respectively.    It  was  further  charged  in  said 
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paragraph,  that  the  said  payments  so  made  by  the  appel- 
lee, as  Attorney  General,  to  his  assistants,  were  illegally 
made ;  but  we  fail  to  discern  wherein  or  how  they  were 
illegal.  In  and  by  section  11  of  the  supplemental  act,  as 
above  quoted,  the  appellee,  as  the  Attorney  General,  was 
expressly  authorized  to  employ  and  have  assistants  to  aid 
him  in  the  discharge  of  his  duties  imposed  upon  him  by 
the  provisions  of  said  act,  and  to  pay  them,  "  out  of  the 
sums  so  collected  by  such  person  or  persons,  a  sum  not  ex- 
ceeding ten  per  cent,  of  the  sum  or  sums  so  collected." 
This  language,  as  it  seems  to  us,  is  too  plain  for  construc- 
tion. The  court  did  not  err,  we  think,  in  sustaining  the 
demurrer  to  the  first  paragraph  of  the  complaint. 

2.  In  the  second  paragraph  of  the  complaint,  it  was  al- 
leged that  the  appellee  was  elected,  qualified  as,  and  dis- 
charged the  duties  of,  the  Attorney  General  of  this  State, 
for  the  same  term,  and  in  much  the  same  language,  as 
stated  in  the  first  paragraph  ;  anditwas  then  alleged,  that, 
during  his  said  term  of  office,  and  after  the  passage  of  the 
supplemental  act  of  March  10th,  1873,  in  relation  to  the 
powers  and  duties  of  the  Attorney  General,  the  appellee, 
assuming  to  act  under  the  9th  section  of  said  act,  collected 
of  the  United  States,  on  account  of  the  claim  of  the  State 
for  expenses  incurred  in  the  war  of  the  Rebellion,  the  sum 
of  $165,136.97,  on  which  sum  he  retained  the  sum  of  $8,- 
456.84,  as  his  commissions  under  the  provisions  of  section 
9  of  said  act,  and  failed  and  refused  to  pay  the  same  into 
the  treasury  of  the  State ;  that  the  appellee  ought  to  have 
paid  the  entire  sum,  so  collected  by  him,  into  the  State 
treasury,  and  that  his  deduction  of  his  pretended  commis- 
sions was  illegal,  and  that  he  was  indebted  to  the  appel- 
lant in  the  said  sum  so  retained  by  him,  with  interest 
thereon. 

Under  the  construction  we  have  given  section  9  of  the 
supplemental  act  of  March  10th,  1873,  in   considering   the 
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firat  paragraph  of  the  appellant's  complaint,  it  seems  to  us 
that  the  court  did  not  err  iu  sustaining  the  demurrer  to  the 
second  paragraph  of  the  complaint.    It  was  the  duty   of 
the  Attorney  General,  and  it  certainly  was  not  the  duty  of 
any  other  officer  of  this  State,  under  the  statutes   then  in 
force,  to  collect  the  money  due  the  State  from  the  United 
States,  mentioned  in   said  second   paragraph.     It  would 
seem  from  the  allegations  of  this  paragraph,  that  the  ap- 
pellee, as  the  Attorney  General,  had   collected  the   entire 
claim  due  the  State  from   the  United  States  ;  and,  having 
done  so,  it  seems  to  us  that  he  was  clearly  entitled  to  his 
full  commissions,  under  the  provisions  of  said  section  9  of 
the  act,  on  the  entire  amount  of  gnch  collection.     It  does 
not  appear  from  the  averments  of  the  paragraph,  that  the 
appellee,  as  Attorney  General,  had  retained  any  more  of 
sach  collection  than  his  commissions  thereon,  as  the  same 
were  fixed  in  and  by  the  statute  ;  and  therefore  we  are  un- 
able to  discern  the  alleged  illegality  of  his  deduction  and 
retainer  of  his  commissions,  or  that  he  became  and  was  in- 
debted to  the  appellant  on  that  account  for  the  amount  of 
money  so  deducted  and   retained  by  him  as  his   commis^ 
sions.    Upon  the  facts  stated  in  the  second  paragraph  of 
the  complaint,  the  appellee's  commissions  were  fixed  by 
the  statute,  as  we  construe  it,  at  the  precise  sum  retained 
by  him ;  and   however  large  this  sum  may   appear  to  be, 
the  law  allowed  the  same  to  the   appellee,  and  he  had  the 
legal  right  to  deduct  and  retain  the  amount,  and  the  ap- 
pellant can  not  recover  it  b'ack.     The  demurrer  to  the  sec- 
ond paragraph   of  the  complaint  was,  we  think,  correctly 
8Q8taincd. 

3.  The  appellant  alleged,  in  the  third  paragraph  of  the 
complaint,  substantially  as  stated  in  the  first  paragraph 
thereof,  that  the  appellee  had  been  elected  the  Attorney 
General  of  this  State,  at  the  time  and  for  the  term  stated  in 
said  first  paragraph,  and  had  qualified  and  entered  upon 
Vol.  LXVIL— 11 
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the  discharge  of  his  duties  as  such  Attorney  General ;  that 
the  appellee,  assuming  to  act  under  the  provisions  of  said 
section  9  of  the  supplemental  act  of  March  10th,  1873,  in 
relation  to  the  powers  and  duties  of  the  Attorney  General, 
collected  of  the  United  States,  on  account  of  the  claims  of 
this  State  for  expenses  incurred  in  the  war  of  the  Rebel- 
lion, certain  moneys,  as  follows  :  The  sum  of  $165,136.97 
was  allowed  the  State,  on  explanations,  affidavits  and  cer- 
tificates filed  by  the  appellee  and  his  assistants,  from 
which  was  deducted  the  sum  of  $52,869.41,  erroneously 
paid  to  the  State  on  a  special  settlement  of  its  war  claims, 
on  November  10th,  1868,  leaving  a  balance  of  $112,267.56, 
wTiich  was  paid  to  the  State :  that  said  sura  of  $52,869.41 
stood  as  a  debt  against  this  State,  in  favor  of  the  United 
States,  before  tlie  allowance  to  this  State  of  the  first  named 
sum,  and  was  not  connected  with,  and  did  not  form  any 
part  of,  the  settlement  so  made ;  that  in  computing  his 
commissions  on  the  collection  of  said  moneys  from  the 
United  States,  the  appellee  counted  the  same  on  the  whole 
amount  of  said  sum  of  $165,136.97,  making  the  sum  of  $8,- 
456.84,  when  he  was  only  entitled  to  compute  the  same  on 
the  said  sura  of  $112,267.56,  making  the  sum  of  $5,513.35, 
and  being  a  difference  of  $2,943.49,  which  latter  sum  the 
appellee  neglected  and  refused  to  pay  to  the  appellant. 
Wherefore,  etc. 

It  seems  to  us  that  the  court  erred  in  sustaining  the  ap- 
pellee's demurrer  to  this  third  paragraph  of  the  complaint. 

We  do  not  doubt  that  it  became  and  was  the  duty  of  the 
appellee,  as  the  Attorney  General  of  this  State,  under  the 
provisions  of  the  said  supplemental  act  of  March  10th, 
1873,  to  collect  from  the  United  States  the  moneys  due 
this  State  for  expenses  incurred  during  the  war  of  the  Re- 
bellion ;  nor  do  we  doubt  that  he  was  lawfully  entitled  to 
charge  and  retain,  out  of  the  moneys  so  collected,  the  pre- 
cise commissions  thereon  as  specified  and  fixed  in  and  by 


NOVEMBER  TERM,  1879.  163 


The  State,  ex  reL  Attorney  General,  v,  Denny. 


section  9  of  said  act.  But  it  can  not  be  said,  a«  it  seema 
to  us,  under  the  allegation  of  the  third  paragraph  of  the 
complaint,  that  the  appellee,  as  the  Attorney  General,  had 
collected  from  the  United  States  any  larger  sum  than  the 
sum  of  $112,267.56.  The  other  sum  of  $52,869.41,  men- 
tioned in  said  paragraph,  it  was  alleged  therein,  had  been 
paid  to  this  State  on  the  10th  daj'  of  November,  1868,  or 
about  four  years  prior  to  the  time  when  the  appellee  be- 
came the  Attorney  General.  The  fact  that  this  latter  sum 
was  erroneously  paid  to  the  State,  at  the  time  the  payment 
was  made,  can  not  affect  the  question  we  are  now  consid* 
ering ;  for,  even  if  it  was  an  erroneous  payment,  it  was 
none  the  less  an  actual  payment  to  the  State  of  that 
amount  of  money,  made  long  before  the  appellee  became 
the  Attorney  General.  This  latter  sum  was  not  due  the 
State  from  the  United  States,  and  it  was  not  collected  by 
the  appellee  as  Attorney  General. 

We  are  clearly  of  the  opinion  that  the  appellee  could 
not  lawfully  charge  commissions  on  this  sum  of  $52,869.41, 
which  he  never  collected,  and  retain  such  commissions  out 
of  other  moneys  collected  by  him  for  the  State.  It  was  al- 
leged in  the  third  paragraph  of  the  complaint,  in  substance, 
that  the  appellee  had  charged  commissions  on  this  sum  of 
152,869.41,  to  the  amount  of  $2,948.49,  and  had  retained 
this  latter  amount  of  other  moneys  collected  by  him  for  the 
State,  and  had  neglected  and  refused  to  pay  the  same  to 
the  appellant.  In  our  opinion,  the  appellee's  demurrer  to 
the  third  paragraph  of  the  complaint  ought  to  have  been 
overruled ;  and  therefore,  as  to  this  third  paragraph,  the 
judgment  of  the  court  below  must  be  reversed. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  overrule  the  de- 
murrer to  the  third  paragraph  of  the  complaint,  and  for 
farther  proceedings  in  accordance  with  this  opinion. 


^^^^mt 
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di56  GSnr  MigTAKK. — Admiuisiratwr^s  Sale  of  Land  io  paif  Debts. — ^A  misdescription  in 

the  petition,  decree  and  deed,  of  lands  sold  by  an  adminiatrutor  to  pay 
debts,  can  not  be  reformed. 

CoYESAVT.-'Anawer.'—Evietion.-'Notice.^ln  an  action  by  the  grantee,  against 
his  grantor,  for  a  breach  of  the  covenants  contained  in  a  deed,  wherein  the 
complaint  alleged  the  eviction  of  the  grantee,  by  the  holder  of  the  pant* 
mount  title,  in  an  action  to  which  it  wa«  alleged  that  the  grantor  was  a 
party,  it  was  competent  for  the  latter,  in  his  answer,  to  deny  that  he  was 
either  a  party  to,  or  had  any  notice  of,  such  action,  and  thus  rightfully  put 
upon  the  grantee  the  burden  of  proving  the  judgment  of  eviction  to  haye 
been  right. 

S4¥B« — FaUure  io  Notify  Grantor. — Where,  in  such  a  suit  for  eviction,  to 
which  the  grantor  is  not  a  party,  the  grantee  neither  notifies  his  grantor, 
nor  avails  himself  of  a  valid  defence  which  the  grantor  might  have 
made  to  the  action,  such  defence  may  be  set  up  by  the  grantor  as  a  defence 
to  an  action  by  the  grantee  on  the  covenants. 

Samx^ — Administrator's  Sale. — S^sdeasription. — Remedy  of  Occupying  (Raian* 
ant. —  Partition.  —  Heirs.  — In  an  action  by  a  grantee,  against  his 
grantor,  for  a  breach  of  the  covenant  of  warranty  in  a  deed,  wherein  the 
complaint  alleged  the  eviction  of  the  grantee  by  a  decree  rendered  in 
favor  of  the  holder  of  the  paramount  title,  in  an  action  against  both  the 
grantor  and  grantee  and  others,  the  defendant  answered  alleging  that  the 
land  in  question  had  formerly  been  owned  in  fe&«imple  by  one  who, 
while  seized  thereof,  had  died  intestate;  that  his  administrator  had 
petitioned  for,  and  obtained,  a  decree  to  sell  said  land  to  pay  debts,  and 
had  accordingly  sold,  conveyed  and  delivered  possession  of  the  samo  to 
the  defendant's  grantor  ;  that,  in  making  such  sale,  the  land  in  question 
had  been  pointed  out  to  the  purchaser,  by  the  administrator  ;  that«  by 
mistake,  the  land  had  been  misdescribed  in  the  petition,  decree,  report  of 
sale  and  conveyance,  so  as  to  describe  a  tract  never  owned  by  the  intes- 
tate ;  that  such  purchaser,  after  making  valuable  improvements  thereon, 
had  sold  and  conveyed  the  same  to  the  defendant,  and  he  to  the  plaintiff, 
both  deeds  following  such  misdescription  ;  that  the  alleged  holder  of  the 
paramount  title  obtained  his  title  solely  by  virtue  of  a  decree  of  partition 
of  the  lands  of  such  intestate  among  parties  claiming  as  heirs  of  such  in- 
testate, or  their  grantees  ;  and  that,  in  the  action  resulting  in  the  eviction 
of  the  plaintiff,  the  latter  had  allowed  judgment  to  go  by  default,  and  bad 
given  no  notice  of  that  action  to  this  defendant^  who  was  not  a  party 
thereto,  nor  to  such  suit  for  partition. 

HelcU  on  demurrer,  that  the  answer  is  sufficient. 

HMy  also,  that,  under  section  625,  2  R.  S.  1876,  p.  257,  such  alleged  para- 
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mount  holder  could  not,  upon  a  proper  defence,  have  recovered,  until  ho 
had  repaid  the  purchase-money  received  by  the  administrator,  with  inter- 
est, and  that  this  plaintiff,  because  he  had  failed  to  defend  or  to  notify  this 
defendant,  can  not  recover. 

Prom  the  Jennings  Circuit  Court. 

r.  C.  Batchelor^  S.  Claypool,  H,  C.  Newcomb  and    W.   A. 
Ketchamy  for  appellant. 
J.  Ovemiyer,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellee,  against 
the  appellant. 

Judgment  for  the  plaintiff  below. 

The  only  error  complained  of  is  the  sustaining  of  a  de- 
mnrrer  for  want  of  sufficient  facts  to  the  amended  fifth 
paragraph  of  answer. 

In  order  to  a  proper  understanding  of  the  paragraph  of 
answer  mentioned,  it  will  be  necessary  to  state  the  sub- 
stance of  the  complaint. 

The  complaint  alleged,  "  that  on  the  25th  day  of  Octo- 
ber, 1870,  the  defendant,  by  his  deed  of  conveyance, 
signed  by  himself  and  his  wife,  Jane  A.  Walton,  a  copy 
of  which  is  filed  herewith,  conveyed  and  warranted  to  the 
plaintiff  the  lands  therein  described ;  that  the  defendant 
had  not,  at  the  time  of  making  said  conveyance,  any  title 
whatever  in  the  lands  in  said  deed  described,  nor  has  he 
at  any  time  since  acquired  any  title  whatever  to  said 
lands;  that  plaintiff  has  never  been  in  possession  of  said 
lands,  nor  enjoyed  any  benefit  therefrom  whatever ;  that 
said  defendant  intended,  by  said  conveyance,  to  convey  to 
the  plaintiff  the  following  described  lands  in  said  county 
and  State,  to  wit:"  (Here  certain  lands  are  described.) 
"  That  it  was  supposed,  at  the  time  of  said  conveyance,  by 
both  plaintiff*  and.  defendant,  that  the  tract  last  above  de- 
scribed was  covered  by  said  conveyance ;  that,  upon  the 
execution  of  said  conveyance,  the  defendant  put  the  plain- 
tiff in  possession  of  the  last  above  described  tract ;  that, 
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Since  said  conveyance  was  made,  the  plaintiff  has  paid  to 
the  defendant,  on  the  purchase  price  agreed  to  be  paid  for 
said  conveyance,  the  following  sums  of  money,  at  the 
dates  named."  (Here  follows  a  statement  of  the  payments, 
amounting  to  $921.90,  without  the  interest.)  "That,  at 
the  time  of  said  conveyance,  the  defendant  had  no  title 
whatever  to  said  last  mentioned  tract,  intended  to  be  con- 
veyed, nor  has  he  at  any  time  since  then  acquired  any 

title  thereto  ;  that  on  the day  of  October,  1875,  Jane 

Dixon  and  William  H.  Lawrence,  to  whom  (said  last  men- 
tioned tract  was  assigned  in  a  partition  suit  among  the  heirs 
of  Joshua  H.  Shepherd,  deceased,  in  two  several  actions  in 
the  Jennings  Circuit  Court,  to  which  said  defendant  was 
a  party,  obtained  judgments  against  said  plaintiff  for  the 
possession  of  the  lands  covered  by  the  description  of  said 
last  mentioned  tract,  which  said  defendant  intended  to 
convey  to  plaintiff,  and  of  which  defendant  put  plaintiff 
in  possession  ;  that  said  judgments,  evicting  the  defendant 
[plaintiff]  from  all  the  lands  included  in  said  last  mention- 
ed tract,  and  for  which  plaintiff  paid  defendant  the  sums 
of  money  above  set  forth,  still  remain  in  full  force  and 
effect;  that  in  view  of  said  judgments  of  said  Dixon  and 
Lawrence,  evicting  him  from  said  lands,  and  in  view  of 
the  paramount  title  of  said  Dixon  and  Lawrence,  plaintiff, 
before  the  bringing  of  this  suit,  in  order  to  save  further 
costs,  abandoned  said  lands  and  relinquished  the  posses- 
sion thereof  to  said  Dixon  and  Lawrence,  who  were  then 
and  there  about  to  take  out  writs  of  restitution  therefor. 
Wherefore  the  plaintiff  says  there  has  been  and  is  a  breach 
of  the  warranty  contained  in  said  deed,"  etc. 

The  paragraph  of  answer  in  question  is  as  follows : 
"  And,  for  amended  5th  paragraph   of  answer  to   the 
complaint  herein,  this  defendant  says  that  the  lands  de- 
scribed in  the  plaintiff's  complaint,  as  being  the  lands  sold 
by  defendant  to  plaintiff',  and  intended  to  be  conveyed  by 
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the  said  deed,  formerly  belonged  to  one  Joshua  H.  Shep- 
herd, who  departed  this  life  on  the  27th  day  of  November, 
1863,  ioftestate,  and  seized  in  fee-simple  of  said  lands  ;  and 
one  John  R.  Shepherd  was  duly  and  legally  appointed  ad- 
ministrator of  his  estate,  on  the  19th  day  of  December, 
1863,  by  the  common  pleas  court  of  said  county ;  that 
on  the  31st  day  of  March,  1864,  said  administrator  tiled  in 
said  couit  his  petition  to  sell  a  portion  of  the  real  estate  of 
said  deceased ;  that  in  said  petition,  by  mistake  of  the 
scrivener  who  drew  the  same,  the  word  'north'  was  writr 
ten  instead  of  the  word  'south,'  in  describing  the  quarter 

m 

section  in  which  said  real  estate  was  situated ;  that  is  to 
say,  the  description  meant  to  be  written  in  said  petition  was 
as  follows :"  (Here  follows  the  description.)  "Being  the 
identical  lands  sold  and  intended  to  be  conveyed  by  the 
defendant  to  the  plaintiff,  as  alleged  in  the  complaint; 
whereas,  by  mistake  of  said  scrivener,  the  description  in 
said  petition  was  actually  as  follows  :'*  (Here  follows  an- 
other description.)  "Which  said  description  describes  no 
land  whatever  that  said  Joshua  H.  Shepherd  ever  owned, 
and  describes  no  land  whatever,  for  the  reason  that  said 
creek"  (mentioned  in  the  description)  "does  not  now  nor 
ever  did  run  or  meander  in  said  north-west  quarter  at  all ; 
that  it  was  well  known  to  all  the  world  that  said  creek  ran 
through  the  said  south-west  quarter  and  made  a  meander 
therein  that  suits  the  said  description  in  said  south-west 
quarter  of  said  section  15,  as  above  alleged,  and  in  no  oth- 
er quarter  section  lying  on,  near  or  along  said  creek  would 
said  description  describe  any  land  whatever ;  that,  upon 
said  petition  and  all  the  papers  in  said  cause  containing  de- 
scriptions of  said  laud,  as  well  as  in  the  order  of  said  com- 
mon pleas  court  directing  the  sale  thereof,  the  same  mis- 
take was  made»  with  which  exceptions  all  the  proceedings 
by  said  administrator  and  by  said  court  in  said  cause 
were  regular ;  that  at  the  February  term  of  said  common 
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pleas  court,  1866,  said  petition  came  on  to  be  heard,  after 
due  and  legal  notice  of  the  pendency  thereof  had  been  giv- 
en according  to  law,  and  said  court  ordered  the  Itinds  of 
said  decedent  to  be  sold  at  public  sale  by  the  administra- 
tor, and  in  the  order  the  mistake  in  the  description  thereof 
was  made  as  aforesaid ;  that  thereupon  said  administrator 
proceeded  to  give  due  and  legal  notice  of  said  sale,  and  in 
good  faith  supposed  he  was  selling  the  lands  of  said  dece- 
dent as  the  same  should  have  been  described  in  said  peti- 
tion as  above  set  out,  and  pointed  out  said  land  at  the  time 
of  said  sale  to  all  persons  desirous  of  purchasing  the  same, 
and  took  one  Dudley  Wells  upon  said  lands  of  said  dece- 
dent and  pointed  out  to  said  Wells  the  lands  he  was  sell- 
ing, which  said  lands,  so  pointed  out  by  said  administrator 
to  said  Wells,  were  the  same  lands  sold  and  .  meant  to 
be  conveyed  by  defendant  to  plaintiff  by  the  deed,  a  copy 
of  which  is  filed  with  the  complaint;  and  then  atid 
there,  the  same  being  the  10th  day  of  March,  1866,  the 
said  administrator  sold  at  public  auction,  after  having 
given  due  and  legal  notice  of  said  sale,  in  accordance  with 
the  order  of  said  court  in  all  respects,  to  said  Dudley 
Wells,  for  the  sum  of  eight  hundred  and  eighty-five  dollars, 
the  lands  so  pointed  out  to  him  by  said  administrator  as 
aforesaid,  supposing  the  said  lands  were  correctly  de- 
scribed in  all  the  proceedings  had  in  said  court  upon  said 
petition  of  said  administrator  filed  as  aforesaid ;  and  said 
Dudley  Wells  supposed  that  he  was  purchasing  said  lands, 
and  he  and  the  said  administrator  were  ignorant  of  the  fact 
that  a  mistake  had  been  made  in  the  description  thereof; 
that  at  the  June  term,  1866,  of  said  common  pleas  court, 
said  administrator  reported  said  sale,  and  the  same  was  by 
the  court  approved,-  and  said  administrator  ordered  to 
make  a  deed,  which  he  did,  and  which  was  approved  by 
the  court,  and  the  said  administrator  placed  the  said  Wells 
in  possession  of  said  lands,  as  the  same  should  hare  been 
properly  described ;  that  into  said  report  of  sale  and  into 
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said  deed, the  miBdescription  occurring  in  said  petition  was 
carried  by  the  scrivener  who  drew  the  same,  the  said  admin- 
istrator and  the  said  Wells  being  ignorant  of  the  fact  that 
said  mistake  had  been  made ;  that  said  Dudley  Wells, 
having  boen  placed  in  possession  of  said  lands  as  afore- 
said, made  valuable  and  lasting  improvements  thereon,  of 
the  value  of  live  hundred  dollars,  and  on  the  29th  day  of 
October,  1869,  sold  the  same  to  this  defendant  for  one 
thousand  dollars,  and  placed  him  in  the  possession  thereof, 
aud  meant  to  convey  the  same  to  this  defendant,  but  mis- 
described  the  same,  following  the  description  of  his  deed 
from  said  administrator ;  that  this  defendant  remained  in 
the  possession  of  said  land  until  the  25th  day  of  October, 
1870,  when  he  sold  the  same  to  the  plaintiff,  and  executed 
the  deed,  a  copy  of  which  is  filed  with  the  complaint,  but 
the  scrivener  who  drew  the  same,  copying  from  the  deed 
of  said  administrator  to  said  Wells,  followed  the  said  mis- 
take in  said  deed ;  that  said  Dudley  Wells  is  now,  and  for 
along  time  has  been,  wholly  insolvent  and  unable  to  pay 
his  debts;  that  the  said  sum  of  eight  hundred  and  eighty* 
five  dollars,  paid  for  said  lands  by  said  Wells  to  said  ad- 
ministrator, was  used  by  said  administrator  in  paying  the 
debts  of  said  deceased  and  the  costs  of  the  administration, 
to  the  extent  of  said  debts  and  costs,  and  the  balance  was 
distributed  among  the  heirs  of  said  decedent;  that  one 
John  H.  Shepherd,  the  son  and  one  of  the  heirs  at  law  of 
said  Joshua  H.  Shepherd,  sold  and  conveyed  his  interest 
in  the  real  estate  of  said  decedent  to  one  Amos  R.  Shep- 
herd, on  the day  of ,  1873,  who,  on  the day 

of ,1873,  conveyed  said  interest  to  one  William  H. 

Lawrence,  mentioned  in  the  complaint;  and  by  virtue  of 
said  purchase  and  a  subsequent  partition  of  the  alleged 
lands  of  said  decedent,  made  and  had  upon  the  complaint 
of  said  Lawrence  at  the  May  term,  1875,  of  this  court,  and 
by   no    other    right  or  title    whatever,    said   Lawrence 
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claims  title  to  the  said  lands  of  which  the  plaintiff  alleges 
he  was  ousted  by  said  Lawrence;  that  one  Jane  Shepherd, 
daughter  of  said  decedent  and  heir  at  law  likewise,  inter- 
married with  one  Dixon,  and  she  is  the  same  person  who, 
the  plaintiff  alleges,  ousted  him  from  a  portion  of  the 
lands  sold  and  intended  to  be  conveyed  by  defendant  to 
plaintiff;  that  she  claimed  said  land  by  virtue  of  her  in- 
terest  as  heir  at  law  of  said  Joshua  H.  Shepherd, 
and  a  partition  of  the  lands  of  said  Joshua  H.  Shep- 
herd, and  by  no  other  right  or  title  whatever;  that  said 
Cox,  when  sued  by  said  Lawrence  (who  is  the  father-in- 
law  of  said  Cox)  and  by  said  Dixon,  wholly  failed  to  set 
up  the  foregoing  facts  or  to  ask  any  relief  in  consequence 
tliereof,  and  wholly  failed  and  refused  to  file  his  complaint 
as  occupying  claimant  against  said  Lawrence  and  said 
Dixon,  and  permitted  said  cases  to  go  by  default ;  that 
one  year  has  not  expired  since  the  time  plaintiff  alleges  he 
was  evicted ;  that  all  the  foregoing  facts  alleged  in  this 
paragraph  of  answer  were,  at  the  time  of  the  occurrence  of 
each,  and  ever  since  have  been,  well  known  to  the  defend- 
ant, and  to  said  Amos  R.  Shepherd,  John  H.  Shepherd, 
William  H.  Lawrence  and  Jane  Dixon,  all  of  whom  were 
present  at  the  time  of  the  sale  of  said  lands  by  said  admin- 
istrator to  Dudley  Wells,  and  at  the  time  the  said  Dudley 
Wells  was  placed  in  the  possession  of  said   lands  by  said 

administrator,  and  have  ever  since,  until  the day 

of ,  1874,  acquiesced  in  the  possession  of  said  lands 

sold  and  intended  to  be  conveyed  by  said  administrator  as 
aforesaid,  by  said  Dudley  Wells,  and  by  this  defendant 
and  by  the  plaintiff  as  aforesaid  ;  that  plaintiff  gave  de- 
fendant no  notice  whatever  of  the  pendency  of  said  actions 
against  plaintiff  by  said  Lawrence  and  said  Dixon,  in 
which  action  plaintiff  claims  he  was  ousted,  nor  was  de- 
fendant a  party  thereto,  nor  was  he  a  party  to  said  parti- 
tion of  the  lands  of  said  Joshua  H.  Shepherd,  or  in  any 
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Other  proceedings  liad  in  any  court  in  relation  to  said 
lands.    Wherefore,"  etc. 

It  is  plain  from  the  allegations  of  the  complaint  and  the 
paragraph  of  answer  above  set  out,  that  the  plaintift' 
bought,  and  the  defendant  sold  to  him,  the  land  from 
which  he  was  evicted ;  but,  by  a  mutual  mistake,  the  land 
wasmisdescribed  in  the  deed  from  the  defendant  to  the 
plaintift*,  as  it  had  been  in  the  proceedings  of  the  adminis- 
trator and  the  deed  from  him  to  Wells,  and  in  that  from 
Wells  to  the  defendant.  The  deed  from  the  defendant  to 
the  plaintiff  might  have  been  reformed  so  as  to  describe 
the  land  actually  sold  and  intended  to  be  conveyed;  and, 
for  the  purposes  of  the  decision  of  the  question  involved,  it 
may  be  regarded  as  reformed,  or  as  having  truly  described 
the  land  sold. 

But  it  would  seem  that  the  record  of  the  proceedings  of 
the  administrator  can  not  be  reformed,  and  the  mistake  in 
the  description  of  the  land,  running  through  those  prqceed- 
iiigs,  corrected.     See  Angle  v.  Speer,  66  Ind.  488. 

It  does  not,  however,  follow,  that  because  the  mistake  in 
the  administrator's  proceeding  can  not  be  corrected,  the 
paragraph  of  answer  does  not  state  a  good  defence  to  the 
action.    On  the  contrary,  we  are  of  opinion  that  it  does. 

The  complaint  alleges,  to  be  sure,  that  the  defendant 
was  a  party  to  the  actions  brought  by  Jane  Dixon  and 
William  H.Lawrence, against  the  plaintiff,  for  the  recovery 
of  the  land.  But  the  answer  in  question  alleges  that  the 
plaintiff*  gave  the  defendant  no  notice  whatever  of  the 
pendency  of  said  actions,  and  that  the  defendant  was  not  a 
party  thereto,  nor  was  he  a  party  to  the  partition  pro- 
ceedings, nor  in  any  other  proceedings  had  in  any  court  in 
relation  to  said  lands.  These  allegations  of  the  answer 
are  repugnant  to  the  allegation  mentioned  of  the  com- 
plaint, and  are  admitted  by  the  demurrer  to  be  true,  and 
must  be  so  regarded  in  determining  the  sufficiency  of  the 
answer. 
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The  plaintift*  not  having  given  the  defendant  notice  of 
the  pendency  of  the  actions  of  Dixon  and  Lawrence  to  re- 
cover the  land,  and  the  defendant  not  having  been  a  party 
to  those  actions,  the  plaiutiif  is  not  relieved  of  the  necessi- 
ty of  showing  that  Dixon  and  Lawrence  rightfully  recov- 
ered upon  a  paramount  title.  Rawle  Covenants  for  Title, 
4th  ed ,  pages  18  to  80. 

The  question  arises,  then,  whether,  upon  the  facts  stated 
in  the  answer,  Dixon  and  Lawrence  rightfully  recovered 
the  land. 

There  can  be  no  doubt  that  the  land  sold  by  the  defend- 
ant to  the  plaintift',  and  intended  to  be  conveyed,  was  the 
land  really  sold  by  the  administrator  to  Wells,  and  by 
Wells  to  the  defendant,  the  mistake  being,  not  in  the  iden- 
tity, but  in  the  description,  thereof. 

We  pass  over  the  question  as  to  the  effect  of  the  receipt, 
by  the  heirs  of  Joshua  H.  Shepherd,  of  the  residue  of  the 
purchase-money  arising  from  the  sale  of  the  land  by  the 
administrator,  after  payment  of  the  debts  and  expenses. 
See,  upon  this  point,  Rorer  Judicial  Sales,  2d  ed.,  sec. 469. 

We  "have  a  statute  on  the  subject  of  occupying  claimants, 
which  is  entirely  applicable  to  the  case  before  us,  and  de- 
cisive of  the  rights  of  the  parties.  By  that  statute,  it  is 
provided  that  "  Whenever  any  land  sold  by  an  executor, 
administrator,  guardian,  sheriff  or  administrator  of  court, 
is  afterwards  recovered  in  the  proper  action  by  any  person 
originally  liable,  or  in  whose  hands  the  land  would 
be  liable  to  pay  the  demand  or  judgment  for  which, 
or  for  whose  benefit  the  land  was  sold,  or  any  one 
claiming  under  such  person,  the  plaintiff  shall  not  be  enti- 
tled to  the  possession  of  the  land  until  he  has  refunded  the 
purchase-money,  with  interest,  deducting  therefrom  the 
value  of  the  use,  rents  and  profits,  and  injury  done  by 
waste  and  cultivation,  to  be  assessed  under  the  provisions 
of  this  act."    2  R.  8.  1876,  p.  257,  sec.  625. 
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The  case  before  us  comes  within  the  spirit  and  letter  of 
the  above  statute.  The  land  in  question  was  sold  by  the 
administrator,  though  misdescribed ;  and  it  was  liable  in 
the  hands  of  his  heirs  for  the  debts  of  the  decedent. 

If  the  proper  steps  had  been  taken  by  the  plaintiff,  Dix- 
on and  Lawrence  could  not  have  recovered  the  land  from 
him  without  refunding  to  him  the  |885  and  the  interest 
thereon,  for  which  the  land  was  sold  by  the  administrator, 
subject  to  the  deductions  mentioned  in  the  statute.  The 
plaintiff  was  entitled  to  this  money,  as  he  had  acquired  the 
rights  of  Wells,  the  original  purchaser  from  the  adminis- 
trator. 

As  the  plaintiff  did  not  notify  the  defendant  of  the  pen- 
dency of  the  suits  brought  against  him  for  the  recovery  of 
the  land,  and  as  the  defendant  was  not  a  party  thereto,  it 
was  clearly  the  duty  of  the  plaintiff  to  have  brought  for- 
ward his  claim  for  the  refunding  of  the  purchase-money 
paid  by  Wells  to  the  administrator,  before  being  ejected 
from  the  land;  and,  having  failed  to  do  so,  he  can  not  now 
recover  the  amount  of  the  purchase-money  paid  by  him  to 
the  defendant. 

The  amount  of  $885,  with  interest  up  to  the  time  of  the 
eviction,  is  a  considerably  larger  sum  than  the  amount 
claimed  in  the  complaint  to  have  been  paid  by  the  plaintiff 
to  the  defendant  upon  the  land,  with  interest  up  to  the 
time  of  bringing  this  action. 

For  these  reasons,  we  are  of  opinion  that  the  court  be- 
low erred  in  sustaining  the  demurrer  to  the  paragraph  of 
answer. 

The  judgment  below  is  reversed,  with  costs,  and  the 
canse  remanded  for  further  proceedings  in  accordance  with 
^is  opinion. 
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Decedents*  Estatiss. — Amendmetit  of  Claim^  on  Appoinitnent  of  New  Ad' 
ministraior. — Supreme  Court —  Practice, —  Upon  ihe  appointment  of  a 
succe^or  lo  a  former  administrator  of  an  estate  against  which  a  complaint 
is  pending,  the  complaint  should  be  amended  by  striking  out  the  name  of 
the  former  admin islrator,  and  inserting  the  name  of  his  successor  ;  but  if 
the  latter  appear  to  the  action,  without  objecting  to  the  complaint  on  that 
ground,  the  Supreme  Court  will  deem  such  amendment  to  have  been  made. 

Statute  or  Limitations.— -^wrfgrmwii  tiot  a  Contract-^Section  211  Con* 
airued. — A  judgment  is  neither  a  contract,  nor  in  the  nature  of  a  contiact, 
within  the  meaning  of  the  word  **  contracts,"  as  it  is  used  in  clause  5,  sec- 
tion 211,  of  the  practice  act,  limiiing  actions  "Upon  contracts  in  wriiing" 
to  twenty  years. 

Game. — Sew  Acknofioledgment  or  Promise. — Section  220  Ckmsirued. — Section 
220  of  the  practice  act,  providing  tbut  "No  acknowledgment  dr  promise 
shall  be  evidence  of  a  new  or  continuing  contract  whereby  to  take  a 
case  out  of  the  operation  of  the"  statute  of  limitations,  *' unless  *  in  * 
writing,"  etc.,  contemplates  only  actions  upon  contracts,  and  does  not 
apply^to  actions  upon  judgments. 

Same. — Deed  of  Assignment  for  Benefit  of  Creditors. — A  deed  of  assignment 
by  a  debtor,  for  the  benefit  of  his  creditors,  to  a  third  person,  constituting 
the  latter  his  assignee  and  directing  the  assignee  to  pay  his  debts,  is  not 
an  "  acknowledgment  or  promise,"  within  the  meaning  of  said  section  220. 

Same. — Requisites  of  "  Achunoledgment  or  Promise." -^Th^**  acknowledgment 

or  promise  "  sufficient  to  take  a  case  out  of  the  statute  of  limitations  must 

be  in   writing,  signed  by  the  debtor,   and  to  the  creditor  or  his  agent. 

* .  Same. — Acknowledgment  or  Promise  to  pay  Judgm^fit  Invalid. — No  **  agiee* 

>    ment  or  promise  "  will  take  a  judgment  out  of  the  operation  of  the  statute 

y    of  limitations.     /'<-«•■  > 

SdiM^R.—Argumentaiioe  Reply  in  Denial  rejected  on  Motion. — Harmless  Rul- 
ing on  Demurrer. — Practice. — When  the  statute  of  limitations  is  pleaded 
in  bar  of  an  action,  a  reply  alleging  that  the  action  was  commenced  be- 
fore the  expiration  of  the  time  limited  amounts  only  to  an  argumentative 
denial,  and,  if  the  general  denial  bo  also  replied,  may  be  rejected  on  mo- 
tion, and  the  sustaining  of  a  demurrer  thereto  is  harmless. 

Same. — Action  against  Administrator  and  Another  struck  from. Issue  Docket, 
— Refiling  of^  on  Appeara^ice  Docket^  a  Ne%o  Action. — Civil  Action. — Claim. 
— Continttation  of  Action, — Comme7u:ement  of  Action. — Appearance. — 
After  the  death  of  a  judgment  debtor,  and  within  twenty  years  after 
the  rendition  of  the  judgment,  a  joint  complaint  against  his  administra- 
tor and  an  assignee  for  the  benefit  of  his  creditors,  founded  on  the  judg- 
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Client,  was  filed  by  the  creditor  with  the  clerk  of  a  circuit  court,  by 
whom  it  WHS  placed  upon  the  issue   docket,  but  no  summons  was  issued  ^ 
until  after  the  expiration  of  the  twenty  years.    Afterward,  on  the  motion 
of  the  administrator,  the  cause  was  struck  from  the  docket  by  an  order  of 
the  court  which  gave  leave  to  the  ••  plaintiff  to  file  his  claim  herein 
against  the  estate  of  said  "  decedent,  and  to  "have  the  same  entered 
\i^ihe appearance  docket."    Subsequently,  the  creditor  filed  the  same 
complaint,  with  the  name  of  the  defendant  assignee  struck  out,  upon  the 
appearance  ducket,  and,  it  not  having  been  allowed,  St  was  transferred  to 
the  issue  docket,  whereupon  the  administrator,  more  than  twenty-one 
years  and  six  months  after  the  date  of  the  judgment,  appeared  voluntarily, 
and  pleaded  the  statute  of  limitations. 
^•s^<  that  the  joint  action  was  a  civil  action,  was  not  commenced  until 
process  issued  therein,  and  was  finally  disposed  of  by  the  order  striking  it 
from  tbe  docket. 
Held,  alio,  that  tbe  filing  of  the  complaint  upon  the  appearance  docket  was  not 
a  continaation  of  the  first  action,  but  was  a  new  action,  and  was  not 
commenced  until  the  appearance  of  the  administrator  thereto,  and  was 
barred  by  the  statute  of  limitations. 
Dkedbnts'    Estatks. — Case    Overruled. —  Void    Amendment — The    case 
of  Ixmgdon    v.    Applegate^    5    Ind.    827,   holding    that,    to    bo    valid« 
amendments  of  a  section  of  a  statute  must  set  out,  not  only  the  section  as 
amended,  but  the  section  to  be  amended,  was  overruled  by  the  case  of  The 
Gnencttsile,  etc..  Turnpike  Co,  v.  The  State,  ex  rel.,  28  Ind.  882,  which 
boldg  that  it  is  sufficient  to  set  out  tbe  section  in  full,  as  amended. 
^xut.^AmendmeHi  of  Statutes. — Sections  65  and  G6. — Amendatory  Acts  of 
1853  and  1855. — Repealinff  Act  of  1867. — Revival  of  OriffinaC  Sections. — 
Sections  6  and  7  of  the  act  of  March  4th,  1833,    AcU  1853,  p.  49,  amend- 
ing sections -66  and  66  of  the  act  of  June  17th,  1852,    2  R.  S.  1852,  p.  261, 
providing  for  the  settlement  of   decedents'    estate,   were    valid  ;    and 
therefore  sections  1  and  2  of  the  act  of  February  20th,  1865,  Acts  1855, 
p.  81,  attempting  to  amend  said  sections  65  and  66  of   said  act  of  June 
17th,  1862,  were  invalid  ;  but   the    act  of   March  9th.   1867, 1   R.  S. 
1876,  p.  941,  repealing  all  statutes  not  conforming  to  the  overruled  case  of 
Langdon  v.  Applegaie,  supra,  repealed  said  sections  6  and  7  of  the  act  of 
March  4th,  1853,  and  thereby  revived  said  sections  65  and  66  as  enacted  in 
said  act  of  June  17th,  1862. 
S\MC~i4d  of  1877,  as  to  Repeal  of  Repealing  Act,  not  Retroactive. — The 
act  of  March  12th,  1877,  Acts  1877,  Spec.  Sess.,  p.  73,  enacting  that  the 
repeal  of  a  repealing  act  shall  not  revive  the  original  act,  is  not  retro- 
Miivo  as  to  the  act  of  March  9th,  1867,  suprcL, 
^kuz.-— Claim.— Joiiuier  of  Parties  Defendants  U7iant?iorized.— The  law  does 
not  authorize  the  joinder  of  third  persons  as  parties  defendants,  in  claims 
filed  against  a  dec^ent's  estate. 
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Statuttc  of  Limitations. — Absence  from  Siaie,'^Seciion  216  Construed. — 
Reaidenec-Proeees.-'lf  a  debtor,  though  personally  absent  from  the 
State,  go  maintains  his  residence  within  the  State,  as  that  process  may  be 
served  upon  him,  he  is  not  *•  absent"  within  the  meaning  of  that  clause  o^ 
section  210  of  the  practice  act,  providing  that  "The  time  during  which 
the  defendant  is  a  non-resident  of  the  State,  or  absent  on  public  business, 
shall  not  be  computed  in  any  of  the  periods  of  limitation.** 

Deckdents'  Estates.  —  ArnendmefU  of  Statutes. —  Validily  of.— Act 
0/1877.— The  act  of  March  18th,  1877,  Acta  X877,  Spec.  Sess.,  p.  37,  altempu 
ing  to  amend  said  section  66  of  the  decedents'  estates  act,  as  attempted  to  be 
amended  by  said  section  2  of  said  act  of  February  2(Hh,  1865,  is  illegal 
and  void. 

Same. — Evirfence  without  Plea. — Partiee  may  Plead  Specialh/.^Though,  un- 
der section  66  of  the  decedents*  estates  act,  **  all  matters  of  valid  defence, 
except  set-off,  may  be  given  in  evidence  without  any  special  plea,"  on  the 
trial  of  a  claim  against  an  estate,  yet,  if  the  defendant  elects  to  plead 
specially,  the  sustaining  of  a  demurrer  to  a  plea  stating  a  good  defence  is 
available  error. 

SxMTi.'—System  of  Practice. — Though  said  sections  1  and  2  of  said  act  of 
Feb.  20th,  1855,  suprOt  are  unconstitutional,  the  system  of  practice  there- 
under is  valid. 

From  the  Knox  Circuit  Court. 

F.  IV.  Viche  and  B.  G.  Evans,  for  appellant. 
J.  C  Denny y  C.  S.  Denny ^  G.  G.  Reily  and    W.  C.  John- 
son^ for  appellee. 

HowK,  J. — On  the  3d  day  of  March,  1876,  the  appel- 
lee, Charles  Goodman,  filed  a  claim  against  the  estate  of 
Albert  G.  Sloo,  deceased,  in  the  court  below,  which  said 
claim  was  based  upon  the  following  complaint  to  wit : 

"State  of  Indiana,  1  In  thb  Knox  Circuit  Court, 

"Knox  County,    /  ®®-        February  Term,  1875. 

"Charles  Goodman  complains  of  Harriet  Sloo,  adminis- 
tratrix of  the  estate  of  Albert  G.  Sloo,  deceased,  and  says 
that  heretofore,  to  wit,  on  the  20th  day  of  January,  1855, 
the  said  plaintiff  obtained  a  judgment  against  the  said  Al- 
bert G.  Sloo,  deceased,  in  the  Supreme  Court  of  the  coun- 
ty of  New  York,  in  the  State  of  New  York,  for  the  sum 
ofthirty-one  thousand  three  hundred  and  forty-four  and  -f^^ 
dollars  ($31,344.44),  a  copy  of  which  judgment  is  filed 
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and  made  a  part  hereof,  marked  'B' ;  that  the  principal 
and  the  interest  accrued  thereon  are  now  due  and  unpaid, 
amounting  to  the  sum  of  $68,957.70.  And  the  plaintift' 
now  files  this  his  said  claim  against  said  administratrix,  and 
asks  that  the  same  may  be  allowed  as  a  claim  against  said 
estate,  in  the  hands  of  said  administratrix,  and  for  all  oth- 
er proper  relief." 

The  exhibit  "B,"  filed  with  this  complaint,  was  appar- 
ently a  copy  of  certain  entries  from  a  judgment  docket. 
It  contained  the  names  of  the  parties  to  the  judgment, 
plaintiff  and  defendant,  the  names  of  the  plaintiff's  attor- 
neys, the  date  and  the  amount  .of  the  judgment,  and  noth- 
ing more.  To  this  copy  there  was  appended  what  purport- 
ed to  be  the  certificate  of  the  clerk  of  the  county  of  New 
York,  dated  January  2d,  1875,  to  the  effect  that  it  was  "a 
correct  transcript  from  the  docket  of  judgments,"  kept  in 
his  office,  of  a  judgment  rendered  in  the  Supreme  Court 
of  the  State  of  New  York,  for  said  county. 

The  first  entry  in  the  record  of  this  cause,  after  setting 
out  the  above  complaint  and  exhibit,  was  made  at  the  Sep- 
tember term,  1877,  of  the  court  below,  when  the  case  was 
entitled  in  the  name  of  the  appellee  against  the.  appellant, 
William  E.  Niblack,  administrator  de  bonis  non  of  the 
estate  of  Albert  G.  Sloo,  deceased,  with  the  will  annexed. 

The  appellant,  Niblack^  then  filed  his  answer,  in  three 
paragraphs,  in  substance  as  follows  : 

1.  A  general  denial ; 

2.  That  the  judgment  described  in  the  appellee's  com- 
plaint was  fully  paid  and  satisfied  before  the  commence- 
ment of  this  suit ;  and, 

3.  That  the  cause  of  action  mentioned  in  said  com- 
plaint did  not  accrue  within  twenty  years  before  the  com- 
niencement  of  this  action,  and  this  suit  was  not  com- 
menced within  eighteen  mopths  after  the  death  of  said  de- 
cedent. 

VoL.LXVIL— 12 
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To  the  second  and  third  paragraphs  of  this  answer,  the 
appellee  replied  hy  a  general  denial ;  and  to  the  third  par- 
agraph the  appellee  further  replied  in  two  affirmative 
or  special  paragraphs,  numbered  respectively  2  and  3.  To 
the  second  and  third  paragraphs  of  appellee's  reply,  the 
appellant  demurred,  for  the  alleged  insufficiency  of  the 
facts  therein  respectively  to  constitute  valid  replies  to  the 
third  paragraph  of  Ins  answer.  These  demurrers  were 
severally  overruled  by  the  court,  and  to  each  of  these  de- 
cisions the  appellant  excepted. 

The  issues  joined  were  tried  by  the  court  without  a 
jur}',  and  a  finding  was  made  for  the  appellee,  against  the 
appellant,  in  the  sum  cf  $75,226.50.  The  appellant's  mo- 
tion for  a  new  trial  was  overruled,  and  to  this  ruling  he 
excepted,  and  thereupon  it  was  adjudged  by  the  court  that 
the  appellant,  out  of  the  assets  of  said  estate  in  his  hands 
to  be  administered,  and  in  due  course  of  administration, 
do  pay  the  appellee  the  amount  of  the  said  finding,  from 
which  said  judgment  this  appeal  is  now  here  prosecuted. 

In  this  court  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 

*^  1.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ; 

"  2.  The  court  erred  in  overruling  the  demurrer  to  the 
amended  second  paragraph  of  plaintiff's  reply  to  the  third 
paragraph  of  defendant's  answer ; 

"  3.  The  court  erred' in  overruling  the  demurrer  to  the 
amended  third  paragraph  of  plaintiff's  reply  to  the  third 
paragraph  of  defendant's  answer ; 

"  4.  The  court  erred  in  overruling  appellant's  motion 
for  a  new  trial." 

We  will  consider  and  decide  the  questions  presented  by 
these  alleged  errors,  in  the  order  of  their  assignment. 

1.  The  first  error  assigned  by  the  appellant  calls  in 
question  the  sufficiency  of  the  appellee's  complaint,  as  a 
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canse  of  action  against  the  appellant,  after  issues  of  fact  and 
law  have  been  joined  thereon,  aad  the  trial  of  those  issues 
and  the  finding  of  the  court  thereon.  It  may  be  conceded 
that  the  complaint  was  informal,  and  would  have  been, 
perhaps,  technically  insufficient,  if  it  had  been  objected  to 
in  the  proper  mode  and  ai  the  proper  time.  It  was  appar- 
ently prepared  before  the  appellant  assumed  the  duties 
and  trasts  of  his  administration,  against  his  predecessor  in 
the  trust.  When  the  appellant  appeared  as  defendant  to 
the  appellee^s  action,  the  complaint  ought  to  have  been 
amended  by  striking  out  the  name  of  Harriet  Sloo,  and 
inserting  the  name  of  the  appellant,  in  ?ii8  representative 
character,  as  the  defendant  therein.  This  was  a  mere  for* 
mal  amendment,  which  might  have  been  made  at  any 
time  in  the  court  below,  upon  the  motion  of  either  party, 
and  in  this  court  it  will  be  regarded  as  having  been  made. 

The  appellee's  cause  of  action,  as  stated  in  his  complaint, 
was  a  claim  against  the  estate  of  Albert  G.  Sloo,  deceased ; 
and  if  the  legal  representative  of  the  decedent  attended  in 
oonrt,  and  made  all  necessary  defence  to  the  claim,  it  was 
a  matter  of  little  importance,  whether  the  name  of  such 
representative  was  or  was  not  mentioned  in  the  "  succinct 
statement  of  the  nature  and  amount "  of  the  claim,  requir- 
ed hy  section  62  of  the  decedents'  estates  act.  2  R.  S. 
1876,  p.  512.  We  think  the  complaint  stated  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  estate  of 
said  decedent,  and  that  the  appellant's  objection  thereto,  in 
this  court,  is  not  well  taken. 

2.  In  the  second  paragraph  of  his  reply  to  the  third 
paragraph  of  the  appellant's  answer,  the  appellee  alleged, 
in  substance,  that  on  the  2d  day  of  April,  1860,  the  said 
decedent,  by  his  certain  instrument  of  writing,  a  copy  of 
which  was  filed  with  and  made  part  of  said  reply,  then 
and  there  and  thereby  admitted  that  he  did  owe  and 
was  indebted  to  the  appellee,  for  and  on  account  of  said 
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jadgment  as  stated  in  the  complaint,  and  then  and  th^re 
acknowledged  the  same  as  a  continuing  obligation,  and 
then  and  thereby  provided  that  his  said  assignees  shonld 
pay  said  judgment  out  of  the  property  therein  assigned  and 
transferred  to  them ;  but  the  appellee  said  that  the  said 
assignees  did  not  pay  said  judgment,  or  any  part  thereof, 
but  that  the  same  was  still  unpaid. 

In  the  third  paragraph  of  his  answer,  as  we  have  seen, 
the  appellant  set  up,  in  bar  of  the  appellee's  action,  the 
limitation  mentioned  in  the  fifth  clause  of  section 
211  of  the  practice  act,  wherein  it  is  provided  that  "The 
following  actions  shall  be  commenced  within  the  periods 
herein  prescribed  after  the  cause  of  action  has  accrued, 
and  not  afterwards  :****** 

^^  Fifth.  Upon  contracts  in  writing,  judgments  of  a 
court  of  record,  and  for  the  recovery  of  the  possession  of 
real  estate — within  twenty  years."  2  R.  8.  1876,  pp.  122, 
124. 

To  meet  the  requirements  of  section  217  of  the  code, 
and  to  show  that  the  appellee's  action  was  not  commenced 
within  the  time  limited  in  that  section,  it  was  further  al- 
leged in  said  third  paragraph,  that  the  suit  was  not  com- 
menced within  eighteen  months  after  the  death  of  the  dece- 
dent.   2  R.  S.  1876,  p.  127. 

The  second  paragraph  of  the  appellee's  reply  was  evi- 
dently prepared  with  the  view  of  obviating  the  defence  set 
up  in  the  third  paragraph  of  the  answer,  under  and  by 
force  of.  the  provisions  of  section  220  of  the  practice  act.    2 
,  R.  8. 1876,  p.  128.    This  section  reads  as  follows  : 
I     "  8ec.  220.    No  acknowledgment  or  promise  shall  be 
;  evidence  of  a  new  or  continuing  contract  whereby  to  take 
'  the  case  out  of  the  operations  of  the  provisions  of  this  chap- 
ter [article],  unless  the  same  be  contained  in  some  writing, 
signed  by  the  party  to  be  charged  thereby." 

It  will  be  observed  that  the  provisions  of  this  section  are 
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wholly  negative  in  their  character.  It  defines  what  shall 
not  be  evidence  of  a  new  or  continuing  contract ;  but  it 
does  not  declare  in  terms  what  shall  be  evidence  of  such 
contract.  It  seems  to  us,  however,  that  by  implication, 
and  perhaps  by  fair  construction,  this  section  provides, 
that  an  acknowledgment  or  promise,  contained  in  some 
writing  signed  by  the  party  to  be  charged  thereby,  shall 
be  evidence  of  a  new  or  continuing  contract,  by  which  a 
case  upon  contract  may  be  taken  without  the  operation  of 
the  statute  of  limitations.  We  say  a  case  upon  contract, 
because  the  words  "  new  or  continuing  contract,"  as  used 
in  this  section,  necessarily  imply  the  existence  of  an  old  or 
prior  contract,  upon  which  the  *'  case  "  is  founded,  which 
old  contract  has  been  renewed  or  continued  by  an  acknowl- 
edgment or  promise,  contained  in  some  writing  signed  by 
the  party  to  be  charged  thereby.  The  question  presented 
for  our  decision,  by  the  alleged  error  of  the  court  below, 
in  overruling  the  appellant's  demurrer  to  the  second  para- 
graph of  the  appellee's  reply,  is  this:  Is  a  judgment  a 
contract,  or  in  the  nature  of  a  contract,  in  such  manner 
and  to  such  an  extent  that  an  acknowledgment  or  promise, 
properly  made  in  relation  thereto,  will  be  evidence  of  a 
new  or  continuing  contract,  by  which  a  case  founded  on 
such  judgment  will  be  taken  out  of  the  operation  of  the 
statute  of  limitations  ?  It  seems  to  us,  that  this  question 
must  be  answered  in  the  negative. 

We  are  aware,  that  the  decisions  of  the  different  courts 
of  last  resort,  in  the  different  States  in  the  United  States, 
are  not  in  harmony  on  the  question,  as  to  whether  a  judg- 
ment is  or  is  not  a  contract  or  in  the  nature  of  a  contract. 
But,  in  this  State,  it  would  seem  that  the  question  is  not 
an  open  one.  For,  in  the  case  of  Kimball  v.  Whitney^  15 
Ind.  280,  some  of  the  parties  to  the  record  had  sued  upon 
a  judgment  recovered  by  them  in  the  State  of  Ohio ;  and 
to  this  suit  the  defendants  had  pleaded  a  statute  of  Ohio, 
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which  limited  an  action  upon  "  a  specialty,  or  any  agree- 
ment, contract,  or  promise  in  writing,"  to  tit'teen  yeai-a 
but  contained  no  limitation,  in  terms,  of  actions  upon 
judgments.  It  was  held  by  this  court,  that  a  judgment 
was  not  included  or  embraced  in  any  of  the  terms  used 
in  the  statute,  and  that,  for  this  reason,  the  plea  of  the 
statute  was  wholly  irrelevant  and  inapplicable  to  the  suit 
upon  the  judgment,  and  might  be  properly  rejected  on 
motion.  It  is  clear  also,  we  think,  from  the  phraseology 
of  the  fifth  clause,  above  quoted,  of  section  211  of  the 
practice  act,  that  a  judgment  is  not  a  contract,  or  in  the 
nature  of  a  contract,  within  the  purview  and  meaning  of 
the  statute.  For,  if  a  judgment  had  been  a  contract 
within  the  intent  and  meaning  of  the  law,  the  Legislature 
would  hardly  have  provided,  as  they  have,  a  limitation  of 
actions  upon  both  "contracts  in  writing"  and  "judgments 
of  a  court  of  record."  It  seems  to  us,  therefore,  that  the  pro- 
visions of  sections  220,  above  quoted,  are  not  and  can  not 
be  made  applicable  to  a  suit  upon  a  judgment,  so  as  to  take 
the  case  out  of  the  operation  of  the  statute  of  limitations. 
King  v.  Manoille,  29  Ind.  134. 

The  acknowledgment  of  the  appellant's  testator,  count- 
ed upon  by  the  appellee,  in  the  second  paragraph  of  his 
reply,  as  sufficient  to  take  this  case  out  of  the  operation  of 
the  statute  of  limitations,  was  contained  in  a  general  as- 
signment in  writing,  executed  by  the  testator,  in  his  life- 
time, to  Benjamin  H.  Cheever  and  James  "Wiles,  of  all  the 
estate,  property  and  effects,  of  every  kind  and  description 
and  wheresoever  situate,  of  and  belonging  to  him,  for  the 
benefit  of  his  creditors.  This  assignment  was  dated  on  the 
8d  day  of  February,  1860-;  and  it  was  stipulated  therein, 
among  other  things,  that  the  said  Cheever  and  Wiles,  out 
of  the  proceeds  of  the  assigned  property,  should  pay  the 
judgment  sued  on  by  the  ttpj>ellee  in  this  action.  It  con- 
tained an  acknowledgment  of  the  existence  of  the  appel- 
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lee's  judgment,  within  twenty  years  before  the  commence- 
ment of  this  suit ;  and  it  may  be  reasonably  inferred  from 
the  terms  of  the  assignment,  that  the  judgment  was  then 
unpaid.  The  assignees,  Cheever  and  Wiles,  were  directed 
to  pay  the  judgment  out  of  the  proceeds  of  the  assigned 
property ;  but  there  was  nothing  in  the  assignment  which 
could  be  fairly  construed  to  be  a  promise  or  contract  by 
the  assignor,  the  appellant's  testator,  that  he  would  pay 
the  judgment.  The  appellee  was  not  a  party  to  the  con- 
tract of  assignment ;  and  it  can  not  be  said,  therefore,  that 
the  acknowledgment  of  the  judgment,  contained  in  the 
written  assignment,  was  made  by  appellant's  testator  either 
to  the  appellee  or  to  his  agent. 

If  it  were  conceded,  therefore,  that  an  acknowledgment 
or  promise,  made  by  a  judgment  debtor  in  relation  to  the 
judgment,  and  contained  in  some  writing  signed  by  him, 
would  be  such  evidence  as  would  take  a  suit  upon  the 
judgment  without  the  operation  of  the  statute  of  limita- 
tions, a  point  which  we  need  not  and  do  not  decide  in  this 
case,  we  are  clearly  of  the  opinion  that  such  acknowledgment 
or  promise  would  not  be  sufficient  evidence  for  that  pur- 
pose, in  any  case,  unless  it  was  made  to  the  judgment 
creditor,  or  to  his  agent.  An  acknowledgment  or  prom- 
ise, whenever  and  wherever  applicable,  will  not  be  availa- 
ble in  any  case,  as  it  seems  to  us,  to  take  a  suit  otherwise 
barred  by  the  statute  of  limitations,  without  the  operation 
of  the  'statute,  when  such  acknowledgment  or  promise  has 
not  been  made  to  the  creditor  or  to  his  agent.  Story 
Con.,  sec.  1430  ;  Keener  v.  Crull,  19  111.  189  ;  Kyle  v.  Wells, 
17  Pa.  State,  286;  Sibert  v.  Wilder,  16  Kan.  176;  Mc- 
Kinney  v.  Snyder ,  78  Pa.  State,  497. 

In  our  opinion,  therefore,  the  acknowledgment  of  the 
judgment,  relied  upon  by  the  appellee  in  the  second  para- 
graph of  his  reply,  was  not  sufficient  to  take  his  case  out 
of  the  operation  of  the  statute  of  limitations ;  and  for  this 
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reason  we  think  that  the  court*  erred  in  overruling  the  ap- 
pellant's demurrer  to  this  paragraph  of  reply. 

8.  The  third  error  complained  of  by  the  appellant  is 
the  decision  of  the  court  in  overruling  his  demurrer  to  the 
third  paragraph  of  the  reply  to  the  third  paragraph  of  his 
answer.  In  the  third  paragraph  of  his  reply,  the  appellee 
alleged,  in  substance,  that  on  the  11th  day  of  January,  1875, 
Harriet  Sloo  was  the  administratrix  of  the  estate  of  said 
Albert  G.  Sloo,  deceased,  and  that  the  said  estate  was  then 
pending  in  said  court  for  settlement ;  that  on  the  day  last 
named  the  appellee  filed  the  said  claim  in  the  office  of  the 
clerk  of  said  court,  for  the  purpose  of  having  the  same  al- 
lowed by  the  court  against  said  estate,  and  within  twenty 
years  next  after  the  rendition  of  said  judgment ;  and  that, 
atlerthe  filing  of  said  claim  in  the  office  of  the  clerk,  the 
said  Harriet  Sloo  died,  and  the  appellant,  William  E. 
Niblack,  was  appointed  and  qualified  as  administrator  of  the 
estate  of  said  decedent,  and  had  since  been  and  then  was 
the  administrator  of  said  estate. 

It  will  be  seen  that  the  allegations  of  this  third  para- 
graph of  reply  were  nothing  more,  in  legal  effect,  than  an 
argumentative  denial  of  the  third  paragraph  of  the  appel- 
lant's answer,  which  set  up  the  statute  of  limitations. 
With  a  general  denial  ah-eady  pleaded  to  the  third  para- 
graph of  answer,  in  the  firet  paragraph  of  reply,  it  seems 
to  us  that  this  third  paragraph  of  reply  might  have  been 
properly  rejected  on  motion  ;  but  we  do  not  think  that  the 
court  erred  in  overruling  the  demurrer  to  this  third  para- 
graph. 

4.  Having  reached  the  conclusion  that  the  court  erred 
in  overruling  the  appellant's  demurrer  to  the  second  para- 
graph of  the  reply,  which  error  must  necessarily  re- 
verse the  judgment  of  the  court  below  and  result  in  a  new- 
trial  of  the  cause,  it  is  unnecessary,  perhaps,  for  us  to  con- 
sider or  decide   any   of  the  questions  presented  by  the 
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fourth  alleged  error,  the  overruling  of  the  appellant's  mo- 
tion for  a  new  trial  of  this  cause.  There  is  one  question, 
however,  presented  by  this  error,  which  it  may  not  be  im- 
proper for  us  to  consider  and  decide  now,  as  it  may  have  an 
important  bearing  on  the  proper  decision  of  the  cause,  on 
a  new  trial  thereof.  That  question  is,  when  was  this  ac- 
tion  commenced?  The  record  of  the  cause,  in  this  court, 
shows  that  the  action  was  commenced  on  the  3d  day  of 
March,  1876,  or  more  than  twenty  years  after  the  rendition 
of  the  judgment  sued  on  ;  while  the  appellee  has  alleged, 
as  we  have  seen,  in  the  third  paragraph  of  his  answer,  that 
the  action  was  commenced  on  the  11th  day  of  January, 
1875,  or  within  twenty  years  after  the  rendition  of  the 
judgment.  In  regard  to  this  question,  there  would  seem 
to  be  no  controversy  between  the  parties  as  to  the  facts  of 
the  case ;  but  the  controversy  is,  as  to  the  legal  effect  of 
those  facts,  and  the  law  applicable  thereto. 

On  the  11th  day  of  January,  1875,  the  appellee,  by  his 
attorneys,  filed  a  complaint,  in  the  court  below,  of  which 
the  following  is  a  copy : 

"  State  of  Indiana,  \  ««  In  the  Knox  Circuit  Court, 
'*  Knox  County,        |  ^^'       February  Term,  1875. 

"Charles  Goodman  complains  of  Harriet  Sloo,  adminis- 
tratrix of  the  estate  of  Albert  G.  Sloo,  deceased,  and  James 

Wiles  and CheeveVj  assignees  of  said  Albert  G.  Sloo^ 

and  says  that  heretofore,  to  wit,  on  the  20th  day  of  Jan- 
uary, 1855,  the  said  plaintiff*  obtained  a  judgment  against 
the  said  Albert  G.  Sloo,  deceased,  in  the  Supreme  Court  of 
the  county  of  New  York,  in  the  State  of  New  York,  for 
the  sum  of  thirty-one  thousand  three  hundred  and  forty- 
^^^^^  rVo  dollars,  a  copy  of  which  judgment  is  filed  and 
made  part  hereof,  marked  *  B ' ;  that  the  principal  and 
the  interest  accrued  thereon  are  due  and  unpaid,  amounting 
to  the  sum  of  $68,957.76;  and  the  plaintiff"  now  files  this 
bis  said  claim  against  said  administratrix  and  said  assignees. 
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aud  asks  that  the  same  may  be  allowed  as  a  claim  against 
said  estate,  either  in  the  bauds  of  said  administratrix  or  in 
the  hands  of  said  assigneeSj  and  for  all  other  and  proper 
relief." 

This  complaint  was  signed  by  the  attorneys  of  the  plain- 
tift*,  the  appellee ;  and  the  case  was  apparently  entered  at 
once  upon  the  issue  docket  of  the  court,  for  issue  and  trial. 
It  does  not  appear,  that,  at  the  time  of  the  filing  of  this 
complaint,  any  summons  was  issued  thereon  for  the  defend- 
ants therein  named  to  appear  and  answer  the  complaint; 
but  the  record  of  this  cause  shows,  that,  in  that  action,  at 
the  February  term,  1875,  of  the  court  below,  to  wit,  on 
the  8th  day  of  February,  1876,  the  following  order  was 
made  and  entered  by  the  court,  upon  its  order  book,  to  wit : 

"  Charles  Goodman  ) 

v.  Civil  Action.  V   No.  869. 

"  Harriet  Sloo,  Administratrix,  etc.,  et  aL   J 

"  Comes  now  the  plaintiff,  by  Denny  &  Denny,  his  at- 
torneys, and  on  motion  this  cause  is  continued  for  pro- 
cess." 


The  record  of  this  cause  further  shows  that,  at  the  ensu- 
ing May  term,  1876,  of  the  court  below,  to  wit,  on  the  6th 
day  of  May,  1876,  another  order  was  made  and  entered  by 
the  court,  upon  its  order  book,  in  that  action,  which  order 
was  in  the  Words  and  figures  following,  to  wit : 

"  Charles  Goodman 

V.  Civil  Action.  i   ^     q^q 

«  Harriet  Sloo,  Administratrix  of  ^  ^^'  ^^^' 

"  Albert  G.  Sloo,  deceased,  et  al. 

"  Comes  the  plaintift",  by  Denny  &  Denny  and  Reily  & 
Johnson,  his  attorneys,  and  shows  to  the  court,  by  due 
proof,  that  said  defendant  Harriet  Sloo,  administratrix 
of  the  estate  of  Albert  G.  Sloo,  deceased,  has  been  duly 
summoned  herein  more  than  ten  days  before  the  firet  day 
of  the  present  term  of  this  court,  and  thereupon  said  de- 
fendant Harriet  appears  by  F.  W.  Viehe,  her  attorney,  and 
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moves  the  court  to  strike  this  cause  from  the  docket,  and 
day  is  given." 

Two  days  afterward,  on  the  8th  day  of  May,  1875,  and 
at  the  same  term  of  the  court,  an  order  was  made  by  the 
court,  in  that  action,  and  entered  upon  the  order  book,  as 
shown  by  the  record  of  this  cause.  This  order  was  as  fol- 
lows : 

"  Charles  Goodman 

V.  Civil  Action. 

"Harriet  81uo,  Administratrix  of  J-  No.  869. 

"  Albert  G.  Sloo,  deceased, 
"James  Wiles, Cheeyer. 

"  Come  now  the  plaintift'  and  the  defendant  Harriet 
Sloo,  administratrix  of  the  estate  of  Albert  G.  Sloo,  de- 
ceased, by  their  attorneys,  and  the  court,  being  sufficiently 
advised  on  the  motion  of  said  defendant  Harriet  to  strike 
this  cause  from  the  docket,  sustains  said  motion,  and  this 
cause  is  now  by  the  cQurt  ordered  stricken  from  the  dock- 
et, at  plaintiff's  costs,  and  leave  is  given  plaintiff  to  file 
his  claim  herein  against  the  estate  of  said  Albert  G.  Sloo, 
deceased,  and  have  the  same  entered  upon  the  appearance 
docket  of  this  court.'* 

It  would  seem,  that  the  appellee  did  not  attempt  to  avail 
himself  of  the  leave  asked  for  and  granted  in  the  last 
order  of  the  court  above  quoted,  for  nearly  ten  months 
after  it  was  made  and  entered,  or  until  the  8d  day  of 
March,  1876.  The  record  of  this  cause  shows,  that,  on  the 
day  last  named,  the  appellee  took  his  complaint  in  his 
original  action,  and  having  erased  or  struck  out  therefrom 
the  names  of  '•  James  Wiles  and Cheever,"  as  de- 
fendants therein,  and  every  thing  relating  to  them  either  in 
the  body  of  the  complaint  or  in  the  prayer  for  relief,  he 
caused  the  same  to  be  entered  upon  the  appearance  docket 
of  the  court,  as  a  claim  against  the  estate  of  Albert  G. 
Sloo,  deceased.  In  the  copy  of  this  complaint,  set  out  in 
this  opinion,  we  have  italicized  those  portions  of  it  which 
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were  thus  stricken   out  by  the   appellee,  at  the  time  the 
complaint  was  used  tor  the  commencement  of  this  suit. 

This  claim,  not  having  been  admitted  on  the  appearance 
docket  by  either  the  executrix  or  administrator  of  the 
decedent,  was  transferred  to  the  issue  docket  of  the  court 
for  issue  and  trial,  and  became  the  foundation  of  the  case 
now  before  us. 

It  is  claimed  by  appellee's  counsel,  as  we  understand 
them,  that  the  case  at  bar  is  the  same  case  as  the  suit  against 
the  administratrix  of  Albert  G.  Sloo,  and  Wiles  and  Chee- 
ver,  assignees,  etc.;  which  latter  suit,  as  we  have  seen,  was 
stricken  from  the  docket  some  ten  months  before  this  case 
was  commenced.  The  original  suit  was  properly  placed 
upon  the  issue  docket ;  and  it  can  not  be  correctly  said 
that  the  suit  was  commenced,  until  a  summons  had  been 
issued  on  the  appellee's  complaint,  or  after  the  8th  day  of 
February,  1875.  This  suit  was  finally  disposed  of  by  the 
order  of  the  court,  on  the  8th  day  of  May,  1875.  But  the 
case  now  before  us,  in  any  view  of  it,  can  not  be  said  to 
have  been  commenced,  until  it  was  placed  on  the  appear- 
ance docket,  on  the  3d  day  of  March,  1876,  as  a  claim 
against  the  decedent's  estate ;  and  certainly  not,  unless  we 
firat  declare  that  certain  amended  sections  of  the  act  pro- 
viding for  the  settlement  of  decedents'  estates,  which  have 
been  recognized  and  practised  upon  by  the  courts  of  this 
State  for  nearly  a  quarter  of  a  century,  are  invalid  and 
absolutely  void.  This  is  what  the  appellee's  counsel  ask 
us  to  do,  in  this  gase,  in  reference  to  those  amended  sec- 
tions of  the  statute  in  question,  which  prescribe  the  mode 
in  which  suits  may  be  instituted  and  prosecuted  against  a 
decedent's  estate,  on  claims  against  the  decedent.  The 
sections  referred  to  are  the  amended  sections  65  and  66 
"of  an  act  providing  for  the  settlement  of  decedents' 
estates,"  etc.,  approved  June  17th,  1852.  By  an  act  ap- 
proved  March   4th,   1853,  the   Legislature  attempted    to 
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amend  each  one  of  these  two  sections;  but,  under  the 
construction  given  by  this  court  to  the  2l8t  section  of 
article  4,  of  the  constitution  of  this  State,  of  1851,  in  the 
case  of  Lang  don  v.  Applegate^  5  Ind.  827,  decided  at  the 
November  t^rm,  1854,  the  amendments  were  illegal  and 
void,  for  the  reason  that  the  original  sections  were  not  set 
out  in  the  amendatory  act.  For  thirteen  years  thereafter, 
and  until  the  case  of  The  Greencasile  Southern  Turnpike  Co. 
V.  The  State,  ex  rely  28  Ind.  382,  was  decided  by  this  court,  at 
its  November  term,  1867,  this  construction  of  the  require- 
ments of  the  constitution,  in  relation  to  the  revision  and 
amendment  of  acts  or  sections,  was  recognized  and  ap- 
proved as  the  true  and  correct  construction,  not  only  by 
the  courts,  but  by  the  General  Assemblies  of  the  State, 
which  convened  from  time  to  time. 

Accordingly,  the  General  Assembly  of  1855,  evidently 
considering  the  amendatory  act  of  March  4th,  1858,  as  ab- 
solutely null  and  void,  again  amended  sections  65  and  66 
of  the  original  act,  by  an  act  approved  February  20th, 
1855,  in  which  latter  act  the  original  sections  and  the 
amended  sections  were  both  set  out,  as  required  by  the  con- 
struction given  to  the  21st  section  of  article  4  of  the  con- 
stitution, by  this  court,  in  Langdon  v.  Applegate,  supra. 
Acts  1855,  p.  81.  These  amended  sections  were  set  out 
in  the  body  of  the  decedents'  estates  act,  in  the  Revised 
Statutes  of  Indiana,  as  published  by  Gavin  &  Hord,  2  G. 
k  H.  508,  and  in  the  Statutes  of  Indiana,  as  published  by 
Davis,  2  R.  8.  1876,  p.  515.  Since  the  enactment  of 
these  amended  sections,  in  1855,  they  have  always  been  re- 
garded by  the  courts  of  this  State  as  the  law  regulating 
the  institution  and  prosecution  of  suits  against  decedents' 
estates,  on  claims  against  decedents;  and  in  connection 
therewith,  and  in  the  construction  thereof,  a  system  of 
practice  has  grown  up  and  become  established,  which,  we 
think^  ought  not  to  be  lightly  changed. 
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In  the  case  of  The  Greencastle  Southern  Thimpike  Co,  v. 
The  State,  supra,  this  court  construed  the  2l8t  section  of  ar- 
ticle 4  of  the  coufltitution,  to  require  only  that  the  amend- 
ed section  "ahall  be  set  forth  and  published  at  full  length," 
in  the  amendatory  act ;  and  this  is  now  the  recognized  and 
accepted  construction  of  the  constitutional  provision  in 
question.  Of  course,  the  general  effect  of  this  later  deci- 
sion of  this  court  was  to  give  vitality  and  force  to  such 
amendatory  enactments  as  had,  before  that  time,  been  re- 
garded as  inoperative  and  void  by  reason  of  the  fact  that 
the  original  section  had  not  been  set  out  at  length  therein. 
Recognizing  this  general  effect,  the  Legislature,  by  an  act 
approved  March  9th,  1867,  repealed  all  laws  theretofore 
passed,  not  in  conformity  with  the  decision  of  this  court  in 
the  case  of  Laiigdon  v.  Applegate,  supra,  1  R.  8. 1876,  p. 
941.  This  act  repealed  the  amendatory  act  of  March  4th, 
1853,  before  refen^d  to.  This  repeal,  under  the  decisions 
of  this  court,  revived  the  original  sections  65  and  66  of  the 
act  of  June  17th,  1852,  providing  for  the  settlement  of  de- 
eedouts'  estates,  and  these  original  sections  are  now  in  full 
force  as  the  law  of  this  State,  on  the  subject-matter  thereof. 

We  are  of  the  opinion  that  the  case  now  before  us  was 
not  commenced  by  the  appellee,  at  least  until  ho  had  caused 
his  claim  to  be  entered  on  the  appearance  docket. 

We  do  not  now  consider  the  other  questions  arising  un- 
der the  alleged  error  of  the  court,  in  overruling  the  appel- 
lant's motion  for  a  new  trial,  as'  those  questions  depend  to 
some  extent  upon  the  evidence,  and  the  cause  will  proba- 
bly be  re-tried. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded  with  instructions  to  sustaiti  the  de- 
murrer to  the  second  paragraph  of  the  reply,  and  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 

Note. — Niblack,  J.,  being  a  party  to  this  cause,  was  ab- 
sent during  its  consideration. 
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On  petition  for  a  reheabing. 

HowK,  J. — After  this  cause  was  decided  by  this  court, 
at  the  last  term  thereof,  and  within  the  time  allowed  by 
law,  the  appellee  filed  and  presented  an  earnest  petition 
for  a  rehearing  of  the  case,  and  an  able  and  exhaustive 
brief  in  snpport  of  his  petition.  The  petition  has  not  been 
and  will  not  be  granted,  but  the  cause  has  been  fully  re- 
heard, and  by  oral  arguments,  continuing  through  several 
days,  and  by  elaborate  briefs  and  additional  briefs,  the 
learned  counsel  of  the  respective  parties  have  fully  pre- 
sented and  discussed  every  material  question  involved  in 
the  record  of  this  action. 

Fn)m  the  arguments  and  briefe  of  counsel,  we  are  ad- 
vised that  it  is  the  wish  of  both  the  parties  to  this  suit,  that 
this  court  should  consider,  pass  upon  and  decide  each  and 
all  the  questions  arising  in  or  presented  by  the  record 
of  this  cause.  This  we  will  endeavor  to  do  ;  but  we  mav 
properly  remark,  in  limine^  that  we  adhere  to  the  original 
opinion,  filed  in  this  cause  on  the  24th  day  of  June,  1879, 
at  the  last  term  of  this  court,  and  to  the  views  expressed 
therein,  save  as  the  same  may  be  modified  in  this  opinion. 
Wc  may  further  remark  at  the  outset,  that,  in  considering 
the  several  questions  in  this  case,  we  shall  not  be  governed 
by  the  order  adopted  by  the  appellant  in  his  assignment 
of  errors,  but  we  will  take  up  and  decide  these  questions, 
in  their  chronological  order,  that  is,  in  the  order  of  time  in 
which  they  apparently  or  probably  originated. 

1.  The  first  question  which  presents  itself  for  decision 
in  regard  to  this  ease  is  this :  When  was  this  suit  com- 
menced? In  considering  this  question  in  our  original 
opinion  in  this  case,  we  have  said,  "there  would  seem  to 
be  no  controversy  between  the  parties  as  to  the  facts  of  the 
case ;  but  the  controversy  is,  as  to  the  legal  efifect  of  those 
&ctB,  and  the  law  applicable  thereto."     It  appeara   from 


^ 


192  SDTREME  COURT  OF  INDIANA. 

Niblack,  Administrator,  v.  Goodman. 

the  record  of  this  cause,  that  on  the  11th  day  of  January, 
1875,  Charles  Goodman  filed  in  the  court  below,  for  its 
February  term,  1875,  a  complaint  against  the  administra- 
trix and  the  assignees,  naming  them,  respectively,  of  Al- 
bert G.  Sloo,  deceased,  counting  upon  the  same  judgment 
which  is  sued  on  in  this  action.  When  this  complaint  was 
filed,  as  we  have  seen,  the  case  w^as  apparently  placed  at 
once  upon  the  issue  docket  of  the  court,  for  issue  and  trial. 

The  action  had  upon  this  complaint  and  the  final  dispo- 
sition thereof  have  already  been  fully  stated,  and  need  not 
be  repeated.  After  some  delay,  the  appellee  took  the  same 
complaint,  and,  having  struck  out  and  erased  therefrom 
the  names  of  said  assignees  and  all  matters  relating  to 
them,  on  the  3d  day  of  March,  1876,  caused  the  same  to 
be  entered  upon  the  appearance  docket  of  the  court.  That 
action  of  the  appellee  was  the  origin  and  commencement 
of  this  suit,  as  we  have  already  shown,  if  sections  65  and 
66  of  the  act  providing  for  the  settlement  of  decedents'  es- 
tates, approved  June  17th,  1852,  as  amended  by  an  act  ap- 
proved February  20th,  1855,  were  legal  and  valid  enact- 
ments. 

But  if,  as  the  appellee's  counsel  insist,  these  amended 
sections,  under  the  decisions  of  this  court,  were  illegal  and 
void  enactments,  as  attempted  amendments  of  sections 
which  had  at  the  time  been  amended  out  of  existence  by 
an  act  approved  March  4th,  1853,  and  if,  as  counsel  claim, 
by  force  of  the  repealing  act  approved  March  9th,  1867, 
Acts  1867,  p.  204,  the  amended  sections  of  March  4th, 
1853,  were  repealed,  and  sections  65  and  66,  as  originally 
enacted  in  the  act  of  June  17th,  1852,  were  revived  and 
are  now  in  force,  as  the  only  law  of  this  State  on  the  sub- 
ject-matter of  those  two  sections,  then  the  question  still 
remains  for  decision  :  When  was  this  suit  commenced  ? 

It  is  claimed  by  the  appellee's  attorneys  that,  under  the 
orierinal  sections  65  and  66  of  the  act  of  June  17th,  1852, 
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for  the  settlement  of  decedentft'  estates,  the  complaint 
filed  by  Charles  Goodman,  in  the  court  below,  against  the 
administratrix  and  the  assignees  of  Albert  Q.  Sloo,  de- 
ceased, must  be  regarded  as  a  pending  claim  or  suit 
against  the  decedent's  estate,  from  the  time  of  the  filing  of 
said  complaint,  on  the  11th  day  of  January,  1875  ;  and  that, 
notwithstanding  the  action  had  on  said  complaint  by  the 
court  and  the  parties,  it  continued  to  be  a  pending  suit, 
and  was  and  is  this  suit,  against  said  decedent's  estate. 

It  seems  to  us  that  this  claim  or  position  of  the  appellee's 
counsel  can  not  be  maintained.  It  is  very  clear,  we  think, 
that  neither  the  appellee  nor  his  attorneys  were  governed, 
nor  did  they  intend  to  be  governed,  either  in  the  institu- 
tion or  prosecution  of  their  original  suit  against  the  ad- 
ministratrix and  the  assignees  of  the  decedent,  or  in  the 
institution  or  prosecution  of  this  suit  against  the  admin- 
istrator alone  of  said  decedent,  by  any  of  the  provisions  of 
the  original  sections  65  and  66  of  the  decedents'  estates 
act.  This  is  manifest  throughout  the  record,  as  it  seems 
to  us,  down  to  and  during  the  trial  of  the  cause.  Indeed, 
the  record  clearly  shows  that  this  suit  was  commenced, 
prosecuted  and  finally  tried,  under  and  in  accordance  with 
the  provisions  of  the  amended  sections  65  and  66,  as  they 
were  attempted  to  be  amended  in  and  by  the  act  of  Feb- 
ruary 20th,  1855. 

It  is  claimed  by  the  appellee,  and  such  was  the  testi- 
mony of  one  of  his  attorneys  on  the  trial  of  this  cause, 
that  when  his  complaint  against  the  administratrix  and 
assignees  of  the  decedent  was  filed  in  the  court  below,  the 
clerk  thereof  was  directed  by  his  attorneys  to  enter  said 
complaint  as  a  claim  against  the  decedent's  estate,  upon 
the  appearance  docket  of  the  court.  The  record  fails  to 
show  that  this  was  done,  but  on  the  contrary  it  does  show 
that  the  complaint  was  placed  upon  the  issue  docket 
as  a  civil  action,  and  not  as  a  claim,  for  issue  and  trial. 
Vol.  LXVII— 13 
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Whatever  may  have  been  the  original  instructions  of  the 
appellee  or  of  his  counsel  to  the  clerk  in  regard  to  said 
complaint,  the  record  shows  that  the  appellee  adopted  the 
action  of  the  clerk  in  placing  the  case  upon  the  issue 
docket,  and  continued  the  cause  for  the  service  of  process 
on  the  defendants  named  in  said  complaint.  After  process 
had  been  served  in  the  suit  then  pending,  on  the  adminis- 
tratrix of  said  Albert  G.  Sloo,  deceased,  she  appeared  fully 
theix^in  by  her  counsel,  and  moved  the  court  to  strike  the 
cause  from  the  docket,  Mrhich  motion  was  sustained  by 
the  court,  and  the  cause  was  stricken  from  the  docket. 

That  action  of  the  court  was,  we  think,  an  end  of  that 
ctdBe  for  all  purposes;  and  it  can  make  no  possible  difter- 
ence  what  law  was  in  force.  The  appellee's  suit  or  complaint 
was  not  and  could  not  be,  either  under  the  original  sec- 
tions 65  and  66,  or  the  attempted  amendments  thereof,  a 
pending  suit  or  claim  against  the  decedent's  estate,  until 
it  had  been  renewed  and  commenced  again  in  some  form. 
The  record  fails  to  show  that  any  steps  were  taken,  under 
any  law,  either  by  the  appellee  or  by  any  one  else,  to  get 
the  administrator  of  the  decedent  before  the  court  to  answer 
the  amended  claim  or  complaint  of  the  appellee,  until  he 
procured  the  same  to  be  entered  on  the  appearance  docket 
of  the  court,  on  the  Sd  day  of  March,  1876.  Even  then 
there  was  no  attempt  on  the  part  of  the  appellee,  or  of  bis 
attorneys,  or  of  any  one  else,  to  institute  this  suit  or  to  prose- 
cute it,  under  and  in  accordance  with  the  provisions  and 
requirements  of  the  original  sections  65  and  66  of  the 
decedents'  estates  act.  So  that>  if  these  original  sections 
65  and  66  must  be  regarded  as  the  law  of  this  State  in 
full  force  on  the  subject-matter  thereof,  and  if  the  amended 
sections  65  and  66  of  the  act  of  February  20th,  1855,  which 
have  been  acted  upon  and  recognized  as  law  by  all  the 
courts  of  this  State  for  nearly  twenty-five  years,  must  be  re- 
garded as  we  think  they  must,  under  the  decision  of  this 
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eoart,  as  illegal  aud  void,  still  it  is  certain,  as  it  seems  to 
Q8  from  the  record  of  this  cause,  that  the  appellee  never 
commenced,  nor  intended  to  commence,  his  suit  against 
the  decedent's  estate,  under  and  in  accordance  with  the 
requirements  of  said  original  sections.  It  follows,  there- 
fore, that  this  suit  was  not  commenced,  and  was  not  a  pend- 
ing action  against  the  appellant,  or  his  decedent's  estate, 
6om  aught  that  appears  in  the  record  of  this  cause,  until  by 
his  voluntary  appearance  therein  at  the  September  term, 
1877,  of  the  court,  the  appellant  appeared  to  and  answered 
the  appellee's  complaint. 

That  part  of  the  original  opinion  in  this  case,  in  which 
we  declared  that  the  amended  sections  65  aud  66  of  the  act 
of  February  20th,  1855,  as  the  same  appeared  in  2  G.  &  H. 
603,  and  in  2  R.  S.  1876,  p.  515,  must  be  received  and  re- 
garded as  a  part  of  the  law  of  this  State,  until  changed  by 
legislative  action,  is  absolutely  and  unconditionally  with- 
drawn, and  we  now  hold,  in  conformity  with  the  previous  de- 
cisions of  this  coBrt  whei:e  the  like  question  was  presented, 
that  these  amended  sections,  as  attempted  amendments  of 
lections  which  at  the  time  had  no  existence,  were  and  are 
illegal,  invnlid  and  utterly  void.  The  Board y  etc.y  of  Clay 
County  v.  Markka  46  Ind.  96 ;  JBtakemore  v.  Doldn,  60  Ind. 
IW ;  Ford  v.  Booker,  53  Ind.  895 ;  and  Cowley  v.  The  Town 
of  Rushmlle,  60  Ind.  827.  By  force  of  the  act  of  March 
9tb,  1867,  repealing  all  laws  theretofore  passed,  not  in  con- 
formity with  the  decisions  of  this  court  in  the  case  of 
Langdon  v.  Appiegate,  5  Ind.  827,  the  act  of  March  4th, 
1#58,  amending  said  sections  65  and  66,  as  we  have  seen, 
was  unconditionally  repealed ;  and  the  efiect  of  this  re- 
peal was  to  revive  and  reader  valid  the  original  sections 
66  and  66  of  the  act  providing  for  the  settlement  of  dece- 
dents' estates,  just  as  the  same  were  enacted  and  approved 
on  the  17th  day  of  June,  1852,  2  R.  S.  1852,  p.  261.  The 
ie{ieali^g  act  of  Marck  9th,  1867,  contained  an  emergency 
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clause,  and  took  effect  and  became  a  law  on  the  day  of 
its  approval.  It  follows,  therefore,  that  since  the  9th  day  of 
March,  1867,  the  original  sections  65  and  66  of  the  act  of 
June  17th,  1852,  for  the  settlement  of  decedents'  estates, 
have  been  and  now  are  in  full  force,  and  the  only  law  of 
this  State  on  the  subject-matter  thereof,     heard  v.  Leard.^ 
30  Ind.  171 ;  Lindsay  v,  Lindsay^  47  Ind.  288 ;  Longlois  v. 
Longlois,  48  Ind.  60.    This  rule,  which  has  been  so  long 
recognized  and  acted  upon  by  this  court,  that  the  repeal 
of  a  repealing  act  will  operate  as  a  revivor  of  the  original 
act,  has  been  changed  by  the  provisions  of  "An  act  de- 
claring the  effect  of  the  repeal  of  statutes,"  approved 
March  12th,  1877  ;  but  this  change  will  have  no  effect  or 
bearipg  upon  the  statutes  considered  in  this  opinion.    See 
Acts  1877,  Spec.  Sess.,  p.  73. 

2.  We  adhere  to  the  views  expressed,  in  our  original 
opinion,  in  regard  to  the  complaint  of  Charles  Goodman 
against' Harriet  Sloo,  administratrix,  and  James  Wiles  and 

Cheever,  assignees  of  Albert  Q-.  Sloo,  deceased,  filed 

in  the  court  below  on  the  11th  day  of  January,  1875.  We 
can  not  regard  this  complaint  thus  filed  in  any  other  light 
than  as  a  complaint  in  a  civil  action  ;  for,  in  that  light,  it 
was  a  proper  complaint  against  all  the  persons  named  as 
defendants  therein ;  but,  in  a  claim  merely  against  a  dece- 
dent's estate,  the  law  does  not  contemplate  nor  authorize 
a  joinder  of  other  persons,  as  defendants,  with  the  admin- 
istrator of  the  decedent.  As  a  complaint  in  a  civil  action, 
the  cause  was  properly  entered  at  once  upon  the  issue  dock- 
et of  the  court  by  its  clerk,  for  issue  and  trial,  and  pro- 
cess was  properly  issued  thereon,  upon  the  appellee's  mo- 
tion, for  the  defendants  named  therein.  When  the  court 
afterward,  upon  the  defendant's  motion,  struck  said  cause 
from  the  docket,  it  was  an  end  of  the  case  for  all  purposes, 
as  it  seems  to  us,  unless  and  until  the  appellee  might 
thereafter,  if  he  chose,  commence  another  suit  upon  the 
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same  cause  of  action.  We  know  of  no  law,  under  which 
it  can  be  said  that  this  complaint  of  the  appellee,  against 
the  defendants  therein  named,  after  the  cause  had  been 
struck  from  the  docket  of  the  court,  would  remain  therein 
as  a  pending,  though  donnant  or  quiescent,  cause  of  action 
against  the  decedent's  estate,  of  which  the  administrator 
of  the  decedent  was  bound  to  take  notice,  as  a  lis  pendens. 
"We  are  clearly  of  the  opinion,  that  after  the  appellee's  suit 
on  his  original  complaint  was  struck  from  the  docket,  on 
the  defendant's  motion,  by  the  order  of  the  court,  the  ap- 
pellee had  no  action  pending  in  said  court  against  the  de- 
cedent's estate,  until  he  commenced  this  suit  by  altering 
his  original  complaint,  by  erasing  therefrom  the  names  of 
all  the  defendants  except  the  name  of  the  administratrix, 
thus  making  it  a  claim  against  the  decedent's  estate,  and 
by  causing  it  to  be  entered  upon  the  appearance  docket  as 
an  initiatoiy  step  towards  getting  the  case  on  the  issue 
docket  for  trial,  and  finally  by  the  voluntary  appearance, 
apparently,  of  the  appellant  in  this  action. 

3.    We  are  asked  by  the  parties  to  the  record  to  give  a 
construction  to  the  first  clause  or  sentence  of  section  216 
of  the  practice  act.     This  section  was  amended  by  an  act 
approved  March  13th,  1875,  but  only  by  adding  thereto 
the  proviso  in  the  section,  as  it  now  appears  in  2  R.  S. 
1876,  p.  127.     The  first  sentence  or  clause  of  this  section 
reads  as  follows:     "  The  time  during  which  the  defendant 
is  a  non-resident  of  the  State,  or  absent  on  public  business, 
shall  not  be  computed  in  any  of  the  periods  of  limitation." 
The  question  is  asked,  in  this  case,  what  is  the  absence 
on  public  business,  the  time  or  duration  of  which  shall  not 
he  computed  in  any  of  the  periods  of  limitation  ?  It  is  diffi- 
cult,—so  difficult  as  to  be  almost  impossible, — to  laj^down 
a  general  rule  which  shall  be  applicable  to  and  govern  all 
cases,  in  regard  to  the  character  of  the  public  business,  the 
duration  of  the  absence  as  to  which  public  business  shall  not 
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be  counted  in  any  period  of  limitation.  Indeed,  it  seems 
to  U8  that  it  is  hardly  a  case  for  a  general  rule  ;  but  that, 
in  each  particular  case,  it  must  be  determined  from  the 
facts  of  the  case,  whether  the  public  business  was  or  was 
not  of  such  a  character  as  to  bring  the  case  within  the 
provisions  of  the  statute.  In  the  case  of  Gregg  v.  Matlock^ 
31  Ind.  378,  it  was  held  by  a  majority  of  this  court  as  then 
constituted,  that  absence  from  the  State,  as  a  volunteer 
soldier  or  officer  in  the  army  of  the  United  States,  consti- 
tuted ail  absence  on  public  business,  within  the  meaning 
of  the  statute. 

Ray,  J.,  dissenting,  said : 

"  Statutes  of  limitation  are  for  the  repose  of  debtors.  It 
has  been  held,  that  a  volunteer  soldier  or  officer  in  the 
army  of  the  United  States  does  not  lose  his  residence  ;  he 
may  be  sued,  and  service  may  be  had  upon  him  by  copy 
left  at  his  place  of  residence." 

It  seerms  to  us  that  the  absence  of  the  defendant,  con- 
templated in  this  section  of  the  statute,  must  be  such  as 
would  prevent  the  plaintiff',  during  its  continuance,  from 
enforcing  his  cause  of  action  by  a  judgment  in  personam, 
against  the  defendant.  If  the  absent  defendant  maintains 
his  residence  in  this  State,  so  that  such  service  of  process 
can  be  had  on  him  by  copy,  as  would  authorize  the  rendi- 
tion of  a  personal  judgment  against  him,  such  defendant 
can  not  be  said  to  be  "  absent,"  within  the  meaning  of  that 
word  as  used  in  section  216  of  the  code,  and  the  time  of 
such  absence  of  such  defendant  will  be  computed  in  any 
of  the  periods  of  limitation. 

In  the  case  at  bar,  there  was  evidence  introduced  on  the 
trial,  tending  to  prove  that  Albert  Q.  Sloo,  deceased,  in  his 
lifetime,  was  the  original  contractor  and  half  owner  ot 
the  United  States  Steam  Ship  Line  from  New  York  to 
Chagres,  a  company  engaged  in  carrying  the  Unites  States 
mails ;  and  that,  from  the  time  he  took  the  mail  contract 
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till  1858,  he  was  absent  from  his  home  in  Knox  county, 
Indiana,  for  long  periods  of  time,  looking  after  hid  inter- 
ests in  thet  mail  line  company.  It  seems  to  us,  that,  iu 
these  periods  of  absence,  it  can  not  be  said  that  said  Sloo 
was  absent  on  public  business,  although  the  company  in 
which  he  was  so  largely  interested  was  engaged  in  public 
basiness.  On  the  contrary,  we  think,  the  evidence  showed 
or  tended  to  show,  that  he  was  absent  looking  after  his 
private  interests  in  a  company  which  was  engaged  in  a 
public  enterprise.  In  our  opinion,  this  absence  was  not 
an  absence  on  public  business  within  the  meaning  of  the 
statute. 

4.  There  remains  one  other  i)oint,  which  wo  ought  per- 
haps to  consider  and  decide  i;i  this  case.  It  h  earnestly 
insisted  by  appellee's  counsel,  that  because  the  statute  au- 
thorized the  trial  of  a  claim  against  a  decedent's  estate, 
each  as  this  suit  was,  without  pleadings  or  issues,  there- 
fore the  error  of  the  court  iu  overruling  the  demurrer  to 
the  amended  second  paragraph  of  the  appellee's  reply  to 
the  third  paragraph  of  the  appellant's  answer,  was  a  harmr 
less  error,  for  which  the  judgment  cbelow  ought  not  to  be 
reversed.  Upon  this  point,  we  have  been  referred  by 
appellee's  counsel  to  an  act  approved  March  13th,  1877, 
which  was  in  force  at  the  time  of  the  trial  of  this  cause, 
and  \\«liich  was  intended  and  was  supposed  to  be  an  amend- 
ed section  66  of  the  act  for  the  settlement  of  decedents' 
estates.  Acts  1877,  Spec.  Sess.,  p.  37.  In  this  act,  an 
attempt  was  made  to  amend  said  section  66,  inter  alia^  by 
adding  thereto  the  following  pix>visq:  ^'  Procidedy  That  all 
mattera  of  valid  defence,  except  set-off  or  counter-claim, 
inay  be  given  in  evidence  without  special  plea."  This  act 
of  March  13th,  1877,  was  an  attempted  amendment  of  said 
section  66,  as  amended  in  and  by  the  aforesaid  act  of  Feb- 
ruary 20th,  1855,  which  latter  amended  section,  as  we  have 
«een,  was  illegal,  invalid  and  void.    It  follows,  therefore, 
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that  the  amendatory  act  of  March  18th,  1877,  is  invalid 
and  void ;  for  a  valid  law  can  not  be  enacted  by  amending 
an  invalid  and  void  law.     Cowley  v.  The  Town  of  RushviUe^ 

But  substantially  the  same  provision  will  be  found  in 
the  original  section  66  of  the  decedents'  estates  act,  which 
original  section  is,  as  we  have  shown,  now  in  force  as  the 
law  of  this  State.  In  said  original  section  66,  the  language 
used  on  the  point  under  c9nsideration  is  as  follows :  "And 
all  matters  of  valid  defence,  except  a  set-off,  may  be  given 
in  evidence  without  any  special  plea."  It  will  be  seen 
from  this  provision,  that,  except  as  to  a  set-off,  special  plead* 
ings  are  not  required,  nor  are  they  prohibited.  In  such  a 
case,  the  parties  may,  if  they  choose,  plead  specially ;  and, 
if  they  elect  to  and  do  plead  specially,  they  will  be  bound 
by  their  special  pleadings  and  the  rulings  of  the  court 
thereon,  to  the  same  extent  as  if  their  special  pleadings 
were  required  by  law.  This  conclusion  is  in  perfect  har- 
mony with  the  practice  and  pleadings  which  have  been 
adopted  and  grown  up,  in  the  courts  of  this  State,  un- 
der the  provisions  of  said  sections  65  and  66,  as  amended 
by  the  act  of  February  20th,  1855,  during  the  last  quarter 
of  a  century.  Alexander  v.  Alexander,  48  Ind.  559,  and 
cases  there  cited.  Although  we  have  held  in  this  opinion, 
that  these  amended  sections  65  and  66,  under  the*  act  of 
February  20th,  1855,  were  illegal  and  void,  yet  it  does  not 
follow  by  any  means,  that  the  practice  and  pleadings,  in 
claims  against  decedents'  estates,  which  have  grown  up 
under  these  amended  sections,  and  been  recognized  and 
acted  upon  by  all  the  courts  of  this  State,  ought  to  be 
abruptly  disturbed  and  set  aside.  There  is  nothing  in  the 
original  sections  65  and  66,  which  are  now  the  law  of  this 
State,  necessarily  in  conflict  with  or  prohibitory  of  our 
conclusion  on  the  point  now  under  consideration. 

We  adhere  firmly  to  our  decision  of  the  main  questions 
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involved  in  the  record  of  this  cause,  and  our  views  in  rehi- 
tiou  thereto  as  expressed  in  our  original  opiniou,  and  we 
have  nothing  to  add  thereto. 

The  petition  for  a  rehearing  of  this  cause  is  overruled. 

NoTB. — NiBLACK,  J.,  being  a  party  to  the  record,  was  not 
present  at  or  during  the  consideration  of  the  petition  for  a 
rehearing  in  this  cause. 

Original  opinion  MleU  hI  May  Term,  1879. 

Opinion  overruling  petition    for  a    rehearing    filed  at  November  Term 
1879. 


Schlichter  et  al.  v.  Phillipy.  ^  ^^ 

138    016 
Watbrcoubsk. — Diversion  of  Surface  Water. — Right  of  Owner  to  Improve       |  q7  201 

his  Land. — Stream. — Insti^uetion. — In  un  action  by  a  land-owner,  against  ^*^  ^^^ 
an  adjoining  proprietc»r,  for  diverting  surface  water,  caused  by  rain  or 
melting  snow,  from  its  natural  channel  across  the  lands  of  the  defendant, 
and  thereby  overBowing  and  injuring  the  lands  of  the  plaintiff,  the  evi- 
dence established  that  such  water  was  that  which  flowed  occasionally  from 
a  ravine  onto  the  lands  of  the  defendant,  seeking  an  outlet  into  a  certain 
creek  ;  that,  until  the  construction  of  a  certain  ditch  by  the  defendant  on 
his  own  lands,  such  water,  after  leaving  the  ravine,  bad  no  certain  chan- 
nel ;  and  that  the  diversion  complained  of  wt^  caused  by  certain  improve- 
ments made  by  the  defendant  on  his  own  land,  below  the  mouth  of  the 
ravine.  The  court  instructed  the  jury  that,  •'  to  osUAblish  the  existence  of 
a  stream  of  water,  it  is  not  necessary  to  prove  that  it  flows  continuoiisi y, 
•  *  •  but  it  must  have  a  substantial  existence/*  etc.  The  defendant 
asked  an  additional  instruction,  in  substance,  that  the  stream  must  be  we!! 
defined,  flowing  in  a  certain  direction,  and  by  a  regular  channel,  and  not 
the  mere  outburst  of  a  freshet,  flowing  in.no  particular  direction. 
Held,  that  the  instruction  asked  should  have  been  given. 

From  the  Clark  Circuit  Court. 

•/.  H.  StotseMurff,  for  appellants. 

C  P.  Ferguson  and  J.  K,  Marshy  for  appellee. 
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NiBLAOK,  J. — This  was  an  action  by  George  Phillipy, 
against  Jacob  Schlichter  and  Albert  Schlichter,  for  an 
alleged  injury  to  real  estate. 

The  complaint  stated  that  on  the  1st  day  of  September, 
1878,  the  plaintiff  was  the  owner,  and  has  since  continued 
to  be  the  owner,  of  a  tract  of  land  in  Clark  county  in  this 
State,  being  the  north  half  of  the  south-west  quarter  of 
section  thirteen  (18),  in  township  one  (1)  north,  of  range 
nine  (9)  east,  and  that,  during  the  same  period  of  time, 
the  defendant  Jacob  Schlichter  has  been,  and  still  is,  the 
owner  of  the  south-east  quarter  of  the  same  section ;  that, 
descending  from  the  north  of  the  land  of  said  Jacob 
Schlichter  and  extending  southwardly,  there  is  a  ravine 
through  and  from  which,  in  wet  and  rainy  seasons,  there 
flows  a  stream  of  water,  the  natural  channel  of  which  is 
upon  and  over  the  land  of  the  said  Jacob  Schlichter,  until 
such  stream  flows  into  Camp  creek,  and  that,  for  all  the 
time,  until  obstructed  by  the  defendants,  such  flow  of 
water  has  been  upon  and  over  the  said  Jacob  Schlichter's 
land,  and  not  over  the  land  of  the  plaintiflT;  that  on  or 
about  said  1st  day  of  September,  1878,  the  defendants, 
without  the  right  so  to  do,  with  logs,  stones  and  brush, 
purposely  obstructed  such  flow  of  water  and  directed  it 
from  its  natural  course,  thereby  throwing  such  flow  of 
water  over  and  upon  the  plaintiflF's  said  land  and  have  con- 
tinued to  maintain  such  obstruction  until  the  present  time; 
also,  thereby  obstructing  the  plaintiff  in  the  free  use  of  his 
said  land  and  greatly  injuring  said  land  and  the  growing 
crops  thereon,  to  the  plaintiff's  damage  in  the  sum  of 
five  hundred  dollars.  Wherefore  the  plaintiff  demands 
judgment  for  that  sum  and  other  proper  relief. 

The  defendants  demurred  to  the  complaint,  for  the  want 
of  suflieient  facts,  but  the  court  overruled  their  demurrer. 

The  cause  was  submitted  to  a  jury  for  trial,  and  a  ver- 
dict was  returned  for  the  plaintiff,  assessing  his  damages 
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at  two  hundred  dollars,  and,  after  overruling  a  motion  for 
a  new  trial,  the  court  gave  judgment  against  the  defend- 
ants, upon  the  verdict. 

Errors  are  assigned  upon  the  overruling  of  the  demur- 
rer to  the  complaint  and  the  refusal  of  the  court  to  grant 
anew  trial. 

The  evidence  tended  to  show  that  the  obstruction  com- 
plained of  was  created  by  the  defendants,  bj  filling  up, 
with  brush  and  other  materials,  a  depression  in  the  ground 
soQth  of  and  below  the  mouth  of  the  ravine  described  in 
the  complaint,  so  as  to  improve  at  that  point  the  crossing 
of  a  road  running  east  and  west,  and  by  the  erection  of  a 
fence  immediately  below  and  parallel  with  said  road.  The 
eTidence  also  tended  ta  show  that  the  only  indications 
of  a  channel,  through  which  any  portion  of  the  water  com* 
lag  out  of  the  ravine  passed  over  the  lands  of  Jacob 
Sehlichter,  consisted  of  a  ditch  below  such  obstruction, 
which  he,  the  said  Jacob  Sehlichter,  had  there  recently 
caused  to  bo  made,  so  as  to  give  some  direction  to  such 
water  in  its  flow  over  his  land  towards  Camp  Creek ;  also, 
that  before  the  obstruction  was  created,  and  the  ditch 
above  referred  to  was  made,  the  water  from  the  ravine  was 
aecttstomed  to  flow  over  variable  and  uncertain  portions 
of  the  said  Jaoob  Schliehter's  land,  extending  very  often, 
if  not  usually,  over  some  portions  of  the  lower  part  of  the 
plaintiff's  land. 

As  to  the  effect  which  the  obstruction  made  by  the  d^ 
fendants  had  upon  the  flow  of  water  over  the  defendant 
Jacob  Schlichter's  land,  and  as  to  the  amount  of  additional 
water  thrown  by  it  upon  and  over  the  plaintiff's  land,  as 
well  as  to  the  injury  done  thereby  to  the  plaintiff,  the 
testimony  was  quite  conflicting,  and  to  a  considerable  ex- 
tent irreconcilable.  All  the  witnesses,  however,  agreed 
that  the  water  which  came  out  of  the  ravine  was  surface 
water  merely,   and  only  flowed  during  wet  and   rainy 
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seasons  of  the  year,  and  then  with  varying  volume  and 
force. 

The  court,  on  its  own  motion,  instructed  the  jury, 
amongst  other  things,  that,  "  To  establish  the  fact  of  the 
existence  of  a  stream  of  water,  it  is  not  necessary  to  prove 
that  it  flowed  continuously.  It  may  be  dry  at  times,  and 
yet  be  called  a  stream  of  water,  but  it  must  have  a  sub- 
stantial existence  in  this  case,  as  charged  in  the  com- 
plaint." 

As  additional  to  the  foregoing,  the  defendants  asked  the 
court  to  instruct  the  jury,  that  "A  stream  of  water  flowing 
over  a  man's  land  is  a  current  of  water  flowing  in  one  line 
or  course,  between  banks  or  sides,  in  a  certain  direction, 
and  by  a  regular  channel,  and  there  is  a  broad  distinction 
between  a  stream  and  those  occasional  and  temporary  out- 
bursts of  water,  which,  in  times  of  freshet,  fill  up  low  and 
marshy  places,  and  run  over  and  inundate  adjoining  lands. 
A  stream  need  not  be  shown  to  flow  continuously.  It  may 
be  dry  at  times,  but  it  must  have  a  well  defined  and  sub- 
stantial existence. 

"  If,  therefore,  the  proof  in  this  case  should  tend  to  show 
that,  instead  of  obstructing  a  stream  of  water,  as  I  have 
just  defined  it,  the  defendants  obstructed  the  temporary 
outbursts  of  water  which  came  down  from  the  hills  north 
of  the  lands  described  in  the  complaint,  the  plaintiff  can 
not  recover  in  this  case."  But  the  court  refused  to  so  in- 
struct the  jury. 

In  the  case  of  Earl  v.  De  Hart^  1  Beasley,  280,  it  was  said : 

"  If  the  face  of  the  country  is  such  as  necessarily  collects 
in  one  body  so  large  a  quantity  of  water,  afler  heavy  rains 
and  the  melting  of  large  bodies  of  snow,  as  to  require  an 
outlet  to  some  common  reservoir,  and  if  such  water  is 
regularly  discharged  through  a  well  defined  channel, 
which  the  force  of  the  water  has  made  for  itself,  and  which 
is  the  accustomed  channel  through  which  it  flows,  and  has 
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flowed  from  time  immemorial,  such  channel  is  an  ancient 
natural  watercourse." 

In  the  case  of  Taylor  v.  Fickas,  64  Ind.  168,  it  was  said : 
**  While  the  owners  of  lands  may  not  obstruct  water- 
courses to  the  injury  of  othera,  they  must  be  permitted  to 
fence  and  cultivate  their  fields  and  improve  their  lands  in 
the  way  which  best  subserves  their  interests,  without  being 
responsible  for  the  accidents  of  floods,  or  the  shiftings  of 
surface  water  occasioned  thereby,  although  sometimes 
slight  and  temporary  injuries  may  result  therefrom  to  ad- 
joining owners.  These  are  accidents  which  must  be  borne 
alike  by  all. 

"We  think  the  law  has  thus  wisely  discriminated  be- 
tween the  rules  which  apply  to  watercourses  and  those 
which  apply  to  surface  waters." 

Angell  on  Watercouraes,  in  section  4,  after  stating  that 
a  watercourse  coosists  of  a  bedy  banks  and  water j  says  that 
"There  is,  however,  a  distinction  to  be  taken  in  law  be- 
tween a  regular  flowing  stream. of  water,  which  at  certain 
seasons  is  dried  up,  and  those  occasional  bursts  of  water, 
which,  in  times  of  freshet,  or  melting  of  ice  and  snow, 
descend  from  the  hills  and  inundate  the  country." 

That  portion  of  the  instructions,  given  by  the  court  on 
its  own  motion  and  set  out  as  above,  stated  the  law  cor- 
rectly as  far  as  it  went,  but  it  was  not  so  comprehensive  as 
the  instruction  prayed  for  as  above  by  the  defendants  and 
refused  by  the  court,  and,  as  this  latter  instruction  appears 
to  us  to  have  been  applicable  to  the  evidence  and  in  in  sub- 
stantial harmony  with  the  authorities  above  quoted  from, 
we  think  it  ought  to  have  been  given. 

We  have  not  considered  the  question  of  the  sufficiency 
of  the  complaint,  as,  conceding  its  suflSciency,  the  case 
made  by  it  seems  to  us  not  to  have  been  sustained  by  the 
evidence.    Ashley  v.  Wolcottj  11  Cush.  192. 
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The  ju(lgni<ent  is  reversed,  with  coBts,  and  the  cause  is 
remanded  for  further  proceedings. 

HowK,  J.,  having  been  of  counsel  in  this  cause,  was  ab- 
sent during  its  cousideration. 


Chambbrs  v.  Eylb. 

Ditches  AND  Drains.— 06a<?-«c<£0»  o/.— Sec.  18,  Act  o/ 1867,  repealed  h§ 
See.20^  Act  of  1875. — Complaint  for  Damages. — Section  18  of  the  dminiige 
act  of  March  llth,  1867,  prescribing  a  pcsnalty  fur  the  obstruction  of  any 
ditch  or  drain  constructed  under  the  provisions  of  that  act,  is  T«peiiled 
and  superseded  by  section  20  of  the  drainage  act  of  March  9tb,  1875,  1  R. 
S.  1876,  p.  428  ;  and  therefore  a  complaint  based  on  the  former  section  is 
insufficient. 

8aiis. — Negligence. ^Wilful  Ait. — Common  Law. — A  complaint  alleged 
that  the  defendant  had  *'  unlawfully,  negligently  and  wilfhlly  obstructed  a 
ditch  running  across  and  draining  the  lands  "  of  the  plaintiff  and  defend- 
ant, by  permitting  his  **  hogs  to  wallow  in  and  fill  up  and  obstruct  the 
ditch,"  and  by  failing  and  refusing  to  clean  the  same  out,  thus  throwing 
the  water  back  upon  the  plaintiffs  land  and  obstructing  said  ditch  thereon. 

Held,  on  demurrer,  that  the  ctnnplaint  is  sufficient,  even  at  common  law. 

SAMiK.—  'Defente. — Order  1o  consiruet  Dit^h  Final  and  can  not  be  aitaeked 
Collaterally. — Jurisdiction. — An  order  of  a  board  of  commissioners  estab- 
lishing a  ditch  is  a  final  proceeding  by  a  court  of  competent  jurisdiction, 
and  irregularity  in  such  proceedings,  to  which  the  defendant  in  an  action 
for  obstructing  such  ditch  was  n  party,  is  no  defence  to  such  action. 

Samk. — ConstUuiional  Law. — Eminent  D<fm4iin.-^Thii  drainage  ads  of 
March  11th,  1867,  and  March  9th,  1875,  should  be  construed  together;  and, 
as  the  latter  authorizes  the  taking  of  private  property  for  public  use  only, 
the  former  act  is  not,  as  now  construed,  unconstitutional  on  that  point 

From  the  Bartholomew  Circuit  Court. 

N.  R.  Keyes  and  S.  W»  Smithy  for  appellant. 
S.  Stansifer^  for  appellee. 

BiDDLE,  J. — The  first  paragraph  of  the  complaifit  for 
obstructing  a  ditch  is  based  on  section  13  of  the  act  of 
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March  11th,  1867.  The  view  we  take  of  the  case,  as  wil^ 
appear  in  this  opinion,  renders  a  statement  of  this  para- 
graph unnecessary. 
The  second  paragraph  of  complaint  is  as  follows  : 
"And,  for  second  paragraph  of  complaint,  plaintift*  says 
that  defendant,  on  or  about  the  15th  day  of  September, 
1874,  unlawfully,  negligently  and  wilfully  obstructed  a 
ditch  running  across  and  draining  the  land  of  defendant, 
ID  said  county,  by  unlawfully  and  negligently  feeding  and 
fattening  a  large  number  of  hogs,  to  wit,  one  hundred 
hogs,  in  the  field  own^dby  defendant,  through  which  said 
ditch  runs,  and  permitted  said  hogs  to  wullow  in  and  fill 
up  and  obstru-ct  said  ditch,  and  failed  and  refused  to  clean 

put  the  same,  and  on  the day  of  ,  187-,  wrong- 

fully  and  unlawfully  threw  and  caused  to  be  thrown  into 
said  ditch  a  large  number  of  rails  and  timber,  and  failed 
and  refused  to  remove  the  same  therefrom  ;  that,  in  conse- 
quence of  said  obstructions,  plain tifi*  was  compelled  to  and 
did  lay  out  and  expend  a  large  sum  of  money,  to  wit, 
$50.00,  in  removing  the  same;  that  by  said  ditch  be- 
ing filled  up  on  the  defendant's  land,  which  was  below 
that  of  plainttft',  the  water  was  caused  to  back  upon  plain- 
tiff's land  ;  that  that  portion  of  the  ditch  on  plaintifiT's 
land  was  tiled,  and  in  consequence  of  said  obstructions  the 
water  was  forced  back  and  the  mud  obstructed  said  ditch  ; 
all  to  plaintifiT's  damage  $199.00,  for  which  he  pray^  judg- 
ment and  other  relief.*' 

A  separate  demurrer  was  filed  to  the  first  paragraph  of 
complaint,  alleging  the  insufficiency  of  the  facts  stated 
therein  to  constitute  a  cause  of  action,  and  sustained ;  also 
a  separate  demurrer,  alleging  the  same  ground,  was  filed 
to  the  second  paragraph  of  the  complaint  and  overruled. 
Exceptions  were  reserved  on  both  rulings. 
The  answer  to  the  second  cause  of  action  is  as  followB  : 
That  the  obstructions  complained  of  were  on    lands 
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owned  and  occupied  by  defendant,  and  said  ditch 
was  then  and  is  still  an  artificial  ditch,  constructed  by 
plaintift*  over  and  upon  said  land  of  plaintift' without  right, 
but  under  pretence  of  right  to  do  so  as  follows  and  not 
otherwise :  On  the  16th  day  of  June,  1869,  the  plaintift' 
filed  with  the  board  of  county  commissioners  of  said 
county,  under  and  in  pursuance  of  an  act  of  the  Legislat- 
ure of  the  State,  entitled  '*An  act  to  enable  owners  of  wet 
lands  to  drain  and  reclaim  them,  where  the  same  can  not 
be  done  without  affecting  the  lands  of  others,"  etc.,  approv- 
ed March  11th,  1869,  filed  his  petition  in  said  court  which 
reads  as  follows:  (Here  the  petition  is  set  forth  in  full.) 
Upon  filing  the  petition,  it  was  examined  and  heard, 
and  the  board  of  commissioners  made  an  order  appointing 
appraisers  to  assess  the  benefits  and  damages  incident  to 
the  construction  of  the  ditch.  On  the  14th  day  of  August, 
1869,  the  appellee  was  duly  served  with  notice  that  the 
appraisers  would  proceed,  on  the  27th  of  August,  1869, 
to  appraise  and  assess  the  benefits  and  damages  accruing 
to  the  lands  affected  by  the  contemplated  ditch.  The  ap- 
praisers met  accordingly,  and  returned  their  assessment  in 
due  form,  under  which  proceedings  the  drain  was  con- 
structed. 

A  demurrer  to  this  paragraph,  alleging  the  insufficiency 
of  the  facts  stated  to  constitute  an  answer,  w^as  overruled, 
and  exception  reserved.  The  parties  stood  by  their  plead- 
ings, and  the  court  rendered  judgment  for  the  appellee. 

The  first  paragraph  of  the  complaint  is  based  on  the 
18th  section  of  the  act  of  March  11th,  1867,  3  Ind.  Stat. 
228;  and  the  question  arises  whether  that  section  is  still 
in  force,  or  whether  it  is  repealed  by  section  20  of  the  act 
of  March  9th,  1875,  IR.  S.  p.  1876,  p.  428.  The  former  one 
provides  that  "Any  person  who  shall  obstruct  anj'  drain 
or  ditch  constructed  under  the  provisions  of  this  act,  shall 
be  liable  to  the  person  injured  thereby,  or  to  the  person 
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opening  such  ditch,  in  the  sum  of  one  dollar  for  each  da^ 
such  o(>8tructiou  shall  remain  iu  such  drain,  to  be  recovered 
in  an  action  brought  before  a  justice  of  the  peace  in  the  name 
of  the  person  thus  entitled  to  said  damage."  The  latter 
section  provides,  that "  If  any  person  shall  wilfully  obstruct 
any  ditch,  or  shall  wilfully  divert  the  water  from  its  proper 
channel,  [he]  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  in  any  sum  not. 
lefis  thun  five,  nor  more  than  fifty  dollars,  and  shall  also 
be  liable  for  any  and  all  damages  accruing  to  any  person  or 
persons  by  such  act."  Each  of  these  sections  embraces  the 
aame  subject-matter,  namely,  the  obstruction  of  ditches  or 
dnuns  established  by  law  under  the  acts  mentioned.  The 
latter  act  does  not  expressly  repeal  the  former  act,  but  is 
"in  addition  thereto";  and  the  rule  in  such  case  is  that 
where  the  later  law,  either  in  form  of  an  amendment  or  a 
new  act,  covers  the  whole  subject-matter  of  the  former  act, 
and  is  inconsistent  with  it,  it  repeals  the  former  by 
implication.  Longlois  v.  Longlois^  43  Ind.  60.  And  we 
think  these  two  sections  fall  within  this  rule.  T^Tc  must 
hold,  therefore,  that  the  former  section  is  no  longer  in 
force.    Dowddl  v.  The  State,  58  Ind.  333. 

As  the  section  upon  which  the  first  paragraph  of  the 
complaint  is  based  is  no  longer  iu  force,  the  demurrer  to  it 
was  properly  sustained. 

The  appellee  raises  the  question  of  sufficiency  as  to  the 
second  paragraph  of  the  complaint,  by  the  assignment  of 
acrosB  error;  but  that  paragraph  is  so  plainly  good  at 
common  law,  and  also  under  the  statute,  that  we  think  the 
court  was  right  in  overruling  the  demurrer  to  its  sufii- 
ciency  to  constitute  a  cause  of  action. 

The  appellant  thinks  the  proceedings  set  up   in   his 

answer  to  the  second  paragraph  of  the  complaint,  under 

which,  the  ditch  was  constructed,  show  on  their  face  that 

they  are  void  for  irregularity,  and  therefore  that  the  ditch 

VoL.LXVir.— 14 
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has  no  lawful  existence.  We  have  arrived  at  a  different 
conclusion.  It  was  a  final  proceeding,  in  a  competent 
court  having  jurisdiction  over  the  subject-matter  and  over 
the  parties  to  the  record.  Such  proceedings  can  not  be  at- 
tacked collaterally,  though  they  might  have  been  reversed 
on  appeal.  If  the  appellee  was  injured  by  the  proceedings, 
to  which  he  was  a  party,  and  of  which  he  had  notice,  he 
should  have  appealed  therefrom;  not  having  done  so, 
and  the  proceedings  not  being  void,  he  is  bound  by  the 
judgment.  We  do  not  pause  to  cite  authorities  in  sup- 
port of  a  principle  so  well  settled. 

But,  if  the  proceedings  to  establish  the  ditch  are  held 
sujficiently  regular  to  maintain  it,  then  the  appellee  insists 
that  the  act  of  March  11th,  1867,  is  unconstitutional,  and 
void,  and  therefore  the  ditch  which  was  established  under 
it  can  not  be  legally  maintained.  If  this  was  an  open 
question,  it  would  deserve  the  most  careful  and  serious 
consideration ;  but  numerous  ditches  have  been  establish- 
ed and  are  now  maintained  under  it,  and  its  constitution- 
ality has  been  thus  so  frequently  recognized  that  we  are 
bound  by  the  precedents.  The  objection  to  the  act  is,  that 
it  delegates'the  power  of  eminent  domain  to  one  citizen,  to 
be  exercised  over  another  citizen,  for  a  private  advantage, 
without  declaring,  upon  its  face,  that  the  work  to  be  ac- 
complished shall  be  in  some  way  of  public  utility;  but  it 
has  uniformly  been  held  that  a  ditch  can  not  be  estab- 
lished under  it  without  proof  made  that  it  is  of  public 
utility,  and  in  this  way  the  act  has  been  upheld ;  and  in 
cases  not  on  appeal,  and  where  the  evidence  is  not  in  the 
record,  it  must  be  held  that  such  proof  was  made — ^the 
presumption  running  with  the  record  when  it  is  not  con- 
tradicted upon  its  face.  Now,  since  the  act  of  March  11th, 
1867,  and  the  act  of  March  9th,  1875,  must  be  construed 
together,  and  seeing  that  the  later  act  declares  that  such 
proposed  work  must  be  necessary  and  conducive  to  public 
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health,  convenience  or  welfare,  or  of  public  benefit  or  util- 
ity—the omission  in  the  former  act  having  thus  been  sup- 
plied— it  is  too  late  to  hold  it  to  be  unconstitutional,  even 
though  snch  a  decision  might  be  wise  if  the  act  stood 
alone,  and  the  question  was  still  open.  The  following  de- 
cisions are  against  the  views  of  the  appellee,  and  they 
must  not  be  overruled.  Anderson  v.  The  Kerns  Draining 
Co.,  14  Ind.  199 ;  Herod  v.  Rodman^  16  Ind.  214 ;  Bate  v. 
Sheets^  50  Ind.  829 ;  McKinsey  v.  Bowvian,  58  Ind.  88 ; 
Gomlt  V.  Tolen,  61  Ind.  888 ;  Seits  v.  Sinel,  62  Ind.  258 ; 
Ayres  v.  Laughlin,  62  Ind.  827 ;  Beck  v.  Toknj  62  Ind. 
469. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  sustain  the  demurrer  to  the  answer  of  the  ap- 
pellee to  the  second  paragraph  of  complaint,  and  for  fur- 
ther proceedings. 


Mavity  v.  Eastridgb  bt  al.,  Apministratobs. 

JuDOifXKT. — Justice  of  Peace. — Confession  without  Affidavit. — A  jadgment 
rendered  by  a  Justice  of  the  peace,  on  confession, .  for  a  sum  within  his 
jurisdiction,  without  an  affidavit  by  the  defendant,  though  void  as  to 
creditors,  is  valid  between  the  parties. 

^kWL^InfomuiUty  does  not  render  Void. — An  entry  of  judgment  in  such  a 
case,  showing  an  appearance  by  the  defendant  and  his  confession  of  judg- 
ment for  a  certain  amount,  withcoets  of  confession  duly  taxed,  is  sufficient 
without  the  formal  addition  "  It  is  therefore  considered,'*  etc 

Sake. — Transcript  in  Common  Pleas  Court. — Execution  from  Circuit  Court 
—On  the  abolishing  of  the  common  pleas  court,  the  clerk  of  the  circuit 
court  had  authority  to  issue  executions  on  transcripts  of  judgments  of  jus- 
tices of  the  peace,  duly  recorded  and  docketed  in  the  common  pleas  court. 

SA]fB.~£r<eu<ton  wii?iout  Affidavit. — Sheriffs  Sale  of  Land. — Estoppel. — 
An  execution  issued  upon  such  a  transcript,  without  an  affidavit  by  the 
judgmentplaintiffthat  the  judgment  is  unpaid,  is  voidable  merely,  and 
not  void ;  and  a  sale  of  lands  upon  such  execution  is  valid,  though,  before 
tale,  the  judgment  defendant  might  have  had  such  execution  set  aside. 
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Same. — Death  of  Judgment  Plaintiff. — Ejeeeution  by  Administrator  wiihimt 
Revivor.  —The  administrator  of  a  deceased  judgment  plaintiff  may  have 
execution  without  revivor  of  the  judgment. 

From  the  Orange  Circuit  Court. 

A.  J.  Simpson,  W.  Farrell,  A,  NobUU  aud  M.  B,  WUliama, 
for  appellaut. 
J.  Baker  J  for  appellees. 

WoRDBN,  J. — Isaac  Eastridge,  the  appellees'  intestate, 
recovered  a  judgment,  before  a  justice  of  the  peace  of 
Orange  county,  in  the  following  words,  viz. : 

**  Isaac  Eastridge       "| 

"  Willey  Eafitridge,     ^ 
«'  W.  W .  Parks. 

"  Complaint  filed  for  collection,  September  25th,  1871. 
"A  note.     Copy : 

"On  or  before  the  first  day  of  March,  1870,  we  or  either 
of  us  promise  to  pay  to  the  order  of  Isaac  Eastridge,  the 
sum  of  one  hundred  and  seventy-five  dollars,  for  value 
received  of  him,  waiving  valuation  laws,  this  December 
the  1st,  1868. 

(Signed,)  "  Willey  Eastridge, 

"  W.  W.  Parks." 
"October  3d,  1871.  At  request  of  plaintiff:',  the  defend- 
ants appeared  and  confessed  judgment  in  favor  of  the 
plaintiff,  in  the  sum  of  two  hundred  and  four  dollars  and 
eighty  cents,  with  interest  at  six  per  cent,  per  annum, 
without  any  relief  from  appraisement  laws,  with  costs  of 
confessing  judgment,  taxed  at  fifty  cents,  on  this  8d  day 
of  October,  1871. 
[seal;]  "  Jambs  Dillard,  J.  P." 

Following  the  judgment  is  this  memorandum  of  fees  : 

"J.  P.  fees  for  confession 25 

Docket  entry...... 25 

Stay  bond .25 

Transcript 50." 
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On  the  same  day,  the  same  plaintiff  recovered  a  similar 
judgment  against  the  same  defendants,  before  the  same 
justice,  upon  a  note,  for  the  sum  of  one  hundred  and 
eighty-six  dollars  and  eighty  cents. 

Afterwai'd,  duly  certified  transcripts  of  these  judgments 
were  tiled  in  the  office  of  the  clerk  of  the  court  of  common 
pleas  of  the  county,  and  were  duly  recorded  and  docketed, 
so  as  to  become  a  lieu  upon  the  real  estate  of  the  defend- 
ants therein.  ^ 

Subsequently,  executions  were  issued  upon  these  judg- 
ments, by  the  clerk  of  the  Orange  Circuit  Court,  without 
any  affidavit  having  been  filed  that  the  judgments  had  not 
been  paid.  The  executions  were  levied  upon  certain 
lauds,  and,  upon  the  sheriff's  sale,  the  plaintiff*  became 
the  purchaser  thereof,  at  the  sum  of  five  hundred  dollars, 
which  amount  he  paid  to  the  sheriff  and  received  the 
sheriff's  certificate  of  purchase.  The  money  thus  col- 
lected has  been  paid  to  the  defendants  as  such  adminis- 
trators, and  Willey  Eastridge  and  William  W.  Parks, 
the  execution  defendants,  are  insolvent.  These,  we  believe, 
are  the  material  facts  gathered  from  the  complaint. 

This  action  was  brought  to  recover  from  the  defendants 
the  money  thus  paid  by  the  plaintiff  on  the  purchase 
of  the  land.  A  demurrer  was  sustained  to  the  complaint, 
for  want  of  sufficient  facts,  and  judgment  rendered  for  the 
defendants. 

The  plaintiff,  appellant  herein,  assuming  that  the  judg- 
ments themselves  were  void,  and  that  if  they  were  valid 
the  executions  issued  upon  them,  without  the  affidavit 
mentioned,  would  be  void,  concludes  that  he  took  nothing 
by  his  purchase ;  and  he  claims  that,  inasmuch  as  the  exe- 
cution defendants  are  insolvent,  and  as  the  defendants  here- 
in have  received  his  money  in  their  capacity  of  adminis- 
tratore,  without  consideration,  they  are  bound  on  equitable  . 
principles  to  return  it  to  him. 
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Without  considering  what  consequences  would  follow  if 
the  premises  assumed  were  correct,  we  are  of  opinion  that 
the  premises  can  not  he  maintained.  Neither  the  judgment 
nor  the  executions  were  void,  and  the  plaintift'  did  not 
fail  to  receive  title  in  consequence  of  any  such  supposed 
infirmity  in  the  one  or  the  other. 

The  judgments  are  not  very  formal.  They  do  not,  to 
be  sure,  contain  the  words  "  It  is  therefore  considered," 
etc.  But  they  show  that  the  defendants  appeared  and 
confessed  judgment  for  the  amount  stated,  with  costs  of 
confessing  the  judgments,  which  the  entry  shows  were 
taxed.  We  think  it  clear  that  the  justice  intended  the 
entries  thus  made  by  him  to  be  entries  of  judgments  by 
conf€|ssion,  and  that  they  legally  operate  as  such. 

Proceedings  and  judgments  before  justices  of  the  peace 
are  not  required  to  have  that  formality  that  would  be  ex- 
pected in  higher  courts.  A  writer  observes  that,  "  as  justices 
oi  the  peace,  except  in  cities,  rarely  know  any  thing  of  the 
technical  learning  of  the  common  or  even  of  the  statute 
law,  to  insist  upon  their  keeping  their  records  with  that 
accuracy  and  formality  required  in  courts  of  record,  would 
end  in  the  complete  overthrow  of  most  of  their  proceed- 
ings." Freeman  Judgments,  sec.  53.  See,  also,  sec,  55, 
and  note. 

In  Fish  V.  Emerson,  44  N.  Y.  376,  the  following  entry 
by  a  justice  was  held  to  be  a  valid  judgment : 

'^  Fish  V.  Emerson.     Testimony  submitted  June  80th, 

1863.    Judgment  for  plaintiff;  damages $124.20 

3.92 


$128.12." 
It  may  be  observed  that  the  judgments  were  good  be- 
tween the  parties,  and  only  void  as  to  creditors  of  the 
judgment  defendants  for  want  of  affidavits  that  the  de- 
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fendante  justly  owed  the  debts.  2  R.  S.  1876,  p.  620, 
sec.  59. 

We  proceed  to  the  other  question  involved. 

The  statute  on  the  subject  provides,  among  other  things, 
that,  ^^  upon  the  plaintiff  or  his  agent  also  filing  with  the 
clerk  his  affidavit  that  the  judgment  is  unpaid,  in  whole 
or  in  part,  stating  the  amount  due,  he  shall  issue  an  exe- 
cution upon  the  judgment,  and  endorse  the  amount  to  be 
levied  of  principal,  interest  and  costs ;  which  execution 
shall  be  issued,  served  and  returned  in  the  same  manner 
as  executions  issued  upon  judgments  of  the  court  of  com- 
mon pleas."    2  R.  S.  1876,  p.  236,  sec.  541. 

It  may  be  proper  to  remark  that,  before  the  issuing  of 
the  executions,  the  court  of  common  pleas  was  abolished, 
and  the  business  thereof  transferred  to  the  circuit  court, 
so  that  the  executions  were  properly  issued  by  the  clerk 
of  the  latter  court.  It  may  also  be  observed  that  the  ad- 
ministrators could  issue  executions  upon  the  judgments  in 
favor  of  their  intestate,  without  any  revivor  of  the  judg- 
ments.   2  R.  S.  1876,  p.  548,  sec.  155. 

For  whose  benefit  is  the  affidavit,  required  by  the  stat- 
ute to  be  made  before  the  issuing  of  an  execution,  intend- 
ed? Clearly  for  the  benefit  of  the  defendant  in  the  judg- 
ment. It  was  intended  to  prevent  the  issuing  of  an  exe- 
cution after  a  judgment  had  been  paid,  or  for  the  amount 
apparently  duo  on  the  face  of  the  judgment,  where  partial 
payment  had  been  made. 

It  is  well  settled,  on  principle  and  by  authority,  that  an 
execution  issued  under  such  circumstances  is  voidable, 
but  not  void ;  and  that  a  purchaser  of  property  under  it 
acquires  a  good  title,  even  if  he  had  notice  of  its  voidable 
character.  The  reason  is  plain.  If  the  execution  defendant, 
for  whose  benefit  the  affidavit  is  required,  sees  proper  to 
waive  it,  and  let  the  execution  proceed,  no  one  else  has  a 
right  to  complain.    He  may  know  that  nothing  has  been 
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paid  on.  the  judgment,  and  may  well  i^gard  it  as  useless  to 
require  an  affidavit  of  a  fact  of  which  he  is  cognizant. 
He  may,  if  be  move  in  time,  have  the  execution  set  aside 
for  the  want  of  the  affidavit ;  but,  if  he  neglect  to  do  so, 
proceedings  under  it  will  be  us  valid  as  if  the  affidavit  liad 
been  filed. 

The  case  can  not  be  distinguished  in  principle  from  that 
of  an  execution  issued  after  the  expiration  of  a  year  and  a 
day  from  the  rendition  of  the  judgment,  without  a  revivor. 

The  common-law  rule  on  that  subject  is  well  known. 
Yet  an  execution  issued  after  that  time  is  not  void, 
but  voidable  only.  Says  Mr.  Freeman,  in  his  work  on 
Executions,  sec.  29 : 

"  The  consequences  of  issuing  an  execution  after  a  year 
and  a  day  are  the  same  as  the  consequences  of  a  premature 
issue.  The  writ  is  voidable,  but  not  void.  The  defendant 
may  take  proceedings  to  have  it  set  aside.  If  he  chooses 
to  interpose  no  objection  to  the  irregularity,  others  can 
not  do  so  for  him.  Even  he  can  not  attack  it  collaterally ; 
and  a  levy  and  sale  made  under  it  are  sufficient  to  transfer 
his  title."  Bee  the  cases  cited  in  the  notes  to  the  above  sec- 
tion.. 

The  following  cases  in  this  court  are  in  point,  in 
principle :  Doe  v.  Harter^  2  Ind.  252 ;  Doe  v.  Duiton^  2 
Ind.  809 ;  Calbertson  v.  Milhollin,  22  Ind.  862. 

For  these  reasons,  if  for  no  other,  we  are  of  opinion  that 
the  court  below  committed  no  error  in  sustaining  the  de- 
murrer to  the  complaint. 

The  judgment  below  is  affirmed,  with  costjs. 


Martz,  Administrator,  v.  Sedam  bt  al. 

Will.— Cbfw<n«?<ion  of. — Demjte  by  Hutihand,  to  Wife,  for  Life. — Restduvry 
Legatee. — Children   of    Wife  twice  Mamed.-^Ckmversion, — Claim. — Bern" 
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edy. — A.  married  a  widow,  who  had  children  by  a  previous  marriage,  and 
by  whom  he  had  two  sons.  B.  and  C.  He  subsequently  died  testate,  leav- 
ing his  said  wife  and  sons  surviving  him.  By  his  will,  he  directed  his  exec- 
utor to  sell  personal  property  sufficient  to  pay  his  debts,  etc.,  and  devised 
the  residue  thereof,  and  his  real  estate,  to  his  wife  for  life,  giving  her 
power  to  sell  all  of  such  personalty  necessary  to  support  her,  if  the  rents 
of  the  realty  should  prove  insufficient.  At  the  death  of  his  wife,  the  real 
estate  and  any  residue  of  such  personalty  were  to  go  to  his  sons  equally 
and  absolutely,  subject  to  a  certain  specific  devise  to  D.  B.  subsequently 
died  intestate,  leaving  a  wife  and  children.  C.  then  died  testate,  leaving 
DO  widow  or  children,  but  devising  his  residuary  interest  in  A.'s  estate  to 
D.  D.  afterward  died  intestate,  leaving  no  husband  or  children.  Subse- 
quently, A.'s  widow  died  intestate,  leaving  children  or  their  descendants 
by  each  marriage,  and  leaving  personal  estate  which,  almost  entirely,  was 
the  proceeds  of  the  rents  of  such  real  estate. 

HHdj  that  the  personal  estate  left  by  A.'s  widow,  ^on  distribution  by  her 
adnoinistrator.  descended  to  her  children  and  their  descendants  generally. 

Held,  also,  that  if  A.'s  widow  hud  unlawfully  converted  any  part  of  the 
personalty  devised  to  her  by  A.,  the  remedy  of  the  heirs,  legatees  or  rep- 
resentatives of  B.  and  C,  was  by  a  claim  against  her  estate  for  damages. 

From  the  Hamilton  Circuit  Court. 

T,  J.  Kane  and  71  P.  Davis,  for  appellant. 

W.  Garverj  J.  S.  Losey  and  H.  Graham,  for  appellees. 

NiBLAGK,  J. — The  material  facte  of  this  case  may  be 
briefly  stated  as  follows  : 

John  King,  many  years  since,  intermarried  with  one  Be- 
thiah  McCormick,  who  was  at  the  time  a  widow,  and  was 
the  mother  of  several  children  by  her  previous  marriage. 
He  had  three  chihlren  by  the  said  Bethiah,  two  of  whom, 
John  King,  Jr.,  and  Cornelius  King  survived  him. 

lu  1859,  the  said  John  King,  being  the  owner  of  a  farm 
and  some  personal  property  in  Johnson  county,  where  he 
then  resided,  executed  and  published  his  last  will,  dispos- 
ing of  his  estate  as  follows : 

"  After  my  death,  I  direct  that  such  amount  only  of  my 
pergonal  property  be  sold  as  shall  pay  all  my  liabilities, 
and  be  sufficient  money  over  to  purchase,  and  put  over  my 
grave,  tomb^stones  of  the  value  of  twenty-five  dollars. 
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"  If  my  wife,  Bethiah  King,  shall  outlive  me,  I  be- 
queath to  her,  during  her  natural  life,  the  use  of  all  my 
remaining  property,  real  and  personal,  with  the  right  and 
power,  if  the  profits  will  not  afford  her  a  comfortable  sub- 
sistence, to  dispose  of  so  much  of  the  personal  property  as 
shall  be  necessary  for  that  purpose. 

"After  the  death  of  my  wife,  or,  if  I  shall  outlive  her,  at 
my  death,  I  direct  that  all  my  remaining  property,  of  every 
kind,  go  to,  and  I  hereby  bequeath  the  same,  in  equal 
parts,  to  my  two  sons,  John  King  and  Cornelius  King,  upon 
the  following  terms  and  conditions,  to  wit,  by  the  payment 
to  Catharine  McCormick,  my  wife's  daughter,  within  one 
year  after  they  shall  become  invested  with  the  right  to  the 
property  aforesaid,  the  sum  of  three  hundred  and  fifty  dol- 
lars, and  to  my  daughter,  Elizabeth  Pinney,  the  time 
aforesaid,  the  sum  of  fifty  dollars." 

During  the  year  1860,  the  said  John  King  died,  leaving 
his  said  will  in  full  force,  which  was  afterward  duly  admit- 
ted to  probate,  and  a  personal  estate  valued  at  four  hun- 
dred and  seventy-eight  dollars ;  also  leaving  the  said  Be- 
thiah, as  his  widow,  surviving  him. 

The  executor  sold,  of  this  personal  estate,  property  of 
the  value  of  one  hundred  and  fifty-eight  dollars  and 
twenty  cents,  for  the  proper  execution  of  the  will  and  for 
the  ordinary  purposes  of  administration  on  the  estate,  and 
the  said  Bethiah  King  went  into  the  possession  of  the  re- 
mainder of  the  testator's  property,  both  real  and  personal, 
using  the  peraonal  property  as  her  own,  and  enjoying  the 
use  and  occupation,  as  well  as  the  rents  and  profits,  of  the 
farm,  until  the  time  of  her  death,  which  occurred  about 
January,  1874. 

In  August,  1862,  John  King,  Jr.,  the  testator's  son,  died 
intestate,  leaving  Martha  King,  since,  intermarried  with 
one  Henry  Sedam,  now  also  deceased,  as  his  widow,  and 
John  W.  King  and  Fannie  K.  King,  as  his  children,  sur- 
viving him. 
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Later  iu  the  year  1862,  Cornelius  King  died  testate,  and 
without  issue,  devising  and  bequeathing  his  property,  both 
real  and  personal, in  remainder  after  his  mother's  death,  to 
Catharine  McCormick,  named  as  above  in  her  step-father's 
will.  After  the  death  of  Cornelius  King,  and  before  the 
death  of  her  mother,  the  said  Catharine  McCormick  also 
died  intestate  and  without  issue. 

Bethiah  King,  at  the  time  of  her  death,  left  surviving 
her  three  children,  and  some  clusters  of  grandchildren,  de- 
scendants of  other  deceased  children,  as  the  issue  of  her  first 
marriage  with  one  McCormick,  and  a  personal  estate  upon 
which  administration  was  granted  to  Isaac  Martz,  the  ap- 
pellant in  this  cause. 

In  January,  1877,  the  appellant  filed,  in  the  court  below, 
his  report  for  the  final  settlement  of  the  estate  of  the  said 
Bethiah  King,  showing  that  there  had  come  into  his 
hands,  as  her  administrator,  and  as  the  proceeds  of  her 
personal  estate,  the  gross  sum  of  one  thousand  five  hun- 
dred and  sixteen  dollars  and  fifty  cents,  and  that  there  had 
been  found  remaining  in  his  hands,  as  a  surplus  for  final 
distribution,  the  sum  of  nine  hundred  and  eighty-seven 
dollars  and  eight  cents;  also  showing  that  he  had  made 
distribution  of  such  surplus  amongst  all  the  surviving 
children,  and  several  clusters  of  grandchildren  of  the  said 
Bethiah  King,  the  issue  of  both  her  marriages,  and  bring- 
ing into  court  receipts  for  the  shares  of  each  of  such  chil- 
dren and  grandchildren,  except  for  the  share  due  the 
children  of  John  King,  Jr.,  which  he  brought  into  court 
for  their  use. 

Due  notice  was  given  of  the  filing  of  this  final  report, 
and,  at  the  succeeding  February  term,  Martha  Sedam,  the 
late  widow  of  John  King,  Jr.,  on  her  own  behalf  and  as 
the  guardian  of  the  children  of  the  said  John  King,  Jr., 
and  as  the  administratrix  of  the  estate  of  the  said  Catha- 
rine McCormick,  filed  exceptions  to  said  final  report  of  the 
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appellant,  alleging  that  the  distribution  which  had  been 
made  of  the  surplus  of  the  estate  was  erroneous,  and  that 
such  surplus  ought  to  go  to  her  and  to  the  children  of 
John  King,  Jr.,  and  the  legatee  of  the  said  Cornelius 
Kin^,  under  the  will  of  their  father  quoted  from  and  set 
out  as  above. 

The  issues  arising  upon  such  exceptions  were  tried  by  the 
court,  and,  after  hearing  the  evidence,  the  court  sustained 
the  exceptions,  and  found  that  distribution  of  the  sur- 
plus of  the  said  estate  of  Bethiah  King  ought  to  bo  made 
to  the  widow  and  children  of  John  King,  Jr.,  and  to  the 
legatee  of  the  said  Cornelius  King,  under  the  will  of  their 
said  father,  John  King,  and  not  to  the  children  and  other 
descendants  of  the  said  Bethiah  King  generally,  under  the 
statute,  and  rendered  final  judgment  accordingly. 

Errora  are  assigned  here  upon  the  proceedings  on  the 
exceptions  so  filed  by  the  appellee  Martha  Sedam. 

There  was  evidence  upon  the  trial  tending  to  show  that 
at  the  time  of  her  intermarriage  with  her  late  husband, 
John  King,  the  said  Bethiah  King  was  the  owner,  in  her 
own  right,  of  household  property  of  the  probable  value  of 
twenty-five  or  thirty  dollars,  which  went  into  general  use 
in  the  family ;  also  that,  at  the  time  of  her  death,  she  had 
a  few  articles  of  personal  property  remaining  in  her  pos- 
session, which  probably  came  to  her  from  the  estate  of  her 
said  late  husband,  but  those  articles  were  not  described 
nor  identified  in  detail,  and  had  no  value  placed  upon 
them  by  any  witness. 

Taken  altogether,  the  evidence  made  it  appear  very 
clearly  that  the  personal  estate  left  by  the  said  Bethiah 
King  was  mainly,  if  not  entirely,  acquired  by  her  after  the 
death  of  John  King,  her  husband,  from  the  rent«,  use, 
proceeds  and  her  general  management  of  the  property, 
both  real  and  personal,  devised  and  bequeathed  to  her  by 
the  said  John  King's  will,  the  farm  renting  generally  for 
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as  much  as  two  hundred  dollars  a  year ;  also  that  a  very 
considerable  portion  of  the  personal  property  of  which 
she  went  into  possession  under  said  will  consisted  of  live- 
stock, wheat,  corn,  provisions  on  hand  for  family  use,  and 
other  perishable  property,  and  that  the  remainder  of  such 
pereonal  estate  was  composed  almost  wholly,  if  not  entirely, 
of  household  goods  in  daily  use  by  the  family  of  the 
testator,  both  before  and  after  his  death. 

Considering  the  language  used  by  the  testator,  John 
King,  in  his  bequest  of  what  might  remain  of  his  personal 
estate,  in  connection  with  the  character  of  the  property 
constituting  such  personal  estate,  we  construe  such  be- 
quest to  have  been  practically  a  gift  of  the  property  be- 
queathed by  it  to  Bethiah  King.  Certainly  so,  as  to  ail 
such  property  as  was  disposed  of  by  her  in  her  lifetime, 
and  we  are  unable  to  see  upon  what  principle  the  estates, 
heirs  or  legatees  of  John  King,  Jr.,  and  Cornelius  King, 
or  either  of  them,  had  any  claim  to  the  proceeds  of  such 
personal  property  so  disposed  of  by  her ;  much  less  to  the 
entire  personal  estate  of  the  said  Bethiah  King.  1  Jar- 
man  Wills,  4th  Am.  ed.,  677,  and  notes ;  2  Redfield  Wills, 
891,  392,  893  and  notes ;  Perry  Trusts,  sec.  547. 

If  any  of  the  personal  property  bequeathed  to  her  during 
her  life  had  been  unlawfully  converted  to  her  own  use  by 
the  said  Bethiah  King,  her  estate  would  only  have  been  . 
liable  for  the  value  of  the  property  so  converted,  and  in  no 
event  could  the  estates,  heirs  or  legatees  of  John  King, 
Jr.,  and  Cornelius  King,  or  either  of  them,  have  had  any 
claim  upon  her  estate  for  the  profits  arising  from  the  use 
or  the  increase  of  such  property  under  the  will  of  John 
King,  as  above  set  forth. 

In  other  words,  the  claims  set  up  by  the  appellees  in  this 
case  were  in  the  nature  of  claims  as  creditors  of  the  estate 
of  Bethiah  King,  and  not  as  distributees  entitled  to  a 
share,  or  the  entire  surplus  of  her  estate,  upon  final  settle- 
ment. 


222  SUPREME  COU'RT  OF  INDIANA. 

Berry  ei  al,  v.  The  State. 

The  evidence  showed  that  the  surplus  in  the  hands  of 
the  appellant  for  distribution  belonged  to  the  children,  and 
descendants  generally,  of  Bethiah  King,  and  not  to  the 
appellee,  and  those  she  represents  under  the  will  of  John 
King,  Sr. 

We  are  therefore  of  the  opinion  that  the  court  erred  in 
sustaining  the  appellees'  exceptions  to  the  appellant's  final 
report. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Berry  et  al.  v.  The  State. 

Liquor  Law. — Sale  to  Intoxicated  Person, — Indictment, — An  indictment 
charged,  that,  at,  etc.,  on,  etc.,  the  defendant  **  did  unlawfully  sell  to  **  JP*. 
K.  **  one  ^ill  of  intoxicating  liquor,  at  and  for  the  price  of  ten  cents,  be, 
the  said  '*  F.  K.,  "  being  then  and  there  in  a  state  of  intoxication,  con- 
trary," etc. 

Held,  that  the  indictment  is  sufficient. 

From  the  Porter  Circuit  Court. 

W.  Johnston  and  W.  Pagin^  for  appellants. 
T,  W.  Woollen^  Attorney  General,   and  J.    W.    YouchCy 
Prosecuting  Attorney,  for  the  State. 

HowK,  J. — -In  this  case,  the  indictment  charged  "  that 
John  Berry  and  Henry  Ruge,  on  the  14th  day  of  Feb- 
ruary, 1879,  at  and  in  the  county  of  Porter  and  Stat« 
aforesaid,  did  unlawfully  sell  to  Frank  Kyes  one  gill  of 
intoxicating  liquor,  at  and  for  the  price  of  ten  cents,  he, 
the  said  Frank  Kyes,  being  then  and  there  in  a  state  of 
intoxication,  contrary  to  the  form  of  the  statute,  etc. 

The  appellants  moved  the  court  to  quash  the  indict- 
ment, which  motion  was  overruled,  and  to  this  ruling  they 
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excepted,  and,  on  arraignment,  each  of  them  interposed  a 
plea  of  not  guilty,  as  charged  in  the  indictment. 

The  cause  was  tried  by  the  court,  and  a  finding  was 
made  that  the  appellants  were  guilty  as  charged,  and  as- 
sessing their  punishment  at  a  fine  of  twenty-five  dollars. 
Their  motion  for  a  new  trial  was  overruled,  and  to  this 
ruling  they  excepted,  and  the  court  then  rendered  judg- 
ment in  accordance  with  its  finding. 

In  this  court,  the  appellants  have  assigned,  as  errors,  the 
following  decisions  of  the  court  below  : 

1.  In  overruling  their  motion  to  quash  the  indict- 
ment; and, 

2.  In  overruling  their  motion  for  a  new  trial. 

1.  It  is  insisted  by  the  appellants'  counsel,  in  their 
brief  of  this  cause  in  this  court,  that  the  indictment  was 
fatally  defective,  in  this,  that  it  did  not  charge  that  the 
appellants,  at  the  time  and  place  of  the  alleged  unlawful 
sale,  had  notice  or  knowledge  that  Frank  Kyes,  to  whom 
such  sale  was  charged  to  have  been  made,  was  "  then  and 
there  in  a  state  of  intoxication.*'  In  the  '.ndictment  m 
this  case,  the  appellants  were  charged  with  the  commis- 
sion of  thie  misdemeanor  which  is  defined  and  its  punish- 
ment prescribed  in  section  15  of  "An  act  to  regulate  and 
license  the  sale  of  spiritous,  vinous  and  malt  and  other 
intoxicating  liquors,"  etc.,  approved  March  17th,  1875. 
This  section  15  reads  as  follows : 

"  Sec.  15.  Any  person  who  shall  sell,  barter,  or  give 
away  any  spiritous,  vinous  or  malt  liquors  to  any  person 
at  the  t^me  in  a  state  of  intoxication,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  in  any  sum  not  less  than  ten  nor  more  than 
fifty  dollars."     1 R.  S.  1876,  p.  872. 

It  appears  from  the  indictment  in  this  case,  the  sub- 
stance of  which  is  set  out  in  this  opinion,  that  the  appel- 
lants were  therein  and  thereby  charged  with  the  commis- 
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sion  of  the  misdemeauor  defined  in  said  section  15,  in 
almost  the  exact  language  of  the  statute.  As  a  general 
rule,  such  a  statement  of  the  offence  charged  is  sufficient, 
and  we  know  of  no  reason  why  this  case  should  be  made 
an  exception  to  the  general  rule.  Werneke  v.  The  State^  50 
Ind.  23 ;  The  State  v.  Snyder,  66  Ind.  203. 

2.  In  their  motion  for  a  new  trial,  the  only  causes 
therefor  assigned  by  the  appellants  were,  that  the  finding 
of  the  court  was  contrary  to  law,  and  that  it  was  not  sus- 
tained by  sufficient  evidence.  We  have  read  the  evidence 
in  this  case,  as  it  is  set  out  in  the  record,  and  it  seems  to 
us,  there  is  not  the  slightest  room  for  doubt  upon  the 
question,  as  to  whether  it  did  or  did  not  sustain  the  find- 
ing of  the  court.  The  evidence  fully  sustained  the  finding, 
and  certainly  it  was  not  contrary  to  law. 

The  appellants'  motion  for  a  new  trial  of  this  cause 
was  correctly  overruled. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


Clark  v.  Wright. 

Supreme  Court. — Execuiion^Sale  and Paymenit  afier  Appeal  from  Decree 
of  Foreclosure. — Certiorari  after  Submiesion. — Motion  to  Dismiss, — -4n- 
sioer  to  Assignment  of  *  Errors.'^A.n  appeal  was  taken  to  the  Supreme 
Court,  by  the  plaintiff,  from  a  judgment  forecloftinfic  a  mortgage,  in  his 
favor,  on  real  eBtate,  and  decreeing  the  sale  of  the  same  Fubject  to  a  prior 
lien  in  favor  of  a  defendant.  After  a  written  submission  of  tbe  appeal 
by  the  parties,  the  defendant  answered  the  assignment  of  error  by  alleging 
that,  after  the  appeal,  the  plaintiff  had  purchased  the  real  estate  in  question 
at  a  sheriffs  sale  thereof,  on  a  certified  copy  of  such  decree,  which  he  had 
caused  to  be  issued*  receipting  to  the  sheriff,  on  the  order  of  sale,  for  tbe 
amount  of  his  bid,  less  the  costs.  The  defendant  also  procured  a  certiorari 
the  return  to  which  brought  up  the  record  showing  the  truth  of  his  special 
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Heldj  on  demurrer,  that  the  defendant  was  entitled  to  his  certiorari,  that,  on 
the  return  thereto,  a  simple  motion  to  dismiss  the  appeal  would  have  been 
sostained,  that  the  return  shows  a  payment  to  the  plaintiff  within  sec.  550, 
2  K  S.  1876,  p.  238,  and  that,  therefore,  the  answer  is  sufficient. 

From  the  Elkhart  Circuit  Court. 

J.  D.  Osbom  and  E.  G.  H^rr,  for  appellant. 
J.  H.  Baker  and  J.  A.  S.  Mitchell^  for  appellee. 

WoRDEN,  J. — One  Samuel  Cole  executed  a  mortgage  on 
certain  real  estate  therein  described  to  Wilson  and  Osborn, 
to  secure  the  payment  of  a  debt  of  one  thousand  dollars, 
and  the  mortgagees,  Wilson  and  Osborn,  assigned  the  debt 
and  mortgage  to  th.e  appellant,  Clark.  Clark  brought  this 
action  against  Cole  to  foreclose  the  mortgage,  making 
Alfred  P.  Wright  a  defendant,  on  the  ground  that  he 
claimed  to  own  or  hold  some  interest  in  the  land  thus 
mortgaged. 

Judgment  was  taken  against  Cole  by  default.  Wright 
set  up  a  lien  upon  the  land,  prior  to  the  mortgage  executed 
by  Cole. 

Such  proceedings  were  had  as  that  it  was  found  by  the 
court  that  Wright  had  a  lien  upon  the  land  for  the  sum 
of  three  thousand  eight  hundred  and  iifty-seven  dollars 
and  sixty  cents,  which  was  prior  to  the  lien  of  the  mortgage 
executed  by  Cole,  and  it  was  adjudged  that  the  plaintiff's 
mortgage  be  foreclosed,  etc.,  and  that,  in  making  the  sale 
of  the  property  to  pay  the  plaintiff's  debt,  it  be  sold  sub- 
ject to  the  prior  lien  of  said  Wright,  thus  established. 

Clark  has  appealed,  and  assigned  several  supposed 
errors  relating  to  that  part  of  the  proceedings  by  which 
the  prior  lien  of  Wright  was  established.  That  is  the  only 
portion  of  the  judgment  of  which  he  complains. 

The  original  transcript  of  the  record  was  filed  August 
27th,  1877.  It  did  not  contain  a  copy  of  an  order  of  sale 
and    the    sheriff's    return    thereon,   hereinafter  noticed. 

Vol.  LXVn.— 15 
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On   November  14th,  1877,  the    parties  filed   a    written 
agreement  for  the  submission  of  the  cause. 

On  September  20th,  1878,  the  appellee  filed  a  special 
answer  to  the  assignment  of  error,  alleging,  in  substance, 
that,  after  the  recovery  of  the  judgment,  the  appellant 
filed  a  proBcipe  for  the  issuing  of  an  order  of  sale  upon  the 
judgment,  which  was  accordingly  issued  and  placed  in  the 
hands  of  the  sheriff  for  service ;  and  that  afterward,  on  Sep- 
tember 15th,  1878,  the  sheriff,  having  firet  given  due  no- 
tice, by  virtue  of  the  order  of  sale,  sold  a  part  of  the 
mortgaged  premises  for  the  sum  of  one  thousand  five  hun- 
dred dollars,  the  plaintiff,  the  appellant  herein,  becoming  the 
purchaser  and  receiving  the  sheriff's  certificate  of  pur- 
chase ;  that  the  sum  of  one  thousand  four  hundred  and 
forty  dollars  and  seventy-five  cents  was  receipted  for  by  the 
appellant  upon  the  writ,  and  the  residue  of  the  bid  was 
applied  to  costs. 

At  the  same  time  the  appellee  filed  an  aflELdavit  for  a  eer- 
tiorari  to  bring  up  the  residue  of  the  record,  viz.,  the  writ  on 
which  the  sale  was  made  and  the  sheriff's  return  thereon, 
of  which  the  appellant  had  due  notice.  The  return  to  the 
certiorari  establishes  the  truth  of  the  special  answer,  and 
the  appellant  demurs  thereto. 

This  raises  the  question  whether,  under  the  facts  thus 
alleged  and  shown,  the  appeal  can  be  maintained. 

The  appellant  contends  that  the  special  answer  c^me  too 
late ;  that  it  could  not  be  filed  after  the  agreement  for  the 
submission  of  the  cause  of  November  14th,  1877.  It  has, 
however,  long  been  the  practice  of  this  court  to  allow  a 
certiorari  to  go,  after  the  submission  of  a  cause,  to  supply 
any  diminution  of  the  record.  It  was  not  until  recently 
that  there  was  any  rule  requiring  notice  to  the  opposite 
party  in  such  case.  .  See  Rule  87. 

It  would  be  idle  to  issue  a  certiorari  after  submission,  if 
the  parties  agreeing  to  submit  were  bound  by  the  record 
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as  it  stood  at  the  time  of  the  agreement.  The  issuing  of  a 
certiorari^  after  as  well  as  before  submission,  pre- supposes 
that  it  may  bring  up  matters  that  may  entirely  change  the 
aspect  of  the  record ;  hence  notice  of  the  intended  appli- 
cation for  a  certiorariy  after  submission,  was  thought  neces- 
sary. 

The  record  as  it  was  originally  filed  did  not  contain  the 
matter  upon  which  the  special  answer  was  founded  ;  and 
we  think  the  answer  would  have  been  in  time,  if  it  had  not 
been  filed  until  after  the  return  to  the  certiorari.  It  was 
in  fact  filed  at  the  time  the  certiorari  was  applied  for,  but 
that  did  not  vitiate  it. 

After  the  return  to  the  certiorari,  a  mere  motion  to  dis- 
miss  would  have  been  sufficient,  as  the  basis  of  such  motion 
is  apparent  from  the  complete  record. 

This  preliminary  point  being  disposed  of,  we  proceed  to 
the  principal  question. 

Our  statute  provides  that  "The  party  obtaining  judg- 
ment shall  not  take  an  appeal  after  receiving  any  money 
paid  or  collected  thereon."    2  R.  8. 1876,  p.  238,  sec.  550. 

We  are  not  inclined  to  give  this  provision  such  a  liberal 
interpretation  as  would  allow  an  appeal  to  stand  if  taken 
before  receiving  any  money  paid  or  collected  thereon, 
where  money  has  been  thus  received  after  taking  the  ap- 
peal. V[e  think  the  evident  purpose  of  the  provision  was 
to  prevent  a  party  obtaining  judgment  from  taking,  prose- 
cuting or  maintaining  an  appeal  after  thus  receiving 
money  paid  or  collected  thereon.  By  taking  such  money, 
he  ratifies  the  judgment  as  rendered,  and  ought  not  to 
have  the  benefit  of  the  judgment,  and  at  the  same  time 
a  right  to  prosecute  an  appeal  therefrom. 

The  appellant  in  this  case  complains  of  the  judgment 
that  Wright  had  a  prior  lien  on  the  mortgage  premises, 
and  that  they  be  sold  subject  to  that  lien  in  order  to  make 
the  amount  due  him  on  his  mortgage.    He  has  caused  the 


228  SUPREME  COFRT  OF  INDIANA. 

The  City  of  South  Bend  v.  Paxon  et  ux. 


land,  or  a  part  of  it,  to  be  sold  in  accordance  with  tbe 
judgment,  he  himself  becoming  the  purchaser  and  receiving 
the  certificate  of  purchase,  and  crediting  the  amount  of 
his  bid,  after  paying  costs,  upon  the  execution.  He  has 
thus  received  the  one  thousand  four  hundred  and  forty 
dollars  and  seventy-five  cents  on  his  judgment.  In  our 
opinion  he  comes  clearly  within  the  spirit  and  intent  of 
the  statute,  and  can  not  maintain  this  appeal. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


<  ♦ 


\^l  S§  The  City  of  South  Bend  v.  Paxon  et  ux. 

IM  ^        Watkkcourse. — Obsiruciion  of.  by   City, — Streets. — Seivera, — Negligence. — 
'"tf7   'JSzA  Measure   of  Damages, — Instruction. — Rents. — Permanent  Injftry. — In    an 

^^^   ^  action  by  the  owner  of  a  lot  lying   within  a  city,  against  the  city,    for 

67    228  aUeged  negligence  in  the  construction  and  repair  of  its  streets  and  sewers, 

.^  whereby  a  stream  of  living  water,   previously  flowing  freely  across   tlue 

plaintiff's  lot,  was  so  obstructed  as  to  back  water  upon  the  plaintiff's  prem- 
ises and  destroy  his  cellar,  it  was  proper  to  instruct  the  jury,  that  if  thejr 
found  "  for  the  plaintiff,  the  measure  of  damages  "  would  "  be  the  fair  rental 
value  of"  the  "  premises,  or  such  part  as  "  they  found  *'  from  the  evidence  '* 
the  plaintiff  had  '*  been  deprived  of  during  such  time. as  "  such  deprivation 
necessarily  existed  ;  and  that  if  they  found  that  *'  the  value  of  the  prem . 
ises  "  had '*  been  permanently  diminished,'*  the  plaintiff  is   %  entitled  to 
compensation  *'  therefor. 
Bamb. — City  is  Bound  to  Repair  its  Sewers, — A  city  incorporated  under  the 
general  law  of  this  State  has  exclusive  control  over  public  sewers,  and 
therefore,  on  constructing  a  sewer  through  which  to  flow  astream  of  water, 
it  is  liable  for  damages  caused,  without  the  fault  of  a  property  owner,  by 
the  negligence  of  the  city  in  keeping  such  sewer  in  repair. 

From  the  St.  Joseph.  Circuit  Court. 

T.  S.  Stanfield,  J.  Browvjield^  Jr.y  and  A.  Anderson^  for 
appellant. 
J.  Davis,  W.  G.  George  and  L.  Hubbard^  for  appellees. 
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HowK,  J. — In  this  action,  the  appellees  sued  the  appel- 
lant in  a  complaint  of  a  single  paragrapli,  wherein  they 
alleged,  in  substance,  that  the  appellee  Caroline  M.  Paxon 
was  the  owner,  and  in  the  possession  by  joint  occupancy 
with  her  husband,  her  co-appellee,  of  certain  town  lots,  par- 
ticularly described,  within  the  limits  of  the  city  of  South 
Bend,  Avhich  had  been  conveyed  to  her  in  fee-simple,  by 
warranty  deed  dated  August  28th,  1866 ;  that,  at  that 
time,  there  was  a  stream  of  water,  fed  and  supported  by 
living  springs^  flowing  across  said  town  lots,  and  having  a 
free,  easy  and  rapid  egress  into  the  St.  Joseph  River,  by 
which  the  waters  werfe  carried  away;  that,  at  the  date  of 
said  deed,  the  appellees  took  possession  of  said  lots  and 
erected  thereon  a  comfortable  frame  dwelling-house,  with 
a  dry  and  convenient  cellar  thereunder,  at  the  intersection 
of  Madison  and  St.  Louis  streets,  and,  daring  the  year 
1867,  they  moved  into  and  have  ever  since  occupied  the 
said  dwelling-house  as  their  family  residence ;  that,  for  a 
number  of  years  after  their  occupancy  of  said  dwelling, 
the  said  running  stream, which  had  its  head  a  mileormore 
in  a  south-easterly  direction  above  the  appellees'  said 
residence,  continued  to  flow  in  its  natural  channel  across 
the  appellees'  said  lots,  and  carried  off',  by  free  and  rapid 
flow,  all  the  wat^&r  accumulating  by  rain-fall  and  the  dis- 
charge of  said  living  springs,  and  discharged  the  same 
into  said  St.  Joseph  River,  so  that,  during  said  time,  the 
appellee  Caroline  M.  enjoyed  her  said  property  and  was 
not  damaged  by  the  waters  of  said  stream  ;  that  said  lots 
and  improvements  were  then  worth  two  thousand  dollars ; 
that,  during  said  time,  a  living  spring,  affording  the  ap- 
pellees an  unfailing  supply  of  pure  and  cool  water,  ai>- 
peared  on  said  lots  and  discharged  into  said  running 
stream;  that  the  appellant,  having  exclusive  jurisdiction 
of  the  improvement  and  drainage  of  streets  and  the  build- 
ing of  sewers,  within  its  corporate  limits,  on  or  about  the  1st 
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day  of  May,  1868,  began  a  system  of  street  improvements 
in  the  vicinity  of  the  said  town  lots,  and  caused  the  said 
Madison  and  St.  Louis  streets  to  be  graded,  and  by  means 
thereof  the  said  running  stream  of  water,  where  it  crossed 
the  said  streets  below  the  appellees'  lots,  was  filled  up  to 
the  depth  of  several  feet,  and  the  flow  of  said  water  was 
obstructed  and  prevented ;  that  the  appellant  had  wholly 
failed  to  provide  any  way  of  exit  for  the  waters  of  said 
stream,  and  had  so  negligently  and  unskilfully  provided 
for  the  drainage  of  the  waters  of  said  stream,  that  they 
were  entirely  choked  up  and  their  flow  obstructed  below 
the  appellees'  lots,  so  that,  by  reason  of  the  wrongful  filling 
up  of  said  stream,  and  the  appellant's  failure  to  provide 
other  and  sufficient  drainage  therefor,  the  waters  accumu- 
lating on  and  above  appellees'  lots  had,  for  several  years 
past,  no  sufficient  outlet,  but  had  remained  standing  on 
said  lots  until  evaporated  by  the  sun  or  otherwise ;  and 
that,  by  the  unskilful  and  careless  grading  of  said  streets, 
the  appellant  had  caused  a  largely  increased  volume  of 
water  to  flow  on  said  lots,  and  had  provided  no  sufficient 
drainage  therefor;  that,by  means  of  the  premises,  the  ap- 
pellees* cellar  had  been  filled  with  water  and  destroyed ; 
that  the  watera  stood  upon  said  lots  until  they  became 
foulj  putrid  and  unwholesome,  and  the  health  of  the  ap- 
pellees and  of  their  family  had  been  thereby  injured,  and 
they  had  been  subjected  to  great  expense  for  physicians' 
bills  and  medicines ;  by  reason  of  which,  and  of  the  de- 
preciation in  value  of  tfieir  said  property,  resulting  from 
the  said  wrongful,  unskilful  and  negligent  acta  of  the  ap- 
pellant, the  appellees,  without  fault  or  negligence  on  their 
part  contributing  thereto,  had  been  damaged  in  the  sum 
of  seven  thousand  dollars,  for  which  they  demanded  judg- 
ment, and  for  other  proper  relief. 

To  this  complaint,  the  appellant  answered  by  a  general 
denial,  and  the  cause  being  at  issue  was  tried  by  a  jury, 
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and  a  verdict  was  returned  for  the  appellees,  assessing 
damages  in  the  sum  of  seventy-five  dollars.  The  appel- 
lant's motion  for  a  new  trial  having  been  overruled,  and 
its  exception  entered  to  this  decision,  judgment  was  ren- 
dered on  the  verdict. 

The  only  error  assigned  by  the  appellant,  in  this  court, 
is  the  overruling  by  the  couf  t  below  of  its  motion  for  a 
new  trial.  In  this  motion,  a  large  number  of  causes  were 
assigned  for  such  new  trial ;  but  we  are  informed,  in  the 
brief  of  the  appellant's  counsel  in  this  court,  that  '*  the 
particular  error  relied  upon  by  appellant  for  the  reversal 
of  this  cause  is  in  the  instructions  given  by  the  court." 
In  our  consideration  and  decision  of  this  cause,  therefore, 
we  shall  limit  ourselves  to  an  examination  of  the  instruc- 
tions of  the  court  to  the  jury  trying  the  cause,  and  to  such 
only  of  these  instructions  as  the  appellant's  counsel  has 
complained  of  in  his  well  considered  brief  of  this  cause. 
It  may  bo  properly  remarked  in  the  outset,  that  neither  the 
appellees  nor  their  counsel  have  favored  this  court  with 
any  brief,  in  support  of  the  rulings  or  instructions  of  the 
court  below  in  this  case. 

Thefirat  instruction  complained  of  in  argument,  by  the 
appellant's  attorneys,  reads  as  follows : 

"  No,  6.  If  you  find  for  the  plaintiff,  the  measure  of 
damages  will  be  the  fair  rental  value  of  her  premises,  or 
such  part  as  you  find  from  the  evidence  she  has  been  de- 
prived of,  during  such  time  as  she  has  necessarily  been  de- 
prived of  them  ;  and,  if  you  find  the  value  of  the  premises 
has  been  permanently  diminished,  then  she  is  entitled  to 
compensation  for  such  permanent  diminution." 

It  will  be  seen  from  this  instruction,  that  it  contained  two 
separate  and  distinct  propositions,  and  it  seems  to  us  that  the 
instruction  was  not  erroneous  as  to  either  proposition.  It  is 
intimated,  rather  than  asserted,  in  the  brief  of  the  appellant's 
counsel,  that  the  appellees'  complaint  contained  no  allega* 
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tion  that  their  property  had  suffered  any  permanent  injury, 
from,  or  by  reason  of,  any  of  the  alleged  wrongful  or  neg- 
ligent acts  of  the  appellant.  In  this  intimation,  it  will  be 
seen,  we  think,  from  the  summary  of  the  complaint  set 
out  in  this  opinion,  that  counsel  were  probably  mistaken ; 
for  the  appellees  expressly  alleged,  that,  by  reason  of 
the  wrongful  and  negligent  acts  of  the  appellant,  their 
cellar  had  been  filled  with  water  and  destroyed.  We 
think,  therefore,  that  the  instruction  of  the  court,  above 
quoted,  was  authorized  by,  and  applicable  to,  the  case  made 
in  and  by  the  allegations  of  the  complaint. 

In  this  instruction,  as  we  construe  it,  the  court  virtually 
said  to  the  jury,  that,  if  they  found  for  the  appellees 
from  the  evidence,  that  the  allegations  of  their  complaint, 
or  a  material  part  thereof,  were  true,  the  measure  of  their 
damages  would  be  the  fair  rental  value  of  their  premises, 
or  of  such  part  thereof  as  the  jury  might  find  from  the 
evidence  they  had  been  deprived,  during  such  time  as  they 
had  necessarily  been  deprived  thereof  by  reason  of  the 
alleged  wrongful  or  negligent  acts  of  the  appellant ;  and 
if  the  jury  should  find  from  the  evidence,  that  the  value 
of  the  appellees'  premises  had  been  permanently  diminished 
thereby,  then  they  would  be  entitled  to  compensation  in 
damages  for  such  permanent  diminution  of  the  value 
thereof.  This  was  the  plain  import  and  legal  effect  of  the 
instruction  above  quoted,  and  we  think  it  must  have 
been  so  understood  by  the  jury  trying  the  cause. 
It  seems  to  us,  that,  as  to  each  of  the  propositions 
contained  in  this  instruction,  it  stated  correctly  the  true 
measure  of  the  appellees'  damages.  Nor  do  we  think 
that  the  instruction  was  fairly  open  to  the  objection  urged 
against  it  by  appellant's  counsel,  that  the  jury  were  therein 
and  thereby  "  directed  to  assess  excessive  damages."  The 
case  of  The  City  of  Indianapolis  v.  Huffei\  30  Ind.  235, 
cited  by  counsel  in  support  of  this  objection  to  the  instruc- 
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tioii,  is'obviously  not  in  point,  as  will  be  readily  seen  from 
an  examination  of  the  opinion  of  the  court  in  that  case.  It 
appeared  from  the  answers  of  the  jury  to  interrogatories, 
in  the  case  cited,  that  they  had  allowed  the  appellee  dam- 
ages for  the  loss  of  or  injury  to  certain  things  which  were 
constituent  parts  of  the  rental  value  of  his  premises,  and 
to  this  they  had  added  a  sum  in  gross  for  injury  to  the 
rental  value  of  his  premises,  and  this  court  held,  very 
properly  we  think,  that  such  an  assessment  of  damages 
was  necessarily  excessive.  But  the  instruction  of  the  court, 
above  quoted,  as  we  construe  it,  has  reference  to  two  dis- 
tinct subjects,  neither  of  which  enters  into  or  forms  a 
part  of  the  other,  and,  if  followed,  it  could  not  possibly 
lead  to  a  double  assessment  of  damages.  The  court  did 
not  err,  we  think,  in  this  instruction. 

The  appellant's  counsel  complain,  in  argument,  of  an- 
other instruction  of  the  court,  which  reads  as  follows : 

"No.  8.  If  you  find  from  the  evidence,  that  the  defend- 
ant City  had,  prior  to  the  construction  of  the  drain  across 
St.  Louis  street,  established  a  system  of  general  drainage 
for  the  city,  and  that  said  sewer  was  a  part  of  said  general 
system,  or  that,  since  the  construction  of  such  sewer,  the 
city  so  graded  and  improved  its  streets  and  arranged  its 
sewers  and  drains  as  to  connect  with  said  sewer  across 
St.  Louis  street,  and  thereby  constituted  and  made  it  a 
part  of  its  system  of  general  sewerage  and  drainage  for 
the  city,  then  the  defendant,  although  it  may  not  origi- 
nally have  been  obliged  to  construct  the  sewer  in  contro- 
versy, yet,  having  elected  so  to  do,  and  having  acted  un- 
der said  election  and  constructed  the  drain,  it  is  bound  to 
keep  it  in  repair ;  and  if  you  find  from  the  evidence,  that 
it  has  negligently  and  carelessly  suffered  the  same  to  be- 
come obstructed  and  out  of  repair,  and  that  the  plaintiiF 
has  been  injured  thereby,  without  herself  in  any  manner 
contributing  to  said  injury,  that  is,  using  ordinary  care  to 
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prevent  it,  then  she  is  entitled  to  be  compensated  for  such 
injury." 

It  is  insisted  by  the  appellant's  counsel,  that  this  in- 
struction "  is  not  the  law ;  that  the  city  is  not  bound  to 
keep  open  every  drain  that  has  been  constructed, — not 
bound,  because  it  has  once  furnished  a  convenience,  to 
warrant  it  to  the  property  owner,  that  has  enjoyed  it,  in 
perpetuity." 

It  does  not  appear  from  the  record  of  this  action  under 
what  law  the  appellant  was  incorporated  as  a  city ;  but  it 
has  been  repeatedly  held  by  this  court,  that,  where  a  city 
is  a  party  to  a  suit,  it  will  be  presumed,  nothing  appearing 
to  the  contrary,  that  such  city  is  incorporated  under  the 
general  law  of  this  State  providing  for  the  incorporation 
of  cities. .  Lowrey  v.  TTie  City  of  Delphi^  55  Ind.  250. 

Under  section  61  of  this  general  law,  the  common  council 
of  a  city  have  "exclusive  power"  over  the  streets,  high- 
ways and  alleys,  within  such  city.  1  R.  S.  1876,  p.  800.  In 
section  50  of  said  general  law,  it  is  provided  that  "  The 
common  council  shall  have  exclusive  power  to  keep  open 
streams,  and  preserve,  and  if  necessary  and  expedient, 
change  the  course  [thereof],  and  of  rivers  passing  through 
or  bordering  upon  the  corporate  limits  of  such  city,"  etc. 
1  R.  S.  1876,  p.  287.  In  the  forty-third  clause  of  section 
53  of  said  general  law,  it  is  provided  that ''  the  common 
council  shall  have  the  power  to  enforce  ordinances  :    *    * 

"  To  construct  and  regulate  sewers,  drains  and  cisterns, 
and  provide  for  the  payment  of  the  cost  of  constructing  the 
same,"  etc.    1  R.  S.  1876,  p.  294. 

These  were  the  powers  of  the  appellant,  as  an  incorpo- 
rated city,  under  the  general  law  of  this  State  for  the  incor- 
poration of  cities,  over  the  streets,  the  stream  of  water  and 
the  sewer  or  drain,  mentioned  in  the  appellees'  complaint 
in  this  action.  Where  such  powers  exist,  it  can  not  be 
questioned,  as  it  seems  to  us,  that  the  duty  arose  there- 
from, and  devolved  upon  the  appellant,  to  keep  open  the 
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stream  of  water,  and  to  keep  the  sewer  or  drain  under  St. 
Louis  street  in  such  repair  as  would  permit  the  free  and 
unobstructed  flow  of  such  water  through  the  same.  This 
doctrine  has  been  recognized  and  acted  upon  in  several  re- 
cent decisions  of  this  court.  Lowrey  v.  The  City  of  Delphi^ 
supra;  The  Town  of.  Centerville  v.  WoodSy  57  Ind.  192; 
House   V.    The  Board,    etc.,    of   Montgomery    County^   60 

Ind.  580. 

If,  as  the  court  charged  the  jury  in  the  instruction  last 
quoted,  the  appellant  had  constructed  the  sewer  or  drain 
under  St.  Louis  street,  it  was  bound  under  the  law,  as  it 
seems  to  us,  to  keep  the  same  in  such  repair  that  it  would 
accomplish  the  purpose  for  which  it  was  intended  ;  and  if 
the  appellant  had  negligently  and  carelessly  suffered  such 
sewer  or  drain,  so  constructed  by  it,  to  become  obstructed 
and  out  of  repair  to  such  an  extent  that  the  appellees' 
premises,  without  fault  on  her  part,  were  thereby  injured, 
then  it  seems  to  us,  that  the  appellant  became  and  was 
liable  in  this  action,  and  the  appellee  became  and  was  en- 
titled to  compensation  in  damages  for  the  injury  to  her 
premises. 

In  our  opinion  the  instruction  last  quoted  contained  a 
true  statement  of  the  law  applicable  to  this  case,  and  was 
not  erroneous.  Under  the  allegations  of  the  complaint  in 
this  case,  it  was  clearly  the  legal  duty  of  the  appellant  to 
keep  the  sewer  in  question  in  good  repair ;  and  whether 
this  duty  may  or  may  not  continue  in  perpetuity,  will  de- 
pend very  much  upon  the  powers  with  which  the  appel- 
lant may  hereafter  be  clothed  by  legislative  authority.  If 
the  appellant's  powers  over  the  subject  under  considera- 
tion, as  they  now  exist,  continue  in  perpetuity,  then  the 
appellant's  duties,  necessarily  resulting  from  such  powers, 
may  also  be  expected  to  continue  in  perpetuity. 

We  have  now  fully  considered  the  instructions  of  the 
court,  complained  of  by  the  appellant's  counsel  in  this 
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court,  and  we  have  been  led  to  the  conclusion  that  no  error 
was  committed  by  the  court  below  in  either  of  the  s&id 
instructions. 

The  judgment  is  affirmed^  at  the  appellant's  costs.  • 
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j^   ^1      "Watercoumk.— Dam  Backing  Water  on  Mill  of  NoTt^Iiiparian  Proprietor. 
-~    _  — Easement — A  non-riparian  proprietor  of  a  mill  situated  near  a  water- 

167  345.  course,  and  propelled  by  water  drawn  from  and  returned  to  such  water- 
course by  means  of  races  constructed  through  the  intervening  land,  under 
grants  authorizing  the  same,  may  maintain  an  action  against  a  riparian 
proprietor  below  the  tail-race,  who  so  obstructs  the  flow  of  the 
watercourse  as  to  back  water  upon  the  water  wheels  of  the  plain- 
tiff's milt  ;  and  this  regardless  of  whether  or  not  the  plaintiff  has  a  grant 
from  the  riparian  proprietors  between  the  points  where  such  races  sever- 
ally connect  with  the  watercourse. 

SAMVi.— Variance.^  Words  and  Phrases,— The  fact  that  the  plaintiff  alleges 
in  his  complaint,  that  his  mill  is  situated  **  on  "  the  watercourso  does  not 
amount  to  an  allegation  that  he  is  a  riparian  proprietor,  at  variance  with 
the  real  extent  of  his  ownership. 

Same. — Amendment  deemed  Made—Supreme  Court. — An  amendment  of  the 
complaint  in  such  case  so  as  to  fit  the  evidence,  being  one  that  might  be 
made  below,  will  be  deemed  by  the  Supreme  Court,  on  appeal,  as  having 
been  made. 

Same. — Rights  of  Upper  and  Lower  Proprietor. — Floods. — A  lower  riparian 
proprietor  has  no  right  to  so  construct  his  dam  as,  in  times  of  ordinary 
freshets,  to  throw  the  water  back  upon  the  premises  of  the  proprietor 
above  ;  and,  if  he  does,  be  is  responsible  in  damages.  He,  however,  is  not 
responsible  for  damages  occasioned  by  extraordinary  floods,  against  which 
ordinary  skill  and  foresight  could  not  provide,  though  the  backing  of  the 
water  be  increased  by  his  dam. 

Same. — Condemnation  of  Site  for  Dam,  etc. — Extent  of. — The  defendant  in 
such  case  introduced  in  evidence  the  record  of  condemnation,  under  the 
act  of  March  11th,  1867,  1  R.  S.  1876,  p.  829,  of  the  land  on  which  their 
dam  was  erected,  and  of  the  right  to  thereby  overflow  certain  other  lands 
situated  below  tbe  plaintifTs  premises. 

Held,  that  such  condemnation  gave  the  defendant  no  right  to  overflow  the 
premises  of  the  plaintiff. 
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From  the  Elkhart  Circuit  Court. 

J.  H.  Baker  and  J.  A.  S.  Mitchell^  for  appellants. 
J.  Morris  and  R.  S.  Taylor,  for  appellee. 

WoRDBN,  J. — This  was  an  action  by  the  appellee,  against 
the  appellants,  to  recover  damages  for  erecting  and  main- 
taining a  dam  across  a  stream  of  water,  and  thereby  back- 
ing the  water  upon  the  property  and  mill  wheels  of  the 
plamtifi*,  situate  above  the  dam  of  the  defendants. 

Demurrer  to  the  complaint,  for  want  of  sufficient  facts, 
overruled.  Issue;  trial;  verdict  and  judgment  for  the 
plaintiff. 

We  will  consider  the  points  made  in  the  brief  of  coun- 
sel for  the  appellants,  for  a  reversal  of  the  judgment. 

It  is  conceded  that  the  complaint  is  good,  if  some  ex- 
hibits filed  with  it  do  not  legitimately  constitute  a  part  of 
it.  We  think  they  do  not,  as  they  are  not  the  foundation 
of  the  action.     The  complaint  was  sufficient. 

The  other  questions  made  arise  on  a  motion  for  a  new 
trial. 

As  we  understand  the  case  made,  the  plaintiff  was  the 
owner  of  some  land  and  mills  near  to,  but  not  adjoining, 
the  Little  Elkhart  River.  He  was  not  a  riparian  owner ; 
that  is,  he  did  not  own  the  river  bank  near  to  which  his 
mills  were  situate.  His  mills  were  propelled  by  water  tak- 
en from  the  Little  Elkhart  River  by  means  of  a  dam  across 
that  river,  above  the  point  opposite  to  which  his  mills 
were  situate.  The  water  was  conducted  by  a  race  from 
his  dam  to  his  mills,  and  thence  by  a  tail-race  back  into 
that  river,  a  short  distance  above  its  confluence  with  the  St. 
Joseph  River.  The  defendants'  dam  was  across  the  St. 
Joseph  River,  below  its  junction  with  the  Little  Elkhart, 
by  means  of  which  the  water  was  backed  up  in  the  Little 
Elkhart  and  in  the  plaintifl:'*s  tail-race,  to  the  obstruction 
of  his  mill  wheels.  The  plaintiff  had  an  easement  in  the 
land  occupied  by  his  dam,  head-race  and  tail-race,  granted 
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for  the  purpose  of  authorizing  the  diversion  and  flow  of 
the  water,  but  he  may  not  have  shown  that  he  had  ac- 
quired the  right  from  all  the  riparian  owners  between  his 
dam  and  the  mouth  of  his  tail-race,  to  divert  the  water 
from  its  natural  flow  in  the  bed  of  the  river  for  the  use  of 

his  mills. 

The  appellants  claim,  as  we  understand  the  brief  of 
counsel,  that  on  these  facts  the  plaintiff  can  not  recover; 
or,  if  he  could  recover  on  the  facts,  the  case  made  by  the 
evidence  differs  from  that  stated  in  the  complaint,  and 
therefore  he  can  not  recover  in  this  case.  We  can  not  state 
the  positions  of  counsel  for  the  appellants  better  than  is 
shown  by  the  following  extracts  from  their  brief.  They 
say: 

"We  submit  at  this  point  two  propositions  : 

"  First.  Anon-riparian  owner  of  real  estate  can  not  acquire 
9,righty  as  against  a  lower  or  upper  riparian  owner,  to  divert 
the  water  from  the  natural  channel  of  a  flowing  stream,  in 
such  a  sense  as  that  he  can  maintain  an  action  for  damages 
for  the  obstruction  of  his  easement  or  riffht  to  divert  it. 

"  Second.  If  a  non-riparian  owner  can  acquire  a  legal 
right,  as  against  upper  and  lower  riparian  owners,  to  di- 
vert the  water  from  a  stream,  then,  in  order  to  recover  for 
an  invasion  of  that  right,  he  must  describe  the  right  as  it 
is,  and  not  as  an  actual  riparian  right. 

"  In  order  to  enable  the  appellee  to  maintain  his  action 
against  the  appellants  at  all,  he  must  first  show  that  he 
has  a  right  to  the  use  of  the  water  in  the  stream  which  he 
claims  has  been  obstructed. 

"A  party  suing  for  the  obstruction  of  his  rights  to  the 
use  of  a  stream  of  water  must  first  establish  a  right  in 
himself  to  have  the  water  flow  in  the  manner  in  which  he 
claims  its  flow  has  been  obstructed.        *        *        * 

"  The  13th  instruction  asked  by  the  appellants  presents 
this  question: 
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"It  assumes  that  every  riparian  owner  of  land  has 
a  right  to  have  the  stream  flow  through  or  along, his 
land  without  diversion,  and  the  court  was  asked  to  in- 
struct the  jury,  that  if  the  appellee  diverted  the  water 
from  the  stream,  and  did  not  own  the  land  at  the  poipt  of 
diversion  and  between  that  point  and  the  place  where  it 
was  again  returned,  then  such  diversion  was  prima  facie 
wrongful,  and  the  burden  of  proof  rests  upon  him  to 
sbow  his  right  to  divert  the  water  from  the  stream.  Ever 
since  the  Year  Books,  it  has  invariably  been  held  that  it  is 
illegal  to  divert  a  watercourse,  unless  authorized  or  justi- 
fied by  the  particular  circumstances  of  the  case.  Angell 
on  Watercourses,  sec.  97." 

The  plaintiff  had  a  right  to  construct  and  use  his  dam,"^ 
his  mills  and  his  head  and  tail  races.    He   also   had  the 
legal  right  to  have  the  water  flow  from  the  mouth  of  his 
tail-race  in  the  channel  of  the  river,  without  obstruction 
from  below  backing  the  water  upon  his  premises. 

And  we  think  clearly  he  could  maintain  the  action 
without  showing  that  he  had  acquired  the  right  from  the 
riparian  owners  of  the  land  intermediate  the  point  at 
which  the  water  was  taken  from,  and  that  at  which  it  was 
returned  to,  the  river,  to  divert  the  water  from  its  natural 
channel  and  apply  it  to  the  purpose  of  propelling  his  mills. 

If  the  plaintifl;'  wrongfully  diverted  the  water  from  the 
river,  to  the  injury  of  such  riparian  owners,  it  was  for 
them  and  no  one  else  to  complain  of  the  injury.  The 
plaintiff  may  have  been  a  wrong-doer  in  respect  to  the 
riparian  owners  mentioned,  but  that  is  no  defence  to  an 
action  for  the  wrong  done  by  the  defendants,  who  are  not 
such  intermediate  riparian  owners,  in  erecting  their  dam, 
and  thereby  backing  the  water  upon  his  premises,  to  his 
injury. 

The  analogies  of  the  law  are  clearly  with  the  plaintiff. 
Thus,  in  the  case  of  Cutis  v.  Springy  15  Mass.   185,  the 
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plaintiff  brought  an  action  of  trespass  q.  c.  /.,  against  the 
defendant  for  cutting  timber  upon  his  land.  The  plain- 
tiff was  in  possession  of  the  land,  but  the  title  thereto  was 
not  in  him,  but  in  the  State.  The  court,  in  concluding  the 
opinion  in  the  cause,  said : 

"  The  action  therefore  is  rightly  brought,  and  the  value 
of  the  trees  is  the  proper  measure  of  the  damages.  For 
the  Commonwealth  has  a  right  to  call  the  plaintiffs  to  ac- 
count, by  a  suit  for  the  mesne  profits,  or  in  some  other  way^ 
and  as  the  defendants  were  wrong-doera  to  the  plaintiffs, 
these  latter  ought  to  be  in  possession  of  the  vahie  of  the 
trees,  as  a  fund  to  meet  the  claim  of  the  Commonwealth. 
If  not  called  upon,  they  have  a  right  to  keep  the  money 
for  their  own  use,  being  accountable  to  none  but  the  Com- 
monwealth." 

To  the  same  effect  are  the  following  cases  :  Graham  v. 
P^a<,  1  East,  244 ;  CooA- v.  ITotcarrf,  is"  Johns.  276;  Outcalt 
V.  Durlingy  1  L>utch.  443 ;  Inhabitants  of  Barnstable  v. 
Thacher,  3  Met.  239 ;  Townsend  v.  Kerns,  2  Watts,  180. 

The  principle  settled  by  these  and  other  decisions  is, 
that  one  having  the  possession  of  property  may  maintain 
an  action  against  a  wrong-doer  for  an  injury  thereto,  which 
can  not  be  defeated  by  showing  the  title  to  be  in  some 
one  else  than  the  plaintiff. 

We  see  no  good  reason  why  the  principle  should  not  be 
applicable  to  such  a  case  as  the  present.  The  plaintiffs  ac- 
tion ought  not  to  be  barred,  as  we  think,  on  the  ground 
that  he  had  not  acquired  the  right  from  the  riparian  own- 
ers mentioned,  to  divert  the  water  from  its  natural  channel. 
He  may  be  called  upon  by  such  owners  to  respond  in  dam- 
ages for  doing  so.  But,  whether  he  shall  be  or  not,  it  is  a. 
matter  that  does  not  in  the  least  concern  the  defendants./ 

The  counsel  for  the  appellants  have  cited  in  support  of 
their  position  the  following  English  cases  :     yhr  Stockport 
Waterworks  Co.  v.  Potter,  3   H.  &   C.   300 ;  Hill  v.  Tapper, 
2  H.  &  C.  120;   Whaley  v.  Laing,  2  H.  &  N.  476. 
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These  cases  we  may  remark,  without  taking  up 
space  to  state  them  in  detail,  are  not  in  point 
with  the  one  before  us.  The  counsel  for  the  appellee  have 
also  called  our  attention  to  a  later  English  case,  that  of 
NuttaUv.  Bracewell^  Jj.  R.,  2  Exch.  1,  which  reviews  the 
former  eases,  and,  though  not  exactly  in  point  here,  strong- 
ly favors  the  view  which  we  have  taken  of  the  question. 

The  appellants  have  also  cited  the  cases  of  Haight  v. 
Price,  21  N.  Y.  241,  and  Parker  v.  Griswoldy  17  Conn.  288. 
We  do  not  regard  eitlier  of  these  cases  as  in  point. 

They  were  both  actions  by  riparian  owners,  for  the  diver- 
sion of  the  water  from  its  natural  channel. 

We  proceed  now  tp  consider  the  supposed  variance  be- 
tween the  case  made  by  the  evidence  and  that  stated  in 
the  complaint.  The  objection,  as  we  understand  it,  is, 
that  the  complaint  alleges  that  the  plaintifi'  was  a  riparian 
owner,  while  the  evidence  shows  that  he  was  not.  The 
plaintift',  in  the  first  paragraph  of  his  complaint,  stated  his 
rights  as  follows  :  That  "he  was  possessed  and  the  owner 
of  a  certain  grist  and  flouring  mill,  and  a  certain  saw-mill, 
situate  on  the  Little  Elkhart  River  in  the  county  of  Elkhart 
and  State  of  Indiana,  and  above  the  premises  of  the  de- 
fendants hereinafter  mentioned,  and  had  the  right  to  have 
the  water  flow  from  his  said  mill^  and  from  the  wheels 
thereof,  in  the  natural  channel  of  said  river,"  etc. 

We  do  not  think  this  language  necessarily  implies  that 
the  plaintiff  was  a  riparian  owner.  He  says,  to  be  sure, 
that  his  mills  were  "situate  on  the  Little  Elkhart  River." 
But  the  word  "on"  is  frequently  used  in  a  sense  different 
from  "superimposed"  or  "superincumbent."  Mills  are  not 
built  on  a  river  in  the  sense  in  which  boats  run  on  a  river. 

We  speak  of  towns  and  cities  as  being  upon  certain  riv- 
ers, meaning  thereby  that  they  are  adjoining  or  near  to  the 
rivers.  Mills  may  not  be  usually  built  so  as  to  occupy  the 
immediate  banks  of  rivers.  We  believe  they  are  frequent- 
VoL.  LXVII.— 16 
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ly,  if  not  usually,  built  at  &ome  distance  from  the  rivers. 
When  a  mill  is  said  to  be  on  a  given  river,  it  is  not,  as  we 
think,  necessarily  understood  thjit  the  mill  occtipies  the 
immediate  bank  of  the  river ;  nor  does  the  Statement  im- 
ply that  it  Is  within  auy  particular  distance  froiti  the  river. 

The  fair,  substantial  meaning  of  the  allegation  in  the 
complaint,  we  think,  is,  thai  the  plaintiflF's  mills  were  so 
situate  as  to  be  propelled  by  the  Avaters  of  the  river  men- 
tioned. 

But,  if  in  this  there  is  doubt,  the  variance  between  the 
allegation  and  the  proof  was  not  material  within  the  sense 
of  the  statutes  of  amendments,  and  the  complaint  might 
Have  been  ameiided  in  the  court  below,  so  as  to  correspond 
with  the  proof,  and  will  be  deemed  amended  here.  2  R. 
S.    1876,    p.    80,    sees.  94,    95;    Id.,   p.  246,    sec.    580. 

A  question  is  made  as  to  the  instructions  refused  on  the 
subject  of  damages  occasioned  by  high  water. 

On  this  subject  the  court  gave  the  following  instruc- 
tions : 

"13.  I  have  said  that  Boyer,  as  the  owner,  has  the  right 
to  have  the  water  flow  away  from  his  premises,  in  all  nat- 
ural, ordinary  conditions.  I  rhean  by  this  all  stages  and 
conditions  of  the  Stream  at  the  varying  seasons  of  the  year, 
whether  of  high  or  low  water,  if  occurring  by  natural  regu- 
larity. And  every  owner  below,  erecting  a  dam,  is  bound 
to  know  and  act  on  such  varying  conditions  of  the  stream, 
or  failing  to  do  so,  if  injury  follows  to  the  owner  above,  is 
lawfully  required  to  respond  in  damages. 

"14.  But,  while  this  rule  holds  as  to  all  ordinary,  natu- 
ral conditions,  it  does  not  hold  as  to  conditions  which  are 
extraordinary.  Thus,  if  an  injury  result  from  an  over- 
whelming, exceptional,  extraordinary  flood,  against  which 
ordinary  caution  and  foresight  could  not  provide,  even 
though  increased  by  the  dam  of  the  owner  below,  then  the 
owner  below  is  not  responsible  in  damages." 


NOVEMBER  TERM,  1879.  243 


The  Bristol  Hydraulic  Co.  ei  at.  v.  Boyer. 


These  charges,  in  our  opinion,  stated  the  law  correctly  ; 
and  they  were  so  full  and  explicit  as  to  render  unnecessary 
some  charges  asked  by  the  appellant  on  the  same  subject. 
The  lower  proprietor  has  no  right  to  so  construct  his 
dam  as,  in  times  of  ordinary  freshets,  to  throw   the   water 
back  upon  the  premises  of  the  proprietor  above ;  and  if  he 
does  so  he  is  responsible  for  the  damages.    But  he  is   not 
responsible    for    damages    occasioned    by    extraordinary 
floods,  against  which  ordinary  skill   and  foresight  would 
not  provide,  though  the  backing  of  the  water  may  be  in- 
creased by  the  dam.     These  propositions  are  very  well  set- 
tled in  the  cases  of  McCoy  v.  Danley,  20  Pa.  State,  85,  and 
Casebeerv.  Mowry^  55  Pa.  State,  419.  We  make  the  following 
extract  from  the  opinion  of  Lowrie,  J.,  in  the  former  case  : 
"  A  distinction  is  taken  between  the  ordinai^^  stage  of  the 
water,  and  at  its  ordinary  stage  at  particular  periods.    The 
former  is  without  meaning  unless  it  means  the  average 
stage ;  for  there  is  no  ordinary  stage  of  any  stream  in  this 
country  for  the  year  round.    A  man  may  make  his  dam 
according  to  the  ordinary,  but  not  according  to  the  aver- 
age stage  of  the  stream.     But  what  is  the  ordinary  stage  ? 
That  depends  upon  seasons  and  weather.     The  ordinary 
stage,  in  ordinary  rainy  seasons,  is  one  thing,  and  in  ordi- 
nary dry    seasons,  is  another.    The    ordinary    stage  in 
March  is  high,  in  August,  low.     The    ordinary    rises  of 
streams  are  matters  which  every  one  is  expected  to  pro- 
vide against,  because,  with  ordinary  care,  he  can  calculate 
upon  them.    The  owner  of  a  dam  is   not  answerable  for 
damages  caused  by    his  dam,  combined  with  an   act  of 
Providence.     But  an  act  of  Providence,  in  legal  phraseol- 
ogy, means  an  accident  against  which  ordinary  skill  and 
foresight  are  not  expected  to  provide.    It  does  not  include 
those  floods  which  happen  so  frequently  that  men  of  or- 
dinary prudence  are  expected  to  calculate  upon  them  ;  and, 
against  such  swellings,  the  defendant  was  bound  to  pro- 
vide when  he  erected  his  dam." 
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There  is  another  point  made  by  the  counsel  for  the  ap- 
pellants : 

On  the  trial,  the  defendants  gave  in  evidence  the  record 
of  the  condemnation  of  certain  lands  by  the  Bristol  Hy- 
draulic Company,  for  the  purposes  of  its  water  power. 
The  point  made  in  respect  to  this  evidence  may  be  best 
stated  in  the  language  of  the  brief.    The  counsel  say : 

"  The  theory  of  the  court  was,  and  the  case  was  so  put 
to  the  jury,  that  only  the  land  described  in  the  proceed- 
ings for  appropriation  or  condemnation  passed,  and  even 
though  there  might  have  been  annexed  to  these  lands  a 
right  or  easement  to  flow  the  water  back  on  the  appellee's 
lands,  as  claimed  in  the  several  paragraphs  of  answer,  yet 
it  did  not  pass  to  the  Hydraulic  Company  by  these  proceed- 
ings. , 

"We  respectfully  submit  that  whatever  right  Kane, 
Thompson,  Fargo  and  others  had  in  the  lands  appropri- 
ated, and  all  rights  appurtenant  to  it,  passed  to  the  Hy- 
draulic Company,  and  that  the  ruling  of  the  learned  court 
was  erroneous." 

The  record  offered  in  evidence  shows  that  the  board  of 
directors  of  the  Hydraulic  Company  passed  a  resolution, 
which  was  afterward  duly  filed  in  the  oflice  of  the  clerk  of 
the  court  of  common  pleas,  by  which  they  resolved  upon 
the  condemnation  of  a  piece  of  land  on  which  to  abut  their 
dam,  about  which  no  question  arises  here.  The  resolution 
then  proceeds  as  follows  : 

"And  whereas  the  erection  of  said  dam  will  cause  to  be 
overflowed  the  following  described  land,  to  wit:"  (Here  the 
land  is  described  and  its  alleged  ownership/)  "  And  saicL 
company  does  hereby  appropriate  the  above  described  land 
to  its  own  use,  to  be  overflowed  by  the  erection  of  said 
dam,  and  the  president  of  the  company  is  authorized  to 
take  such  steps  as  may  be  necessary  to  perfect  the  title 
of  the  company  in  and  to  the  above  described  property." 
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The  question  raised  is,  whether  any  easement  appurte- 
nant to  the  land  thus  appropriated,  of  the  right  to  overflow 
land  lying  higher  up  on  the  stream,  passed  to  the  com- 
pany by  the  appropriation  thus  made. 

We  feel  clear  that  this  question  must  be  answered  in  the 
negative.  The  statute  under  which  the  appropriation  was 
made,  in  providing  for  the  manner  of  making  it,  enacts,  that 
**  The  company  shall  forthwith  deposit  with  the  clerk  of 
the  circuit,  or  other  court  of  record  in  the  county  where 
the  land  lies,  a  description  of  the  land  intended  to  be  ap- 
propriated, and  the  rights  and  interests  sought  to  be  acquir- 
ed, and  such  land,  and  such  rights  and  interests  therein,  shall 
belong  to  such  company,  to  use  for  the  purposes  specified, 
by  making  or  teiideri»ig  payment  as  hereinaftey  specified." 
1  R.  S.  1876,  p.  832,  sec.  12. 

This  statute  very  clearly  contemplates  that  if  any  rights 
or  interests  are  sought  to  be  acquired  other  than  the  sim- 
ple land  itself,  they  are  to  be  specified  in  the  instrument 
of  appropriation  to  be  filed  in  the  clerk's  office.  And  when 
the  land  and  the  rights  and  interests  specified  are  appro- 
priated, they  belong  to  the  company  only  "  to  use  for  the 
purposes  specified." 

Now,  in  this  case,  the  resolution  of  the  board,  filed  as 
the  instrument  of  appropriation,  starts  out,  so  far  as  the 
land  in  question  is  concerned,  by  saying  that  it  will  be 
overflowed  by  the  erection  of  the  dam,  describing  the  land 
simply,  without  alluding  to  any  rights  or  interests  con- 
nected with  or  appurtenant  to  it ;  and  it  is  appropriated 
for  the  use  and  purpose  of  being  overflowed  by  the  erec- 
tion of  the  dam,  and  for  no  other  use  or  purpose  what- 
ever. 

It  is  quite  clear,  that  by  the  appropriation  the  company 
acquired  no  right  to  overflow  any  other  land  than  that 
appropriated. 
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We  regard  the  case  as  entirely  different  from  one  of  a 
sale  by  the  owner  of  a  dominant  estate,  or  by  the  sheriff 
on  execution  against  him,  which  might  carry  with  it  au 
easement  appurtenant  thereto  without  special  mentiou  of 
the  appurtenance.    See  Morgan  v.  Mason^  20  Ohio,  401. 

We  have  thus  considered  the  questions  raised  in  th^ 
cause  by  the  appellants,  and  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


*  LmDBMAN  V.   ROSENFIELD. 

Patmkkt. — Extension  of  Time  of  Bond,  by  executing  Promiasory  Note^^-' 
Principal  and  Surety. — Pleading. — In  an  action  by  the  obligee,  against  the 
principal  and  Rurety»  on  a  penal  bond  executed  to  secure  the  faithful  ac- 
counting of  the  principal  to  the  obligee,  for  moneys  which  came  into  the 
hands  of  the  foimer  as  an  agent  of  the  latter,  the  surety  answered  sepa- 
rately, alleging  that,  on  a  settlement  between  his  principal  and  the  obligee^ 
the  former  executed  to  the  latter  his  promissory  note  for  the  amount  due, 
payable  thereafter,  without  the  knowledge  or  consent  of  the  surety. 

Heldy  on  demurrer,  that,  for  want  of  un  allegation  that  the  note  was  payable 
in  bank,  the  answer  is  bad  as  a  plea  of  payment. 

Beld,  also,  that,  for  want  of  an  averment  that  there  was  a  contract  made  for 
extending  the  time  of  payment,  the  answer  is  bad  as  a  plea  of  extension 
of  time. 

Same.— Latoo/  Kentucky. — The  plaintiff  In  such  action  replied  that  the  note 
was  executed  without  considi^ration  atid  bore  no  interest ;  that  it  was  ex- 
ecuted in  the  State  of  Kentucky,  payable  at  a  bank  therein  ;  that,  by  the 
law  of  that  State,  such  notes  were  not  governed  by  the  law  merchant,  un- 
less endorsed  to  a  bank  of  that  State  ;  and  that  it  had  not  been  so  en- 
dorsed. 

Held,  on  demurrer,  that  the  reply  was  sufficient. 

From  the  Marion  Superior  Court. 

0.  M.  Wilson^  for  appellant. 

A.  C.  Downey  and  H.  S.  Downey^  for  appellee. 
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HowK,  J. — Th}8  was  a  suit  by  the  appellee,  against  the 
appellant  and  one  Edward  D.  Scudder,  upon  a  certain 
writing  obligatqry,  of  which  the  following  is  a  copy  : 

'*  Know  all  men  by  these  presents,  that  we,  Edward  D. 
Scudder  and  Frank  Lindeman,  are  each  hejd  and  tirmly 
bound  unto  £manuel  Rosenfield  in  the  sum  of  OMe  hun- 
dred dollars,  for  the  payment  of  which  we  each  severally 
bind  ourselves,  our  heii*s  and  executors,  upon  the  coi)4i- 
tions  following,  to  wit:  Whereas  the  said  Edward  D. 
^cudder  has  this  day  been  appointed  by  said  Boseulie)d  a)i 
agent  for  'The  North  American  Attorneys'  and  Trades- 
men's Protection  Union  Company,'  for  the  purpose  of  sq- 
liciting  the  subscription  of  members  to  said  company.  Now,, 
if  said  Scudder  shall  faithfully  report  to  said  Rosenfield  all 
subscriptions  taken  by  him  to  said  company,  shall  not  takp 
any  member  into  said  company  for  less  than  three  dollars 
per  member,  and  shall  pay  over  to  said  Roseniield  all 
moneys  received  by  hipi,  as  such  agent  for  said  company, 
except  the  sum  of  one  dollar  and  twenty-fiv^  cents  fpr 
each  subscriber  he  may  procure  to  said  conipany,  which 
he  shall  retain  as  his  commission,  and,  at  the  termination 
of  his*  said  agency  for  said  company,  shall  fiiithfully  pj|y 
over  to  said  Rosenfield  all  moneys  due  from  him  to  said 
Rosenfield,  as  well  as  deliver  up  to  said  Rosenfield  ^11 
books,  blanks,  papers,  goods  and  property,  of  any  kind 
\yhatsoever,  then  remaining  ^n  his  bauds  and  belonging  to 
said  Rosenfield,  then  this  bond  shall  b^  of  no  e^qct,  other- 
wise to  be  and  remain  in  full  force  ;  all  moneys  collected 
on  this  bond  shall  be  collected  without  relief  from  valua- 
tion or  appraisement  laws.  Signed,  this  7th  day  of  June, 
A.  D.  1875.        (Signed)  E.  D.  Scudder.    [Seal.] 

"Prank  LiNDBMAN.[Seal.]" 

In  hU  complaint  on  said  bond,  the  appellee  alleged  that 
the  defendant  Scudder  acted  as  the  appellee's  agent,  in 
the  business  mentioned  in  said  bond,  from  the  7th   day  of 
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June,  1875,  until  the  26th  day  of  September,  1875 ;  that, 
during  that  time  and  while  acting  as  such  agent,  the  de- 
fendant Scudder  received  large  sums  of  money  amounting 
in  the  aggregate  to  one  Inindred  and  twentj'-five  dollars, 
which  he  embezzled  and  converted  to  his  own  use,  aud 
for  which  he  had  failed  and  refused  to  account  to  the  ap- 
pellee at  the  expiration  of  his  agency,  or  at  any  time  since; 
that  the  defendant  Scudder  had  also  failed  and  refused  to 
return  to  the  appellee,  or  in  any  way  to  account  for,  ten 
certificates  of  membership  in  said  association,  of  the  value 
of  twenty-five  dollars,  placed  in  his  hands  by  the  appellee, 
and  had  converted  the  same  to  his  own  use.  "Wherefore, 
etc. 

The  defendant  Scudder  and  the  appellant,  Li ndeman, 
severed  in  their  defence,  and  the  appellant  separately  an- 
swered in  six  paragraphs,  of  which  the  first  was  a  general 
denial,  and  each  of  the  other  five  paragraphs  stated  afilrra- 
ative  or  special  matter,  by  way  of  defence.  To  each  of 
the  second,  fourth,  fifth  and  sixth  paragraphs  of  the  ap- 
pellant's answer,  the  appellee  demurred  for  the  alleged  in- 
suflSciency  of  the  facts  therein  to  constitute  a  defence  to 
his  action,  which  demurrers  were  sustained  u^  to  the  sec- 
ond, fourth  and  sixth  paragraphs,  and  overruled  as  to  the 
fifth  paragraph  of  the  answer,  and  to  this  latter  ruling  the 
appellee  excepted. 

To  the  fifth  paragraph  of  the  appellant's  answer,  the  ap- 
pellee then  replied  in  a  single  paragraph,  setting  up  affirm- 
ative or  special  matter ;  and  to  this  reply  the  appellant's 
demurrer,  for  the  want  of  suflicient  facts,  was  sustained  by 
the  court,  and  the  appellee  excepted  to  this  decision.  The 
appellant,  Lindeman,  had  judgment  fbr  his  costs,  on  this 
demurrer,  in  the  court  below,  at  special  term. 

Upon  the  issues  joined  on  the  separate  answer  of  the 
defendant  Scudder,  the  cause  was  tried  by  the  court  at 
special  term,  and  a  finding  was  made  and  judgment  was 
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rendered  in  favor  of  the  appellee,  and  against  the  said  Scud- 
der,  for  one  hundred  dollars  and  costs. 

From  the  judgment  of  the  court  at  special  term,  in  fa- 
vor of  the  appellant,  Lindeman,  the  appellee,  Rosenfield, 
appealed  to  the  court  in  general  term,  and  there  assigned, 
as  errors,  the  overruling  of  his  demurrer  to  the  fifth  para- 
graph of  the  answer  of  the  appellant,  Lindeman,  and  the 
sustaining  pf  Lindeman's  demurrer  to  the  appellee's  re- 
ply to  said  fifth  paragraph  of  Lindeman's  answer.  Upon 
these  alleged  errors,  the  court  in  general  term  reversed 
the  judgment  of  the  special  term,  and  remanded  the  cause 
for  further  proceedings. 

From  this  judgment  of  reversal,  the  appellant,  Linde- 
man has  appealed  to  this  court,  and  has  here  assigned,  as 
error,  the  judgment  of  the  court  below  in  general  term. 
This  assignment  of  error  brings  before  this  court  the  same 
alleged  errors,  which  were  assigned  by  the  appellee  m  the 
court  below  in  general  term.  By  this  assignment  of  errors, 
two  questions  arc  presented  for  our  decision,  which  may  be 
thus  stated : 

1.  Are  the  facts  stated  m  the  fifth  paragraph  of  the 
appellant's  answer  sufiicieut  to  constitute  a  good  defence 
to  the  appellee's  action? 

2.  Are  the  facts  stated  in  the  appellee's  reply  to  the 
fifth  paragraph  of  the  appellant's  answer  suflicient  to  con- 
stitute a  good  reply  to  said  paragraph  of  answer  ? 

If  the  latter  or  both  of  these  questions  must  be  answered 
m  the  affirmative,  it  is  very  clear  that  the  judgment  of  the 
court,  in  general  term,  must  be  affirmed ;  and  it  is  equally 
clear,  we  think,  that  if  the  former  question  must  be  an- 
swered in  the  affirmative,  and  the  latter  question  m  the 
negative,  the  judgment  of  the  general  term  must  be  re- 
versed. We  will  consider  and  decide  these  two  questions 
in  the  same  order  in  which  we  have  numbered  and  stated 
them. 
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1.  In  the  fifth  paragraph  of  his  separate  answer  the  ap- 
pellant, Lindeman,  alleged,  in  substance,  that  be  executed 
the  bond  in  suit,  as  surefy  for  the  defendant  Edward  D. 
Scudder,  and  not  as  principal,  of  which  the  appellant  had 
notice  at  the  time  it  was  executed  ;  that  afterward,  to  wit, 
December  25th,  1875,  the  appellee  and  said  Scudder  met, 
and  had  and  made  a  final  settlement  of  and  concerning  the 
mattei*s  and  things  contained  in  said  bond ;  that  said  Scud- 
der ^iccounted  to  the  appellee  for  and  concerning  such 
matters  and  things,  and  there  was  found  due  to  appellee 

the  sum  of  ninety-two  dollars  and cents,  which 

cents  said  Scudder  then  paid  appellee,  and  executed  ^nd 
delivered  to  appellep  for  the  balance,  said  ninety-two  dol- 
lars, his,  said  Scuddcr*s,  ii^dividual  note,  payable  at  a  future 
day,  to  wit,  forty  days  after  date,  without  the  appellant's 
knowledfire  or  consent. 

It  seems  to  us  that  tl^is  paragraph  of  answer  did  not 
state  facts  sufficient  to  constitute  a  defence  for  the  appel- 
lant, Lindeman,  on  the  bond  in  suit.  It  was  not  alleged 
in  this  paragraph  that  the  note  executed  by  the  defendant 
Scudder,  to  the  appellee,  for  the  balance  found  due  him 
upon  their  accounting  and  settlement,  was  made  payable 
at  a  bank  in  this  State.  In  the  absence  of  such  ^n  allegar 
tion,  it  must  be  presumed,  as  against  the  appellant,  that 
the  note  was  not  made  payable  at  such  a  bank.  There- 
fore, the  note  was  not  negotiable  by  the  law  merchant,"  as 
an  inland  bill  of  exchange ;  and  it  did  pot  apemte  as  a  pri- 
ma facie  payment  or  extinguishment  of  the  original  indebt- 
edness, for  which  it  wa9  alleged  to  have  been  executed.  1% 
is  the  law  of  this  State,  established  {|.nd  settled  by  the  de- 
cisions of  this  court  \\\  an  unbrqken  Une,  that  the  execution 
of  a  promissory  note  not  payable  at  a  bank  in  this  State  and 
not  governed  by  the  law  merchant,  given  for  a  precedent 
debt,  will  not  operate  as  a  payment  or  in  extinguishment  of 
the  original  indebtedness,  in  the  absence  of  an  express  stip- 
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ulation  or  agreement  to  that  effect,  by  and  between  the  par- 
ties. Tyner  v.  Stooj^s^  11  Ind.  22  ;  "Stevens  v.  Anderson^  30  Ind. 
391;  Maxwell  v.  Day,  45  fnd.  509;  Alfordv.  Baker,  SS 
Ind.  279 ;  Hill  v.  Sleeper,  58  Ind.  221 ;  The  BnHol 
Milling,  etc.,  Co.  v.  Probasco,  64  Ind.  406. 

In  the  fifth  paragraph  of  the  appellant's  answer,  it  was 
not  alleged  that  there  was  any  stipi^lation  or  agreement,  by 
and  between  the  appellee  and  the  defendant  Scudder,  that 
the  latter's  individual  note,  described  in  said  paragraph, 
should  be  or  was  executed  as  a  payment  or  in  extinguish- 
ment of  the  original  indebtedness,  the  paj^ment  of  which 
was  secured  to  the  appellee  by  the  bot^d  in  suit.  We  may 
well  conclude,  therefore,  that  the  fifth  paragraph  of  an- 
swer did  not  show  by  its  averments,  that  the  original  in- 
debtedness of  the  defendant  Scudder,  secured  by  said 
bond,  had  been  paid  or  extinguished  by  his  individual 
note,  as  the  same  was  described  in  said  paragraph. 

The  facts  alleged  by  the  appellant  in  this  fifth  para- 
graph of  answer  were  not  sufficient,  we  think,  to  show 
that  he  had  been  or  was  discharged  from  liability  on  the 
bond  in  suit,  as  surety  therein.  The  law  may  be  regarded 
as  settled  in  this  State,  that  "an  agreement  between  the 
payee  or  holder  of  a  note  and  the  principal  therein,  for  an 
extension  of  the  time  of  payment  for  a  fixed  and  definite 
period,  made  without  the  knowledge  or  consent  of  the 
surety  in  the  note,  and  founded  upon  a  new  consideration, 
will  discharge  the  surety  from  any  liability  on  such  note." 
Huffv.  Cole,  45  Ind.  300;  White  v.  Whitney,  51  Ind.  124; 
Bucklen  v.  Huff,  53  Ind.  474 ;  and  Buck  v.  Smiley,  64  Ind. 
431.  We  know  of  no  reason  why  this  doctrine  should  not 
be  applicable  iia  well  to  such  bonds  as  the  one  sued  on  in 
this  action,  as  to  promissory  notes.  Indeed,  in  the  case  of 
Douglass  v.  The  State,  ex  rel,  44  Ind.  67,  which  was  a 
suit  upon  a  guardian's  bond,  it  was  impliedly  held  by  this 
court,  that,  in  a  proper  case,  this  doctrine,  in   relation  to 
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the  discharge  of  a  surety  on  a  protiiissory  note,  would  be 
extended  and  made  applicable  to  the  discharge  of  sureties 
in  penal  bonds,  similar  to  the  bond  now  in  suit.  See,  also, 
on  this  point,  the  case  of  Gahn  v.  NiemcewicZy  11  Wend. 
312,    and  HaUiday  v.  Hart,  30  N.  Y.  474. 

In  this  regard,  however,  the  fifth  paragraph  of  the  ap- 
pellant's answer,  in  the  case  at  bar,  is  fatally  defective  on 
the  appellee's  demurrer  thereto,  as  it  seems  to  us,  for  the  rea- 
son that  it  failed  to  allege  that  the  appellee,  the  obligee  or 
payee  of  the  bond  in  suit  had  ever  agreed  to  or  with  the 
defendant  Scudder,  the  principal  obligor  in  said  bond,  for 
any  extension  of  the  time  of  payment  of  the  bond,  or  of 
the  indebtedness  secured  thereby;  and  for  the  further 
reason,  that  it  was  not  alleged  therein,  that  there  was  any 
new  consideration  whatever  for  any  such  agreement.  It 
did  not  appear,  from  the  allegations  of  this  paragraph, 
that  there  had  been  any  dispute  or  controverey  between 
the  defendant  Scudder  and  the  appellee,  or  that  the  note 
described  had  been  given  as  the  result  of  any  compromise, 
or  upon  the  faitli  of  any  agreement  by  the  appellee  that 
he  would  forbear  to  sue  on  the  bond,  during  the  time  or 
before  the  nxaturity  of  said  note.  For  aught  that  was 
alleged  in  said  fifth  paragraph  of  answer,  it  may  well  be 
said,  we  think,  that  the  note  described  therein  was  a  mere 
memorandum  of  the  amount  found  due  the  appellee,  and 
the  naked  promise  of  the  defendant  Scudder,  that  he 
would  pay  in  forty  days,  without  interest,  just  the  sura, 
and  no  more,  which  he  and  the  appellant  were  already 
bound  to  pay  by  the  bond  now  in  suit.  In  the  case  of 
Abel  v.  Alexander^  45  Ind.  523,  it  was  held  by  this  court 
that  an  agreement  by  the  principal  to  continue  to  pay  the 
same  rate  of  interest  specified  in  a})romi3sory  note,  though 
greater  than  the  legal  rate,  was  not  a  suflicient  considera- 
tion to  sustain  a  promise  to  extend  the  time  of  payment, 
and  that  an  extension  upon  such  consideration,  without 
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the  knowledge  or  consent  of  the  surety,  would  not  dis- 
charge such  surety  from  liability.  It  seems  to  us  that  the 
doctrine  of  the  case  last  cited  is  directly  applicable  to  the 
case  made  by  the  allegations  of  the  fifth  paragraph  of  the 
appellant's  answer.  Braman  v.  Howky  1  Blackf.  392; 
Nayhr  v.  Moody,  3  Blackf.  92 ;  Coman  v.  The  State,  4 
Blackf.  241 ;  and  Barter  v.  Moore,  5  Blackf.  867. 

We  are  clearly  of  the  opinion  that  the  fifth  paragraph 
of  the  appellant's  answer  did  not,  in  any  view  of  it,  state 
facts  sufficient  to  constitute  a  defence  to  the  appellee's 
action,  and  that  the  demurrer  thereto  ought  to  have  been 
sustained. 

2.  Having  reached  the  conclusion  that  the  fifth  para- 
graph of  answer  was  not  a  good  defence  to  the  appellee's 
action,  it  will  hardly  be  necessary  for  us  to  devote  much 
time  or  space  to  the  consideration  of  the  sufficiency  of  the 
appellee's  reply  to  said  paragraph.  In  said  reply,  the  ap- 
pellee alleged,  in  substance,  that  on  the  26th  day  of  No- 
vember, 1875,  at  the  city  of  Louisville,  in  the  State  of 
Eentacky,  he  and  the  defendant  Scudder  met  and  had  an 
accounting  of  and  concerning  the  matters  mentioned  in 
the  bond  sued  on  in  this  action ;  that,  on  said  accounting, 
there  was  found  to  be  due  the  appellee,  under  said  bond, 
ninety-two  dollars  and  —  cents ;  that  the  said  Scudder  then 
and  there  paid  appellee  the  —  cents,  and  executed  to  ap- 
pellee his  promissory  note  for  said  sum  of  ninety-two  dol- 
lars, dated  Louisville,  November  26th,  1875,  and  payable 
forty  days  after  date  to  the  appellee,  or  order,  at  the  Ger- 
man Insurance  Bank,  at  Louisville,  Ky. ;  that  the  said 
accounting  and  the  execution  of  said  note  occurred  at  the 
termination  of  said  Scudder's  agency,  and  such  accounting 
was  the  only  final  accounting  between  the  appellee  and 
said  Scudder,  reflating  to  said  agency,  and  the  said  note 
was  the  same  note  mentioned  in  said  fifth  paragraph  of 
answer,  and  the  only  promissory  note  executed  by  said 
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Scudder  to  the  appellee,  in  any  way  related  to  or  connect- 
ed with  the  cause  of  action  stated  in  the  complaint;  that 
the  said  note,  although  payable  at  a  bank  in  Kentucky, 
was  not  negotiable  according  to  the*  law  merchant ;  that 
the  law  of  Kentucky,  on  tbat  subject,  was  as  follows  : 

"Sec.  21.  Promissory  notes  payable  to  any  person  or 
persons,  or  to  a  corporation,  and  payable  and  negotiable  at 
any  bank  incorporated  under  any  law  of  this  Common- 
wealth, or  organized  in  this  Commonwealth  under  any 
law  of  the  United  States,  which  shall  be  indorsed  to  and 
discounted  by  the  bank  at  which  the  same  is  payable,  or 
by  any  other  of  the  banks  in  this  Commonwealth,  as  above 
specified,  be  and  they  are  hereby  placed  on  the  same  foot- 
ing as  foreign  bills  of  exchange." 

The  appellee  further  alleged  that  the  said  note  was  nev- 
er endorsed  to  and  discounted  by  the  bank  at  which  the 
game  was  payable,  or  by  any  other  bank  of  that  Common- 
wealth ;  that  the  note  did  not  bear  interest  for  the  time  it 
had  to  run,  and  was  made  without  any  consideration  what- 
ever, except  the  liability  of  the  defendants,  under  and  by 
virtue  of  the  bond  sued  on,  which  liability  was  ascertained 
and  was  then  and  there  due  and  payable  as  aforesaid. 
Wherefore,  etc. 

It  will  be  readily  seen,  we  think,  that  the  facts  alleged 
in  this  reply  show  conclusively  that  the  note  described  in 
the  fifth  paragraph  was  not  negotiable  by  the  laAv  mer- 
chant. It  was  not  payable  to  order  or  bearer  in  a  bank  in 
this  State,  and  therefore  it  was  not  negotiable  as  an  inland 
bill  of  exchange.  It  was  not  indorsed  to  and  discounted  by 
any  bank  in  the  Commonwealth  of  Kentucky,  and  there- 
fore it  was  not  "placed  on  the  same  footing  as  foreign  bills 
of  exchange." 

In  the  case  of  Alford  v.  Baker^  supra^  the  note 
in  suit,  like  the  one  described  in  the  reply  in  the  case 
at  bar,  "was  both  made  in  Kentucky  and  payable  at  a 
bank  in  Kentucky.    It  was  therefore  governed  hy  the  law 
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of  Kentucky/*  Hunt  v.  Standart^  15  Ihd.  83.  In  the 
opinion  in  the  case  of  Alford  v.  Baker,  it  was  said  by  WoR- 
DEN,  C.  J.,  in  reference  to  the  hotein  that  case  :  "We  can 
not  Apply  to  it  the  law  of  Ibdiana,  to  determine  whether 
or  not  it  was  govdhried  by  the  law  merchant.  At  com- 
mon law,  promissory  hdtes  were  not  placed  npon  the  foot- 
ing of  bills  of  exchange,  br  governed  by  the  law  merchant. 
It  was  the  statute  of  third  and  fourth  Anne  that  effected 
this.  Hollowarj  v.  Porter,  46  Ind.  62.  We  must  presume, 
in  the  absence  of  proof  to  the  contrary,  that  the  common 
law  prevails  in  Kentucky,  and,  therefore,  that  the  note  in 
questioti  is  goverhed  by  the  common  law." 

In  the  case  now  before  us,  the  statute  of  Kentucky, 
which  declares  that  certain  promissory  notes,  under  certain 
circumstances,  shall  be  "placed  on  the  same  footing  as  for- 
eign bills  of  exchange,"  was  pleaded  as  a  fact  in  the  appel- 
lee's reply.  It  is  quite  certain,  we  think,  that,  under  the 
allegations  of  the  reply,  the  note  described  therein  did  not 
come  within  the  provisions  of  the  statute  of  Kentucky,  and, 
therefore,  was  not  governed  by  the  law  merchant.  We 
must  still  presume,  under  the  averments  of  the  reply  in 
this  case,  that  the  note  described  therein  was  "governed  by 
the  common  law." 

It  seems  clear  to  us  that  the  facts  alleged  in  the  appel- 
lee's reply,  in  the  case  at  bar,  were  sufficient  to  show  that 
the  note  mentioned  in  the  fifth  paragraph  of  the  appel- 
lant's answer  would  not  and  did  not  operate  as  a  payment 
or  in  extinguishment  of  the  original  indebtedness,  under 
the  bond  in  suit,  and  would  not  and  did  not  discharge  the 
appellant  from  liability  on  said  bohd  as  surety  therein. 

The  appellant's  learned  counsel  has  discussed  the  ques- 
tions presented  by  the  record  of  this  cause,  and  the  errors 
itesigncd  thereon,  and  has  cited  many  cases  from  the  Re- 
ports of  other  States  in  support  of  his  positions,  in  his  able 
and  elaborate  brief  of  this  caiAe.    These  questions,  howev- 
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er,  have  been  so  long  and  80  firmly  nettled  by  the  decisions 
of  this  court,  that  it  has  seemed  to  us  they  were  no  longer 
open  for  argument.  We  have  not  therefore,  in  this  opin- 
ion, attempted  to  examine,  to  compare  or  to  reconcile  the 
cases  cited  by  counsel  with  our  own  cases.  We  are  satis- 
fied with  the  doctrine  of  the  decisions  of  this  court,  upon 
the  questions  involved  in  this  case,  and  must  decline  to 
consider  or  overrule  those  decisions* 

In  our  opinion,  the  court  below  in  general  term  did  not 
err,  in  this  case,  in  reversing  the  judgment  of  the  special 
term. 

The  judgment  of  the  court,  in  general  term,  is  affirmed, 
at  the  appellant's  costs. 


First  National  Bank  op  Lawrenceburgh  v.  Lotton. 

Promissory  Note  Payable  in  Bank. — Action  by  Endorsee.^ Fraud  on 
Maker  no  defence. — Pleading. — Fraud  practised  by  the  payee,  on  the  maker, 
in  obtaining  the  execution  of  a  promissory  note  payable  in  bank,  is 
no  defence  to  an  action  thereon  by  an  endorsee  who  is  not  alleged  not  to 
be  a  bona  fide  endorsee  for  value  and  before  maturity. 

Prom  the  Ohio  Circuit  Court. 

A.  C.  Downey^  D.  T.  Downey  and  H.  S,  Downey^  for  ap- 
pellant. 

S.  H.  Stewart,  for  appellee. 

BiDDLE,  J. — Complaint  on  a  promissory  note  made  by 
the  appellee  to  William  Hammond,  negotiable  and  payable 
at  the  National  Bank  of  Rising  Sun,  *Ind.,  endorsed  by 
Hammond  to  the  appellant. 

The  answer  sets  up  fraud  practised  by  the  payee  in  pro- 
curing the  note  from  the  maker,  but  in  no  manner  im- 
peaches the  title  to  the  note  in  the  hands  of  the  endorsee, 
as  an  innocent  holder  for  a  valuable  consideration. 
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Demurrer  to  the  answer  overruled ;  exceptions  ;  issue ; 
trial;  verdict  and  judgment  in  favor  of  the  appellee; 
appeal. 

The  only  assignment  of  error  is,  overruling  the  demur- 
rer to  the  answer.  We  do  not  set  out  the  answer  at 
length ;  it  is  similar  in  fact,  and  the  same  in  principle,  as 
the  second  paragraph  of  answer  in  the  case  of  Nebeker  v. 
Cutsingerj  48  lud.  486,  to  which  reference  may  be  had. 
Although  no  demurrer  was  filed  to  the  answer  in  that 
case,  yet  the  essential  facts  averred  were  found  true  by  a 
special  finding,  upon  which  it  was  held  by  this  court  that 
judgment  should  be  rendered  for  the  plaintiflT,  who  was 
an  innocent  holder  of  the  note  for  a  valuable  considera- 
tion, notwithstanding  the  general  verdict,  which  was  for 
the  defendant. 

The  case  of  Nebeker  v.  Catsinger^  supra^  was  previously 
supported  by  the  following  cases :  Ilereth  v.  The  Merchants 
National  Bank  of  Indianapolis^  34  Ind.  380,  and  Strough  v. 
Gear,  48  Ind.  100 ;  and  has  since  been  approved  by  the 
following  cases  :  Moon  v.  Vancuren,  49  Ind.  201 ;  Glenn 
V.  Porter^  49  Ind.  500  ;  Biley  v.  Schawackcr,  50  Ind.  592  ; 
Button  V.  Clapper,  53  Ind.  276 ;  Kimble  v.  Christie,  55  Ind. 
140 ;  Burns  v.  Barnes,  58  Ind.  436 ;  Bremmerman  v.  Jen- 
nings,  60  Ind.  175 ;  Bremmerman  v.  Jennings,  61  Ind.  334  ; 
Wodlen  v.  Vankirk,  61  Ind.  497 ;  Woollen  v.  Ulrich,  64 
Ind.  120. 

These  authorities  settle  the  law  in  this  State,  and  are  in 
harmony  with  commercial  law  throughout  the  world. 
They  must  not  be  disturbed.  The  answer  in  this  case  con- 
stitutes no  defence  to  the  note  in  the  hands  of  an  innocent 
holder  for  a  valuable  consideration,  which  the  appellant 
must  be  presumed  to  be  until  it  is  otherwise  shown. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded,  with  instructions  to  sustain  the 
demurrer  to  the  answer,  and  for  further  proceedings. 
Vol.  LXVn.— 17 
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Turnpike. — Oravel  Road. — Debia  eontr acted  in  Excess  of  Stock. — IHredor 
not  Liable  on  Contract  made  by  hU  Sueeessor. — Statute  Construed, — An  ex- 
member  of  the  board  of  directors  of  a  gravel  road  company  organized 
mider  the  act  of  May  12th,  1862,  1  B.  S.  1876,  p.  654,  is  not  liable  indi. 
Tidually,  under  section  25  of  that  act,  on  a  contract  in  excess  of  the  sol- 
vent stock  of  the  company,  entered  into  by  the  successors  of  such  board. 

Same. — Protesting  Director  not  lAaUe. — A  member  of  a  board  of  directors 
contracting  such  a  debt  over  his  protest  and  without  his  consent  is  not 
liable  thereon  individually,  even  though  his  protest  was  merely  verbal. 

Same. — Assessments  are  Pari  of  Stock. — Articles  of  Association. — Assess- 
ments of  benefits  to  lands,  as  well  as  the  stock  subscribed,  constitute 
solvent  stock,  though  the  aggregate  exceed  the  amount  of  stock  specified 
in  the  articles  of  association. 

From  the  Morgan  Circuit  Court. 

G.  W.  Grubbs,  M.  H.  Parks,  G.  A.  Adams,  F.  P.  A. 
Phelps  and  J.  M.  Coleman^  for  appellant. 

W.  R.  Harrison  and  W.  E.  McCord,  for  appellees. 

HowK,  J. — In  this  action,  the  appellant  sued  the  appel- 
lees, in  a  complaint  of  two  paragraphf.  In  the  first  para- 
graph, he  alleged,  in  substance,  that  on  the day  of 

,  1869,  in  Morgan  county,  Indiana,  there  was  organ- 
ized, under  and  pursuant  to  the  laws  of  this  State,  a  cor- 
poration known  as  "  The  Martinsville  and  White  River 
Valley  Gravel  Road  Company,"  for  the  location  and  con- 
struction of  a  gravel  road  from  Martinsville  to  Stotts 
Creek,  in  said  county ;  that,  at  the  organization  of  said 
company,  the  appellees  were  duly  elected  its  directors,  and 
were  charged  'with  the  duty  of  locating  and  constructing 
its  road,  and  thereafter  continued  to  act  as  such  directors 

until  the day  of  October,  1871,  and  until  said  road 

was  fully  completed ;  that,  by  its  articles  of  association, 
the  capital  stock  of  said  company  was  fixed  at  the  sum  of 
ten  thousand  dollars;  that  said  company,  not  having  a 
stock  subscription  sufficient  for  the  construction  and  com- 


NOVEMBER  TERM,  1879.  259 

Schofield  17.  HendersoD  et  oL 

pletion  of  its  road,  through  its  directors,  the  appellees, 
presented  its  petition  to  the  board  of  commissioners  of  said 
county,  praying  for  an  assessment  of  the  benefits  to  each 
tract  of  land,  within  one  and  a  half  miles  of  its  road,  from 
the  location  and  construction  thereof;  that  thereupon 
such  proceedings  were  had  as  that  such  an  assessment  of 
benefits  was  duly  made  and  reported  to  said  board ;  that 
the  solvent  stock  of  said  company,  including  subscriptions 
and  assessments,  amounted  to  about  the  sum  of  ten  thou- 
Band  dollars,  and  no  more,  being  the  amount  fixed  by  the 
articles  of  incorporation  of  said  company ;  that,  on  the 

day  of ^  1870,  the  appellees,  as  such  directors,  by 

an  order  made  and  recorded  in  the  proper  books  of  said 
company,  directed,  authorized  and  provided  for  the  issue 
of  five  thousand  dollars  in  bonds  of  said  company,  to  meet 
and  discharge  its  indebtedness,  and  to  provide  means  for 
the  construction  and  completion  of  its  road ;  that  on  the 

day  of  Jujie,  1870,  the  appellees,  as  such  directors,  by 

their  further  order  duly  recorded,  provided  for  and  author- 
ized an  additional  issue  of  bonds  of  said  company,  to  the 
amount  of  five  thousand  dollars,  for  a  like  puri)08e ;  that 
all  of  said  bonds  so  authorized  were  issued  and  became 
valid  obligations  of  said  company,  and  were  placed  on  the 
market  and  sold  to  bona  fide  purchasers  as  such,  and  were 
tendered  to  and  received  by  creditors  of  said  company  in 
discharge  of  their  claims  for  work  done  and  materials  fur- 
nished, upon  the  contract  and  employment  of  said  di- 
ri)ctors  and  their  agents,  in  the  construction  of  said  road ; 
that  the  appellees,  as  such  directors,  also  authorized 
and  provided  for  the  issue  of,  and  issued,  the  orders  of 
said  company,  directing  its  treasurer  to  pay  to  the 
bearer  on  presentation  the  sums  specified  therein ;  that,  of 
sdd  orders,  there  was  issued  the  sum  of  $7,500.00,  all  of 
which  were  offered  to  and  received  by  the  creditors  of 
said  company  for  work  done  and  materials  furnished  in  the 
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coDBtruction  of  said  road  ;  that  the  whole  amount  of  bonds 
and  orders  of  said  company,  so  issued  to  its  ci'editors  by 
the  appellees,  as  such  directors,  for  work  done  and  materi- 
als furnished  in  the  construction  of  said  road,  was  $17,- 
500.00 ;  that  the  said  bonds  and  orders  were  so  issued  to 
the  creditors  and  laborers  of  said  company,  by  the  appel- 
lees, as  such  directorsjwith  full  knowledge  that  the  solvent 
stock  of  said  company  amounted  to  $10,000.00,  and  no 
more,  as  provided  in  its  articles  of  association  ;  that,  of  said 
bonds  and  orders,  there  had  been  redeemed  and  cancelled 

the  sum  of  ten  thousand  and dollars,  being  the  full 

amount  of  the  solvent  stock  of  said  company,  as  provided 
in  its  articles,  leaving  outstanding  and  unpaid,  of  said 
bonds  and  orders,  the  sum  of  $7,000.00,  for  the  payment 
of  which  there  remained  no  assets  nor  stock  of  or  belong- 
ing to  said  company ;  that  the  said  company  was,  and  had 
been  since  the  completion  of  its  road,  insolvent;  that  its 
stock  and  assessments  were  exhausted,  it«  treasury  was 
empty,  and  its  road-bed  and  franchises  were  mortgaged  to 
the  First  National  Bank  of  Martinsville  for  their  full  value, 
having  no  assets  nor  property  out  of  which  the  outstand- 
ing bonds  and  orders  could  be  paid  ;  that  there  was  issued 
to  the  appellant,  in  said  bonds  and  orders,  by  said  direc- 
tors, for  work  done  and  materials  furnished  in  the  construc- 
tion of  said  road,  the  sum  of  about  $1,200.00,  upon  which 
he  had  theretofore  taken  judgment  in  the  circuit  court  of 
said  county,  which  judgment  remained  wholly  unsatisfied ; 
and  that  said  bonds  were  so  issued  to  the  appellant,  after 
the  solvent  stock  of  the  company  had  been  exhausted,  and 
after  the  bonds  and  orders  of  the  company,  already  issued, 
had  equalled  and  exceeded  its  solvent  stock. 

The  second  paragraph  of  the  appellant's  complaint  con- 
tained substantially  the  same  allegations  as  those  i»  the 
first  paragraph. 

The  appellant  demanded  judgment  against  the  appellees, 


NOVEMBER  TERM,  1879.  261 

Schoficld  V.  Henderson  et  al. 

% 

and  each  of  them  iadividually,  in  the  sum  of  twelve  hun- 
dred dollars,  to  be  levied  of  their  individual  property,  and 
for  other  proper  relief. 

To  the  appellant's  complaint,  the  appellees  answered  in 
three  paragraphs,  of  which  the  first  was  a  general  denial, 
aud  each  of  the  other  two  paragraphs  stated  affirmative 
matters,  by  way  of  defence-  The  appellant's  demurrer  to 
the  second  paragraph  of  answer,  for  the  alleged  insufficien- 
cy of  the  facts  therein,  was  overruled  by  the  court,  and  to 
this  decision  he  excepted.  He  then  replied,  by  a  general 
denial,  to  the  second  and  third  paragraphs  of  the  appel- 
lees' answer. 

The  issues  joined  were  tried  by  the  court,  and  a  finding 
was  made  for  the  appellees,  the  defendants  below.  The 
appellant's  motion  for  a  new  trial  having  been  overruled 
aud  his  exception  saved  to  this  decision,  judgment  was 
rendered  by  the  court  on  its  finding ;  and  the  appellant 
duly  filed  his  bill  of  exceptions,  containing  the  evidence 
introduced  on  the  trial,  aud  appealed  from  the  judgment 
rendered  to  this  court. 

The  appellant  has  assigned,  in  this  court,  the  following 
decisions  of  the  circuit  court  as  errors : 

1.  The  overruling  of  his  demurrer  to  the  second  para- 
graph of  the  appellees'  answer ; 

2.  The  overruling  of  his  motion  for  a  new  trial. 

We  will  consider  and  decide  the  several  questions  aris- 
ing under  these  alleged  errors,  in  the  order  of  their 
assignment. 

1.  The  second  paragraph  of  the  appellees'  answer  was 
an  answer  only  to  the  second  paragraph  of  the  appellant's 
conjplaint.  In  this  second  paragraph  of  answer,  the  ap- 
pellees admitted  that  they,  as  directors  of  said  corporation, 
issued  the  bonds  described  in  the  complaint,  and  they  said 
that,  at  said  time,  the  amount  of  bonds  issued  did  not  ex- 
ceed the  solvent  stock  of  said  company ;  but  they  said,  that 
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on  the day  of , ,  their  terms  of  office,  as  di- 
rectors of  said  corporation,  expired,  and  that  a  new  board 
of  directors  was  elected,  and  the  appellees,  at  said  date, 
ceased  to  be  or  to  act  as  such  directors,  except  as  to  two 
of  the  appellees,  Egbert  and  Tarleton,  who  at  said  date 
became  their  own  successors  bv  re-election,  and  entered 
with  the  new  board  upon  their  duties  as  such  directors; 
that  up  to  the  time  of  the  retirement  from  office  of  the 

first  board  of  directors,  to  wit,  the  said  date  of ,  18 — , 

the  bonds  issued  by  said  directors  were  not  in  excess  of 
the  solvent  stock  of  said  corporation,  and  that  no  pay- 
ments of  any  kind  had  been  made  upon  bonds  issued 
in  excess  of  said  solvent  stock ;  that,  after  the  said  last 
named  date,  the  said  new  board  proceeded  to  and  did  issue 
certain  bonds,  in  the  amount  of  $ -,  as  in  said  com- 
plaint set  out,  in  excess  of  the  solvent  stock  of  said  corpo- 
ration, but  that  the  same  were  issued  against  the  consent 
and  over  the  protest  of  said  Tarleton  and  Egbert ;  that  said 
new  board  afterward  proceeded  to  pay  said  bonds  so 
issued  in  excess  as  aforesaid,  leaving  the  appellant's  bonds 
unpaid;  and  the  appellees  say  that  such  payments  were 
made,  over  the  protest  and  objections  of  said  Tarleton  and 
Egbert,  and  against  their  consent;  and  the  appellees  de- 
nied every  material  allegation  of  said  paragraph  incon- 
sistent with  said  answer.     Wherefore,  etc. 

It  will  be  seen  from  the  summary  of  the  appellant's 
complaint,  set  out  in  this  opinion,  that  his  cause  of  action 
against  the  appellees  is  founded  upon  the  provisions  of 
section  25  of  "An  .act  authorizing  the  construction  of 
plank,  macadamised,  and  gravel  roads,"  approved  May 
12th,  1852.    This  section  reads  as  follows  : 

"  Sec.  25.  The  directors  of  any  company  that  may  be 
formed  under  the  provisions  of  tliis  act,  shall  be  liable  in 
their  individual  property  for  any  debt  they  may  contract 
in  the  name  of  the  company,  over  and  above  the  solvent 
stock  of  such  company."     1  R.  S.  1876,  p.  662. 
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This  section  of  the  statute,  it  will  be  observed,  is  penal 
in  its  provisions,  and  therefore  it  must  be  strictly  con- 
strued. Certainly,  it  can  not  be  so  enlai'ged  by  construc- 
tion, as  to  make  it  applicable  to  a  case  not  within  the  letter 
of  the  statute.  It  is  said  by  the  appellant's  counsel,  in 
commenting  upon  the  second  paragraph  of  the  appellees' 
answer,  "that  a  protest  and  objection  by  any  part  of  the 
board  of  directors  will  do  them  no  good,  as  the  statute 
makes  no  provision  for  any  such  protest  and  objection.'' 
lu  coming  to  this  conclusion  the  learned  counsel,  as  it 
seems  to  us,  place  a  narrow  and  rigid  construction  upon 
the  statute,  which  we  are  not  inclined  to  adopt. 

The  doctrine  of  vicarious  punishment,  as  between  man 
and  man,  a  rule  which  will  punish  one  man,  either  in  per- 
son or  property,  for  another's  sins,  whether  of  omission  or 
commission,  is  not  in  harmony,  we  think,  with  our  laws 
and  institutions.  Possibly,  it  may  be  within  the  power  of 
the  Legislature  to  provide  by  law,  that  the  property  of  one 
man  shall  be  liable  for  a  debt  resulting  from  the  act  of 
another  man,  when  the  former  did  not  participate  in,  nor 
authorize,  the  act  in  question,  and  when  it  was  done  not 
only  without  his  consent  but  over  his  protest  and  objec- 
tions against  such  act.  When  the  Legislature  may  enact 
a  statute  containing  such  provisions,  it  will  be  time  enough 
for  this  court  to  consider  and  decide  upon  the  force  and 
efiect  thereof.  We  are  satisfied  that  the  section  of  the  stat- 
ute now  under  consideration  can  not  reasonably  be,  and 
ought  not  to  be,  so  construed  as  to  render  the  directors 
who  did  not  make  the  contract  in  the  name  of  their  com- 
pany, but  protested  against  it  and  objected  thereto,  liable 
in  their  individual  property  for  any  debt  growing  out  of 
such  contract.  The  plain  letter  of  the  statute  subjects  only 
the  directors  who  may  contract  a  debt  over  and  above  the 
solvent  stock  of  their  company,  in  its  name,  to  the  penalty 
of  an  individual  liability  therefor.    We  must  decline  to 
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provide,  by  construction  merely,  that  the  directors  who  did 
not  contract  the  debt,  but  protested  against  and  objected  to 
such  contract,  shall  also  be  liable  in  their  individual  prop- 
erty for  such  debt. 

But  it  is  claimed  by  the  appellant's  counsel,  that  this 
second  paragraph  of  answer  was  bad,  on  the  demurrer 
thereto,  because  it  did  not  show  that  the  protest  and 
objections  of  the  appellees  Tarleton  and  Egbert,  mention- 
ed in  said  paragraph,  had  been  reduced  to  writing  and 
signed  by  them,  and  entered  of  record  in  the  proper  books 
of  the  company.  It  may  be  conceded,  that,  it  would  have 
been  the  better  course  for  Tarleton  and  Egbert  to  pursue, 
to  have  had  an  entry  made  on  the  proper  books  of  the 
company,  showing  that  they  did  not  consent  to  nor  join  in 
contracting  any  debt  over  and  above  the  solvent  stock  of 
the  company.  It  was  not  necessary,  however,  that  they 
should  have  made  a  formal  written  protest  against,  or 
have  presented  their  written  objections  to,  the  action  of 
the  other  directors,  or  that  such  protest  and  objections 
should  have  been  recorded  in  the  books  of  the  company. 
Under  the  statute,  as  we  construe  it,  the  important  fact 
for  them  to  aver,  in  their  line  of  defence,  was,  that  they,  as 
directors,  did  not  contract,  nor  consent  to  or  concur  in 
contracting,  in  the  name  of  the  company,  any  debt  over 
and  above  the  solvent  stock  of  the  company.  This  fact 
was,  we  think,  substantially  alleged  in  the  second  paragraph 
of  the  answer,  and  it  was  not  necessary,  as  it  seems  to  us, 
that  the  paragraph  should  have  shown  that  they  had  re- 
duced this  fact  to  writing,  or  signed  the  same,  or  had  it 
recorded  in  the  proper  books  of  the  company. 

In  another  point  of  view,  it  seems  to  us  that  the  de- 
murrer to  this  paragraph  of  answer  was  correctly  over- 
ruled. It  was  the  answer  not  only  of  Tarleton  and  Eg- 
bert, but  of  all  the  defendants  to  the  action,  five  in  num- 
ber.   As  to  three  of  these  defendants,  Henderson,  Stafford 
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and  Radford,  the  paragraph  certainly  stated  facts  suffi- 
cient, if  true,  and  the  demurrer  conceded  their  truth,  to 
constitute  a  good  defence  to  the  action ;  for,  as  to  them, 
it  was  alleged  that  their  terms  of  office  had  expired,  and 
they  had  ceased  to  be  directors  of  the  company,  and  their 
places,  as  such  directors,  had  been  tilled  by  their  succes- 
sors in  office,  before  any  debts  had  been  contracted  by  the 
directors,  as  alleged  in  the  complaint,  over  and  above  the 
solvent  stock  of  the  company.  Surely  these  alleged  facts, 
if  sustained  by  the  evidence,  would  have  constituted  a 
complete  bar  to  the  appellant's  action  against  the  defend- 
ants Hendei*son,  Stafford  and  Radford. 

In  our  opinion,  therefore,  the  court  committed  no 
error  in  overruling  the  appellant's  demurrer  to  the  second 
paragraph  of  the  appellees'  answer. 

2.  In  the  appellant's  motion  for  a  new  trial,  the  only 
causes  assigned  therefor  were,  that  the  finding  of  the  court 
was  not  sustained  by  the  evidence,  and  that  it  was  contra- 
ry to  law.  The  only  question,  therefore,  presented  for  our 
decision  by  the  second  alleged  error,  is  whether  or  not  the 
finding  of  the  court,  in  this  case,  was  sustained  by  any  le- 
gal evidence.  As  we  have  often  said  in  other  cases,  where 
the  like  question  has  been  presented  in  the  like  manner 
for  our  decision,  we  must  say  in  this  case,  that,  if  there  is 
legal  evidence  in  the  record  which  tends  to  sustain  the 
finding  of  the  court  on  every  material  point,  this  court  can 
not  and  will  not  disturb  the  finding  upon  the  mere  weight 
of  the  evidence.  Cox  v.  The  State,  49  Ind.  568 ;  Sivales  v. 
Southard,  64  Ind.  557 ;  and  The  Fort  Wayne,  etc.,  JS.  B. 
Co.  V.  Hasselman,  65  Ind.  73.  In  the  case  now  before  us,  a 
careful  examination  of  the  record  has  led  us  to  the  conclu- 
sioo,  that  the  finding  of  the  court  was  fairly  sustained  by 
the  evidence  on  every  material  point,  and  was  not  contra- 
ry to  law. 

It  has  seemed  to  us,  from  our  examination  of  the  record 
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of  this  cause,  that  the  suit  was  brought,  and  has  been  pros- 
ecuted, upon  the  theory  that  the  appellees,  as  the  directors  of 
the  gravel  road  company,  were  in  some  manner  bound  and 
concluded  by  the  statement  of  the  amount  of  the  capital 
stock  of  the  company,  in  its  articles  of  incorporation,  and 
that  they  could  not  be  permitted  to  show  that  the  solvent 
stock  of  the  company  was  in  fact  in  excess  of  the  amount 
specitied  in  said  articles.  This  theory  was  the  central  idea 
of  the  appellant's  complaint,  as  will  be  readily  seen  from 
the  summary  thereof,  set  out  in  this  opinion.  The  theory 
is  erroneous,  as  it  seems  to  us.  At  the  time  the  company 
was  incorporated,  and,  indeed,  until  March  13th,  1875, 
when  it  was  repealed,  the  act  of  May  14th,  1869,  authoriz- 
ing the  assessment  of  lands  for  plank,  macadamized  and 
gravel  road  purposes,  was  in  force  and  constituted  a  part 
of  the  law  under  which  said  company  was  organized.  3 
Ind.  Stat.  538.  Dy  the  1st  section  of  this  act  any  such 
company,  having  a  valid  and  solvent  subscription  of  at 
least  three-fifths  of  the  estimated  cost  of  the  construction 
of  its  road,  was  entitled  to  the  benefit  of  the  assess- 
ments provided  for  in  said  act.  The  assessments  of  bene- 
fits, under  this  act,  were  placed  on  the  same  footing  as 
stock  subscriptions ;  and  in  section  6  of  said  act  it  was  pro- 
vided that  "Any  and  all  persons  having  been  assessed, 
shall  have  all  the  rights  and  privileges  of  any  other  person 
who  has  subscribed  a  like  amount,  and  all  persons  having 
paid  such  assessment  or  any  part  thereof,  shall  thereby  be- 
come entitled  to  a  certificate  of  stock  for  the  same,  and 
have  all  the  rights  and  privileges  of  any  other  person,  who 
ha<*  paid  a  like  amount  on  subscription." 

It  is  very  evident,  we  think,  from  the  provisions  of  this 
act,  that  the  assessment  of  benefits,  once  made,  was  in  the 
nature  of  subscriptions  to  the  capital  stock  of  the  company, 
to  the  full  amount  of  the  assessment.  There  was  nothing 
in  the  act  which  limited  the  amount  of  the  assessment  of 
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beuefits,  in  aid  of  any  such  company,  to  the  amount  of 
capital  stock  specified  in  its  articles  of  incorporation. 
Such  assessments  of  benefits  were  liens  upofi  the  lands  as- 
sessed, and  therefore  they  were  properly  to  be  regarded, 
we  think,  as  solvent  stock  to  the  full  amount  of  such  as- 
sessments, even  though  such  amount  might  be  largely  in 
excess  of  the  capital  stock  of  the  company,  as  expressed  in 
its  articles  of  incorporation.  Lincoln  v.  The  State^  ex  re.L^ 
36  Ind.  161;  The  Fall  Creek,  etc.,  Gmcel  Road  Co. 
V.  Wallacey  89  Ind.  435. 

Wq  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Arbintrodb  r.  The  State. 

Liquor  Law. — Cnminal  Law. — Appeal  after  Plea  of  Ouilty. — Indictment. — 
A  defendant  in  a  eriminal  prosecution  may  appeal  to  the  Supreme  Court, 
from  a  judgment  rendered  on  his  ploa  of  *'  guilty/*  and  there  attack  the 
indictment  for  the  first  time. 

Same. — Quaniiti/. — An  indictment  for  a  violation  of  the  liquor  law  charged 
that  the  defendant,  "  on,"  etc.,  '•  at,"  etc.,  »•  did  then  and  there  unlawfully 
sell  intoxicating  liquor,  to  AVit,  one  gill,  to  one  "  named  and  alleged  to  he  a 
minor. 

Held,  that,  for  want  of  an  averment  that  the  quantity  sold  was  less  than  a 
quart  at  a  time,  the  indictment  is  insufficient. 

From  the  Huntington  Circuit  Court. 

L.  P.  Milligan  and  A.  Moore,  for  appellant. 

T.  W.  Woollen,  Attorney  General,  for  the  State. 

WoRDEN,  J. — An  indictment,  properly  found  in  the  court 
below,  charged,  that  the  appellant,  "on,"  etc.,  "at,"  etc., 
**did  then  and  there  unlawfully  sell  intoxicating  liquor,  to 
wit,  one  gill,  to  one  Franklin  Churchill,  at  and  for  the 
price  of  five  cents;  he,  the  said  Franklin  Churchill,  being 
then  and  there  a  person  under  the  age  of  twenty-one 
years,"  etc. 
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The  appellant  pleaded  guilty  to  the  indictment,  and  was 
fined.  He  has  appealed  and  assigned  for  error,  in  sub- 
stance, that  the  facts  alleged  in  the  indictment  do  not  con> 
stitute  an  offence. 

If  it  be  true  that  the  lacts  alleged  do  not  constitute  an 
offence,  the  appellant  has  lost  nothing  by  pleading  guilty 
to  the  indictment.  He  may  appeal  and  attack  the  indict- 
ment, for  the  first  time,  in  this  court.  Henderson  v.  The 
State,  60  Ind.  296 ;  O'Brien  v.  The  State,  63  Ind.  242. 

We  proceed  then  to  enquire  whether  the  facts  stated 
constitute  a  case. 

In  the  case  of  The  State  v.  ZeUler,  63  Ind.  ^41,  it  was 
held  not  to  be  unlawful  to  sell  intoxicating  liquor  to  a  mi- 
nor, an  intoxicated  person,  or  any  other  person,  unless  the 
sale  was  by  a  less  quantity  than  a  quart  at  a  time.  Clearly, 
it  was  not  the  intention  of  the  statute  to  pre- 
vent a  minor  from  trafficking  in  intoxicating  liquors  by  the 
purchase  and  sale  thereof  in  large  quantities. 

Taking  it  as  settled  that,  in  order  to  make  such  sale  to 
a  minor  an  offence,  it  must  appear  that  the  quantity  sold 
was  less  than  a  quart,  the  question  arises  whether  it  is 
shown  by  the  indictment  in  the  case  before  us  that  the 
quantity  sold  by  the  appellant  was  less  than  a  quart. 

The  indictment  need  not  allege  the  specific  quantity 
sold,  if  it  show  that  the  quantity  was  less  than  a  quart. 
The  State  v.  Jacks,  54  Ind.  412  ;  Moore  Crim.  Law,  876,  note 
1.  In  this  case,  the  indictment  alleges  that  the  defendant 
"did  then  and  there  unlawfully  sell  intoxicating  liquor,  to 
wit,  one  gill,"  etc.  It  is  not  alleged  that  the  quantity  sold 
was  less  than  a  quart,  nor  that  the  defendant  sold  the  gill 
and  no  more. 

The  question  is  not  whether  the  courts  will  take  notice 
of  the  standards  of  measure,  and  therefore  that  a  gill  is 
less  than  a  quart ;  but  whether  the  courts  will  or  can  legal- 
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ly  assume  that,  because  the  appellant  sold  a  gill,  he  did  not 
sell  any  more  at  the.  same  time,  and  therefore  that  he 
committed  an  offence.  This  would  be  assuming  what  is 
not  charged  in  the  indictment,  and  making  out  an  offence 
by  an  unauthorized  inference.  If  all  the  facts  charged  in 
the  indictment  may  be  true,  and  yet  the  defendant  be 
guilty  of  no  offence,  the   indictment  must  be   insufficient. 

It  may  be  true,  that  the  appellant  sold  the  gill  of  intoxi- 
cating liquor,  and  yet  he  may  not  have  been  guilty  of  any 
oflence,  because  the  gill  may  have  been  but  a  part  of  a 
larger  quantity  sold.  The  fallacy  of  the  contrary  view  lies  in 
assuming  that,  because  the  appellant  sold  a  gill,  he  did  not 
sell  a  larger  quantity  at  the  same  time.  If  the  appellant 
had  sold  a  gallon  or  a  barrel,  he  would  have  been  guilty  of 
no  offence  whatever ;  and  yet  it  would  be  true  that  he  sold 
a  gill.  The  question  involved  is  not  a  new  one  in  his 
court. 

In  the  case  of  WUlard  v.  The  State,  4  Ind.  407,  it  was  held 
that  an  indictment  charging  that  the  defendant "  unlawfully 
bartered  and  sold  one  pint  of  spirituous  liquor,"  etc.,  was 
sufficient.  But  in  the  case  of  Struckman  v.  The  State,  21  Ind. 
160,  the  question  was  again  considered,  and  it  was  decided 
that  an  indictment  charging  the  sale  of  "  one  gill  of  in- 
toxicating liquors "  was  insufficient  as  not  showing  the 
sale  of  a  less  quantity  than  a  quart.  The  case  was  decided 
in  part  on  general  principles,  and  in  part  on  the  authority 
of  the  case  of  Commomoealth  v.  Odlin,  28  Pick.  275, 
which  is  exactly  in  point.  The  like  decision  was  made  in 
the  case  of  Wood  v.  The  State,  21  Ind.  276. 

In  the  case  of  Beams  v.  The  State,  23  Ind.  Ill,  and  Mc- 
Cool  V.  The  State,  23  Ind.  127,  a  different  conclusion  was 
reached.  In  each  of  those  cases  it  was  held  that  an  in- 
dictment charging  the  sale  of  a  pint  was  sufficient,  as  to 
the  quantity  sold. 
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In  this  diversity  in  the  decisions  of  this  court,  we  are  at 
liberty  to  follow  that  line  which  seems  to  us  to  he  most 
in  harmony  with  general  principles  of  law  applicable  to 
criminal  proceedings.  And  we  think  that,  in  accordance 
with  those  general  principles,  such  indictment  should  show 
by  its  averments  that  the  quantity  of  liquor  sold  was  less 
than  a  quart,  and  not  leave  the  matter  to  rest  upon  infer- 
ence or  conjecture. 

We  quote,  in  conclusion  of  this  opinion,  the  following 
paragraph  from  the  opinion  of  the  court  in  the  case  above 
cited  from  28  Pick.,  delivered  by  Shaw,  C.  J.  In  that 
case  the  law  prohibited  a  sale  of  less  than  fifteen  gallons, 
and  the  defendant  was  charged  with  having  sold  one  pint. 
The  court  said : 

**We  do  not  consider  that  any  particular  form  ot  words 
must  be  adopted ;  but  some  words  must  be  used,  which  do 
convey  to  the  mind  the  idea  of  a  sale  under  fifteen  gallons. 
Were  it  said,  *  less  than  fifteen  gallons,  to  wit,  one  pint,'  *  or 
*  one  pint  and  no  more,'  or  words  equivalent,  it  would  be 
sufficient.  But  simply  averring,  affirmatively,  that  the 
defendant  did  sell  one  pint,  w^ithout  some  words  nega- 
tiving a  larger  quantity,  is  not  bringing  the  case  within 
the  statute." 

In  our  opinion  the  indictment  does  not  charge  any 
ofiTence. 

The  judgment  below  is  reversed,  and  the  cause  remauJed. 


Perkins  ??.  The  State. 

Cbimtnal  Law. — False  Pretences, —  Ohtaininfj  Money  io   Prevent  Arrest-^ 
One  who  falsely  represents  to  another,  that  he,  the  former,  is  an  officer 
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po6ses6ed  of  a  warnint  and  the  power  to  arrest  the  latter  for  a  pretended 
crime,  and  who  thereby  obtains  of  the  latter  any  thing  of  value,  as  a  con- 
sideration for  not  making  the  arrest,  is  guilty  of  the  crime  deiined  in  sec- 
tion 27  of  the  felony  act,  2  R  H.  1876,  p.  486.  See  opinion  for  indictment. 
Savb. — Rdpresentaiion  which  can  not  Deceive, — A  representation  by  the  de- 
fendnnt,  to  the  party  defrauded,  that  the  former  has  authority  to  compro- 
m\M'  the  crime  for  which  he  threatens  to  arrest  the  latter,  is  one  which  the 
latter  is  bound  to  know  is  false. 

From  the  Clinton  Circuit  Court. 

-4.  E.  Paigcy  S.  0.  Bayless  and  J.  U.  Gorman,  for  ap- 
pellant. 

T.  W.  TVboHen,  Attorney  General,  and  TT.  JR.  Moore, 
Prosecuting  Attorney,  for  the  State. 

BiDDLE,  J. — The  appellant  and  Lewis  C.  Baum  were 
jointly  indicted  for  obtaining  money  and  a  promissory 
note  feloniously,  by  false  pretences. 

The  indictment  contains  three  counts.  The  appellant 
was  found  guilty  and  sentenced  to  imprisonment  in  the 
state-prison  on  the  second  count,  which  was  tested  in  the 
court  below  by  a  motion  to  quash  and  a  motion  in  arrest 
of  judgment,  and  held  good.  The  sufficiency  of  the  sec- 
ond count  of  the  indictment  is  the  only  point  presented 
for  our  decision.  The  objections  made  to  this  count  by 
the  appellant  ai*e : 

1.  That  the  pretences  alleged  are  not  such  as  would 
deceive  a  person  of  ordinary  prudence  and  caution  ; 

2.  That  the  alleged  false  pretences  were  made  in  ref- 
erence to  a  future  event,  and  not  concerning  an  exist* 
ing  fact. 

The  crime  is  charged  in  the  following  words : 
"That  Thomas  Perkins  and  Lewis  C.  Baum,  on  the 
18th  day  of  November,  1878,  at  the  county  of  Clinton 
and  State  of  Indiana,  did  then  and  there  feloniously, 
with  intent  to  cheat  and  defraud  one  Joseph  Mink,  did 
then  and  there,  unlawfully,  feloniously,  knowingly  and 
designedly  and  &lsely    pretend    and    represent   to    said 
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Joseph  Mink,  that  they,  Thomas  Perkins  and  Lewis  C. 
Baam  were  officere,  to  wit,  State  marshals,  and  had  a  war- 
rant for  the  arrest  of  him,  the  said  Joseph  Mink,  for 
the  crime  of  forgery,  that  is  to  say,  that  said  Mink,  on 
the  12th  day  of  November,  1878,  at  the  county 
of  Clinton  and  State  of  Indiana,  unlawfully  and  felo- 
niously uttered  and  tendered  in  payment;  to  persons  to 
the  grand  jurors  unknown,  a  certain  false,  forged  and 
counterfeit  piece  of  silver  coin,  in  the  resemblance  and 
similitude  of  the  silver  coin  of  the  United  States  of  Amer- 
ica, commonly  called  a  half  dollar,  and  at  that  time  cur- 
rent in  the  State  of  Indiana,  he,  the  said  Joseph  Mink, 
then  and  there  knowing  said  false,  forged  and  counterfeit 
piece  of  silver  coin  to  be  false,  forged  and  counterfeit,  with 
intent,  then  and  there,  to  wit,  on  the  12th  day  of  No- 
vember, 1878,  to  defraud  said  person  to  the  grand  jurors 
unknown ;  that  said  Perkins  and  Baum  then  and  there, 
to  wit,  on  the  13th  day  of  November,  1878,  with  intent 
to  cheat  and  defraud  said  Mink,  did  unlawfully,  felo- 
niously and  falsely  pretend  and  represent  to  him  that 
they  had  power  and  authority  to  arrest  and  imprisoh  him 
for  said  crime;  that  they,  as  such  officers,  had  the 
power  to  compromise  said  crime  with  him  for  money,  and, 
as  such  marshals,  could  compromise  any  crime  in  the 
State ;  and  did  then  and  there  propose  to  said  Joseph 
Mink,  if  he,  the  said  Mink,  would  pay  and  give  to  them 
the  sum  of  fifteen  dollars  in  money  and  a  note  for  seventy- 
five  dollars,  due  in  four  months,  with  Charles  Mink 
surety  thereon,  they  would  not  arrest  and  imprison  him, 
said  Joseph  Mink,  for  said  alleged  crime,  and  would  settle 
and  compromise  said  crime  of  forgery ;  that  said  Joseph 
Mink,  believing  said  pretences  and  representations,  so 
made  by  said  Perkins  and  Baum,  to  be  true,  and  believing 
that  they  were  officers,  to  wit,  State  marshals,  and  be- 
lieving that  said  defendants  had  come  to  arrest  and  impris- 
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on  him,  and  believing  they  had  power  to  arrest  and  imprison 
him,  and  also  believing  that  they,  as  such  officers,  were  au- 
thorized and  had  power  to  compromise  and  settle  said  al- 
leged forgery,  and  being  deceived  thereby,  was  induced  by 
reason  thereof  to  deliver  to  said  Perkins  and  Baum  his  mon- 
eys, goods  and  chattels,  to  wit,  one  bank-bill  of  the. denomina- 
tion and  value  of  five  dollars,  and  one  bank-bill  of  the  denom- 
ination and  value  of  ten  dollars  (a  more  particular  de- 
scription of  said  bank-bills  is  to  this  grand  jury  unknown), 
and  one  promissory  note  due  four  months  after  date^  with 
Charles  Mink  surety  thereon,  which  said  note  is  of  the  fol- 
lowing tenor,  to  wit :  - 

"'175.00  Frankfort,  Nov.  13th,  1868. 

"  *Four  months  after  date  we  promise  to  pay  Thomas  Per- 
kins or  order  seventy-five  -fi^  dollars,  with  interest  per 
cent,  per  annum,  value  received,  without  any  relief  from 
valuation  or  appraisement  laws. 

"  'Joseph  Mink, 
"'Charles  Mink.' 

"Which  said  promissory  note  was  then  and  there  of  the 
value  of  seventy-five  dollars ;  that  said  two  bank-bills  and 
said  promissory  note  were  then  and  there  of  the  aggregate 
value  of  ninety  dollars,  which  said  Perkins  and  Baum  re- 
ceived and  obtained  of  said  Joseph  Mink  by  means  of  the 
false  representations  and  pretences  so  made  as  aforesaid, 
with  intent  unlawfully,  feloniously  and  falsely  to  cheat 
and  defraud  said  Joseph  Mink  of  his  said  two  bank-bills, 
and  of  his  said  promissory  note  ;  whereas,  in  truth  and  in 
fact,  said  Perkins  and  Baum  were  not  then  and  there  State 
marshals,  nor  were  either  of  them  State  marshals,  or  any 
other  officers  authorized  to  arrest  and  imprison  said  Jo- 
seph Mink,  nor  had  they,  said  Perkins  and  Baum,  a  State 
warrant  legally  issued  for  the  arrest  of  said  Joseph  Mink, 
on  said  alleged  charge  of  forgery ;  nor  were  said  Perkins 
and  Baum  authorized,  neither  had  they  the  power,  to  le- 
VoL.  LXVn,— 18 
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gaily  compromise  and  settle  said  alleged  forgery,  or  any 
other  crime,  for  said  money  and  note ;  neither  had  they 
the  power  to  compromise  any  crime  in  the  State ;  that  said 
Perkins  and  Baum  well  knew,  at  the  time  they  so  made 
said  representations  and  pretences,  that  each  and  all  of 
said  representations  and  pretences  were  false.  So  the 
grand  jury  aforesaid,"  etc. 

The  law  is  well  settled,  that,  in  an  indictment  of  this 
kind,  the  false  pretences  by  which  a  thing  of  value  is  ob- 
tained must,  to  be  criminal,  be  such  as  would  deceive  a 
person  of  ordinary  sense,  prudence  and  caution,  and  in- 
duce him  to  part  with  the  thing  obtained  from  him,  and 
they  must  be  made  of  some  existing  state  of  facts ;  if  made 
of  facts  to  occur  in  the  future,  which  may  never  exist,  they 
will  not  be  sufficient,  however  false  and  criminal  they  may 
be.  The  difficulty  lies  in  applying  the  law  to  the  facts 
averred  in  the  indictment  before  us. 

The  counsel  for  appellant  have  furnished  us  with  an  able 
and  valuable  brief,  which  has  aided  us  much  in  our  re- 
searches. The  strongest  case  they  have  cited  in  favor  of 
the  appellant  is  The  People  v.  Stetsojt,  4  Barb.  151.  In  that 
case,  the  charge  was  that  Stetson,  "with  felonious 
intent  to  cheat  and  defraud  one  Royal  Bar- 
low, feloniously,  unlawfully,  knowingly  and  de- 
signedly, falsely  pretended  and  represented  to  said  Barlow 
that  he  the  defendant  was  a  constable,  and  had  a  warrant 
issued  by  Butler  Bardwell,  Esq.,  a  justice  of  the  peace  of 
said  county,  against  said  Barlow,  for  a  rape,  and  produced 
a  forged  and  false  instrument  purporting  to  be  such  war- 
rant ;  and  represented  and  pretended  to  said  Barlow  that 
said  pretended  warrant  had  been  issued  by  said  Bardwell, 
and  then  and  there  proposed  if  said  Barlow  would  pay 
hitn  twenty-five  dollars,  and  also  oftered  to  settle  the  same 
if  Barlow  would  deliver  him  a  certain  silver'  watch,  the 
property  of  said  Barlow.    That  Barlow  believing  the  said 
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&l8e  pretences  and  representations,  and  being  deceived 
thereby,  was  induced  by  reason  thereof  to  deliver  and  did 
deliver  to  said  Stetson  *one  silver  watch  of  the  proper 
moueys,  valuable  things,  goods  and  chattels,  personal 
property  and  effects  of  the  said  Royal  Barlow ;  which  Stet- 
son received  and  obtained  by  means  of  color  of  the  pre- 
tences and  false  tokens  and  representations  aforesaid,  and 
with  intent,  etc.,  to  cheat'and  defraud  the  said  Royal  Bar- 
low of  the  said  watch." 

The  above  averments  are  then  negatived  in  the  indict- 
ment. 

This  indictment  was  held  insufficient  on  demurrer;  but 
there  seems  to  be  an  important  difference  between  that 
case  and  the  one  before  us.  They  are  similar  in  the  pre- 
tence of  having  the  warrant,  but  in  that  case  there  was  no 
threat  to  arrest  Barlow  if  he  did  not  deliver  the  watch,  and 
no  demand  of  the  watch,  to  be  protected  from  arrest ;  it 
was  an  offer  to  settle  the  same  if  Barlow  would  deliver  the 
watch,  without  any  pretence  that  he  had  any  authority  to 
settle  it  by  receiving  the  goods,  and  it  was  upon  this 
ground,  as  we  understand  the  opinion  of  Matnard,  P.  T., 
that  the  indictment  was  held  to  be  insufficient. 

In  the  case  before  us,  the  pretence  alleged  is,  that  they  had 
the  warrant  and  the  power  to  arrest  Mink,  but  would  not 
arrest  him  if  he  would  comply  with  their  terms  as  stated. 
The  difference  between  an  offer  to  settle  the  matter  on 
certain  terms,  without  saying  any  thing  about  an  arrest, 
and  a  promise  not  to  arrest  if  certain  terms  demanded 
were  complied  with,  is  important.  The  one  is  an  offer, 
the  other  a  demand ;  the  one  says  nothing  about  an  arrest, 
the  other  implies  a  threat  that  they  would  arrest  unless 
the  terms  were  complied  with.  If  the  pretence  had  been 
true,  namely,  that  they  were  officers  and  had  the  warrant, 
they  could  have  lawfully  arrested  him ;  add  to  this  the 
pretence  that  if  he  did  not  comply  with  their  demands 


67  276 

129  509| 

67  276 

UP  U7 

tt?  276 

171  347 


276  SUPREME  COURT  OF  INDIANA. 

Houston  et  at,  v.  Houston. 

they  would  arrest  him,  and  we  think  they  were  calculated 
to  deceive  a  pereon  of  ordinary  sense,  prudence  and  cau- 
tion ;  and  we  think  these  averments  contain  the  main  sub- 
stance of  the  indictment. 

The  promise  made  to  Mink  that  they  would  "  settle  and 
compromise  "  the  crime  is  unimportant ;  it  not  only  re- 
ferred to  a  future  fact,  but  was  a  promise  which  Mink  ^vas 
bound  to  know  they  could  not  perform. 

Upoji  a  careful  study  of  the  arguments  on  behalf  of  the 
parties,  and  a  full  examination  of  the  authorities,  we  have 
arrived  at  the  conclusion  that  the  indictment  is  sufficient, 
and,  therefore,  that  the  court  did  not  err  in  overruling  the 
motions  to  quash  and  in  arrest  of  judgment.  The  People 
V.  Haynes,  11  Wend.  557;  The  People  v.  Uaynes, 
14  Wend.  546;  The  People  v.  Williams,  4  Hill,  9; 
Smith  V.  The  People,  47  N.  Y.  803 ;  The  State  v.  Mills,  17 
Maine,  211 ;  The  People  v.  Pray,  1  Mich.  N.  P.  69  ;  In  re 
Greenough,  31  Vermont,  279  ;  Cowen  v.  The  People,  14  111. 
848 ;  The  State  v.  Magee,  11  Ind.  154 ;  Maley  v.  The  State, 
31  Ind.  192;  Todd  v.  The  State,  31  Ind.  514;  Leobold  v. 
The  State,  33  Ind.  484;  Jones  v.  The  State,  50  Ind.  473; 
Keller  v.  The  State,  51  Ind.  Ill ;  CliJ^ord  v.  The  State,  56 
Jnd.  245;  The  State  v.  Timmons,  58  Ind.  98;  Bonnell  v. 
The  State,  64  Ind.  498 ;  2  Bish.  Or.  Law,  sees.  433-443. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 
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Practice. — Going  to  Trial  loithoui  Jssue  oji  Answer, —  Waiver. — Though  a 
defendant  is  not  bound  to  go  into  trial  until  issue  is  joined  upon  the  an- 
swer, yet,  if  he  does,  he  thereby  waives  his  right,  and  the  answer  is  deemed 
to  be  in  issue  as  by  the  general  denial. 
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Pbiobity. — Mortgage  for  Purchase- Moneg. — Previous  Judgment— Pretnotts 
Mortgage, — Statute  Construed. — Section  4  of  the  act  concerning  mort- 
gages, 2  R.  S.  1876,  p.  884,  giving  a  mortgage  for  purchase-money  priority 
over  a  previous  judgment  against  the  purchaser,  does  not  give  priority 
over  previous  mortgage  liens. 

Same. — Lien  of  Judgment  mag  be  Divested  by  Statute. — ^The  lien  of  a  judg- 
ment is  given,  and  may  be  destroyed  or  divested,  by  statute. 

Sau%.— Previous  Mortgage  lias  Priority  over  one  for^  Purchase' Money. — No- 
tice.—It  the  vendor  of  real  estate  neglects  to  take  a  mortgage  for  unpaid 
purchase-money,  until  after  the  execution  of  a  mortgage  thereon  to  a  third 
person  for  value  and  without  notice,  his  mortgage  for  purchase-money  is 
subject  to  the  prior  mortgage. 

Sxat.— Foreclosure. — Decree.— Equities,  inter  «e,  of  Subsequent  Purchasers. — 
Upon  the  foreclosure  of  a  mortgage  covering  several  distinct  tracts  of  real 
estate,  part  of  which  have  been  sold  and  conveyed,  at  different  dates,  to 
different  purchasers,  without  any  assumption  by  them  of  the  mortgage 
debt,  and  without  any  agreement  in  relation  thereto,  the  court  should  de- 
cree that  the  tract  yet  owned  by  the  mortgagor  be  first  sold,  and  that  the 
tracts  conveyed  away  by  him  be  sold  inversely  as  to  the  dates  of  their 
convovance. 

From  the  Lawrence  Circuit  Court. 
N.  Crooke,  G.  Putnam^  G.  W.  Friedley^  A.  C.   VoriSy  G. 
Dunn,  J,   W.  Buskirk  and  H,  C.  Duncariy  for  appellants. 
F.  Wilson  and  M.  T,  Dunn,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee,  as  plaintiff, 
to  foreclose  a  certain  jnortgage  executed  to  him  on  the 
11th  day  of  October,  1871,  by  Maria  L.  Houston  and  her 
husband,  James  L.  Houston,  then  living  but  since  dead,  and 
by  William  H.  Lane  and  his  wife,  Felicia  C.  Lane,  and  to 
collect  the  debt  secured  by  said  mortgage,  and  evidenced 
by  the  note  of  said  William  H.  Lane  and  Maria  L.  Hous- 
ton, of  even  date  with  the  mortgage,  and  payable  to  the 
appellee. 

Tliis  mortgage  covered  a  tract  of  land,  particularly 
described  therein,  in  Lawrence  county,  Indiana,  containing 
380  acres.  In  his  complaint,  the  appellee  alleged  that,  at 
the  date  of  his  said  mortgage,  the  mortgagors  Maria  L. 
Houston  and    William  H.  Lane  were  the  owners  in  fee- 
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simple  of  said  tract  of  land,  containing  380  acres,  and  of 
two  other  tracts  of  land,  particularly  described,  in  said 
Lawrence  county,  one  containing  7  /^y,  acres,  and  the  other 
containing  one  acre  ;  that  afterward,  on  the  —  day  of  De- 
cember, 1871,  the  said  Maria  L.  Houston  and  her  husband, 
and  William  H.  Lane  and  his  wife,  executed  a  mortgage  on 
said  380  acre  tract,  and  said  7-1%%  acre  tract,  to  one  Wil- 
liam Ragsdale,  to  secure  certain  notes  executed  to  said 
mortgagee  by  said  Maria  L.  and  James  L.  Houston  and 
said  William  H.  Lane,  which  notes  and  mortgage  had  been 
assigned  by  said  Ragsdale  to  Michael  A.  Malott  and  Wil- 
liam C.  Winstandley,  by  the  name  of  Malott  &  Winstand- 
ley,  who  were  then  the  owners  thereof,  and  were  made  de- 
fendants to  this  action  to  answer  as  to  their  interest  in  the 
tract  of  land  so  mortgaged  to  the  appellee ;  that  after  the 
execution  of  the  said  two  mortgages,  to  wit,  on  the  loth 
day  of  February,  1873,  the  said  William  H.  Lane  and  his 
wife,  by  their  deed  of  that  date,  sold  and  conveyed  all  their 
interest  in  the  said  three  tracts  of  land  to  the  defendant 
Maria  L.  Houston ;  that  afterward,  on  said  last  named 
day,  the  said  Maria  L.  Houston  and  her  said  husband,  by 
their  deed  of  that  date,  sold  and  conveyed  to  the  defend- 
ant Harry  Bright  175  acres  of  land^particularly  described, 
part  and  parcel  of  the  said  380  acre  tract,  mortgaged  as 
aforesaid  to  the  appellee  and  afterward  to  said  Ragsdale; 
that  the  said  Maria  L.  Houston  and  her  husband,  and  said 
William  H.  Lane  and  his  wife,  conveyed  the  -said  7jV5 
acre  tract  to  said  William  Ragsdale,  who  conveyed  the 
same  to  one  Steven  Younger,  who  conveyed  the  same  to 
the  defendant  William  Day,  who  then  owned  the  same 
and  was  made  a  party  to  answer  as  to  his  interest ;  and 
that  the  mortgage  to  the  appellee  was  duly  recorded  in 
the  recorder's  office  of  said  Lawrence  county,  and  that 
his  note  secured  thereby  was  due  and  unpaid.  Where- 
fore, etc. 
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The  defendants  Malott  and  Winstandley  answered  by 
way  of  cross  complaint,  setting  up  therein  the  mortgage 
aud  notes  mentioned  in  appellee's  complaint,  executed  to 
William  Ragsdale  and  assigned  by  him  to  them,  alleging 
that  the  notes  were  due  and  unpaid,  and  praying  judg- 
ment therefor  and  for  the  foreclosure  of  their  said 
mortgage,  and  for  the  sale  of  the  mortgaged  premises,  etc. 

The  defendant  William  Day  separately  answered,  in 
five  paragraphs,  the  cross  complaint  of  Malott  and  Wiu- 
8tandley,of  which  the  fifth  paragraph  was  a  general  denial, 
and  in  each  of  the  other  four  paragraphs,  by  way  of  cross 
complaint,  he  set  up  his  title  to  the  7/^5  acre  tract  of 
land,  and  prayed  therein  for  affirmative  relief. 

The  appellant  Harry  Bright  separately  answered  in 
seven  paragraphs,  of  which  the  fourth  was  a  general  de- 
nial of  the  appellee's  complaint  and  of  the  cross  complaint 
of  Malott  and  Winstandley,  and  the  fifth  was  a  general 
denial  of  the  answer  and  the  cross  complaint  of  the  defend- 
aut  William  Day ;  and  in  each  of  the  other  paragraphs 
he  stated  special  matters,  and  asked  for  affirmative  relief. 

The  defendants  Maria  L.  Houston  and  Felicia  C. 
Lane  each  answered  separately  in  two  paragraphs,  as 
follows : 

1.  A  general  denial ;  and, 

2.  A  plea  of  coverture,  at  the  time  the  notes  in  suit 
were  executed. 

The  cause  was  put  at  issue,  and  was  tried  by  the  court 
without  a  jury,  and  a  finding  was  made  for  the  appellee, 
for  the  amount  due  on  his  note,  and  for  the  foreclosure  of 
his  mortgage,  and  that  the  said  mortgage  was  entitled  to 
priority  over  the  mortgage  assigned  to,  and  sued  upon  by, 
the  defendants  Malott  and  Winstandley;  that  the  said 
Tfijs  acre  tract  of  land  was,  by  mistake,  included  in  the 
mortgage  assigned  to,  and  sued  upon  by,  said  Malott  aud 
Winstandley,  but  that  they  purchased  said  notes  and  mort- 
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gage,  without  any  knowledge  of  such  mistake,  and  that 
there  was  then  due  the  said  Malott  aud  Winstandley 
a  certain  sum  of  money,  and  a  further  sum  would  be  due 
them,  under  their  said  mortgage,  on  the  1st  day  of  April, 
1876.  The  court  rendered  judgment  upon  its  finding,  in 
favor  of  the  appellee  and  of  the  said  Malott  and  Winstand- 
ley, for  the  several  amounts  found  due  or  to  become  due 
them  respectively,  and  for  the  foreclosure  of  their  said 
mortgages,  and  the  sale  of  the  mortgaged  premises,  and  for 
the  application  of  the  proceeds  of  such  sales,  etc. 

The  appellant  Harry  Bright  moved  the  court  in  writing 
to  modify  its  decree  and  orders  in  certain  specified  partic- 
ulars, which  motion  was  overruled,  and  to  this  ruling  he 
excepted.  His  motion  for  a  new  trial  was  also  overruled, 
and  to  this  decision  he  excepted. 

From  the  judgment  and  decree  of  the  court  below,  in 
this  cause,  the  appellant  Harry  Bright  has  alone  appeal- 
ed, and  has  assigned  in  this  court  a  large  number  of  alleged 
errors.  We  need  not  set  out,  in  this  opinion,  the  errors 
thus  assigned,  as  several  of  them  have  been  expressly 
waived  by  the  appellant's  counsel,  in  his  brief  of  this  cause 
in  this  court.  Without  any  special  reference,  therefore, 
to  the  appellant's  assignment  of  errors,  we  will  consider 
and  decide  such  questions  as  his  counsel  has  presented  for 
our  decision  and  discussed  in  his  argument  of  this  cause. 

We  may  properly  premise  that  the  chief,  if-notthe  only, 
controversy  in  this  cause  was  in  relation  to  the  equitable 
rights  of  the  several  ownera  of  the  several  parcels  of  the 
mortgaged  premises,  and  the  priority  of  such  rights,  as  be- 
tween such  owners.  The  existence  of  the  mortfiraffe  debts 
was  not  called  in  question  ;  but  the  controversy  was  in  i^ 
gard  to  the  order  in  which  the  several  parcels  of  the  mort- 
gaged premises  should  be  sold  to  pay  such  debts,  and  the 
application  of  the  proceeds  of  such  sales  respectively. 

The  first  point  made  by  counsel,  on  which   he  seems  to 
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rely,  its  that  the  cause  was  tried  below  without  issues  hav- 
ing been  joined  by  all  the  defendants  upon  the  affirmative 
answere  of  their  co-defendants,  by  filing  replies  thereto. 
If  it  be  conceded  that  such  replies  ought  to  have  been  filed 
before  the  trial  of  the  cause,  yet  it  seems  to  us  that  the 
failure  or  omission  of  the  parties  to  file  such  replies  was  a 
mere  irregularity,  and  was  certainly  not  an  available  error, 
for  which  the  judgment  below  could  or  ought  to  be  re- 
versed»  A  defendant  is  not  bound  to  go  to  trial  until  issue 
has  been  joined  ;  but,  if  he  does  so,  a  reply  is  waived,  and 
the  answer  will  be  deemed  to  have  been  controverted,  as  if 
by  a  reply  in  general  denial.  This  litis  been  the  established 
rule,  in  this  court,  for  many  years,  and  we  know  of  no  rea- 
son for  changing  it.  Earnhart  v.  Robertson^  10  Ind.  8; 
Waugh  v.  Waxtgh^il  Ind.  580;  Purdue  \.  Stevenson^  54 
Ind.  161 ;   Bass  v.  SmitK  61  Ind.  72. 

The  next  question  discussed  by  the  appellant's  attorney 
is  one  of  more  iniportance  and  of  rather  more  difficulty. 
It  relates. to  the  priority  of  the  two  mortgages  in  suit,  as 
between  each  other,  the  one  in  favor  of  the  appellee,  and 
the  other  in  favor  of  said  Malott  and  Winstandley,  as  the 
assignees  of  said  William  Ragsdale.  The  mortgage  to  the 
appellee,  as  we  have  seen,  was  executed  on  the  11th  day 
of  October,  1871,  and  it  was  recorded  in  the  recorder's 
office  of  said  Lawrence  county,  on  the  25th  day  of  October, 
1871.  The  mortgage  to  William  Ragsdale,  and  by  him  as- 
signed to   said   Malott  &   Winstandley,  was  executed  on 

the day  of  December,  1871,  and  was  recorded  in  said 

recorder's  office  on  the  18th  day  oii  December,  1871.  The 
mortgagors  in  the  two  mortgages  were  the  same.  It  ap- 
peared, however,  on  the  face  of  the  latter  mortgage  to 
William  Ragsdale,  that  it  had  been  executed  to  secure  him 
in  the  payment  of  the  unpaid  purchase-money,  for  the  real 
estate  described  in  said  mortgage,  which  was  evidenced  by 
three  promissory  notes,  dated  April  1st,  1871,  each  in  the 
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Bum  of  $1,141.25,  and  payable  ia  two,  three  and  four  years 
after  date,  and  by  another  note  dated  October  1st,  1871,  for 
$1,696.00,  payable  four  and  one- half  years  after  date;  all 
of  which  notes  were  executed  by  the  mortgagors,  except 
the  wife  of  William  H.  Lane,  to  the  oixier  of  the  mort- 
gagee, William  Ragsdale,  and  were  by  him  assigned  to  said 
Malott  &  Winstandley. 

It  is  insisted  by  the  counsel  of  the  appellant  Harry 
Bright,  that  although  the  mortgage  to  Ragsdale  was  jun- 
ior in  time,  by  about  two  months,  to  the  mortgage  to  the 
appellee  Levi  Houston,  yet,  as  the  Ragsdale  mortgage  was 
given  to  secure  the  payment  of  the  unpaid  purchase-mon- 
ey of  the  mortgaged  premises,  it  would  take  precedence 
and  would  be  entitled  to  priority  over  an  older  mortgage, 
executed  by  the  same  mortgagors,  on  the  same  premises, 
to  secure  an  ordinary  debt.  In  support  of  this  position, 
the  appellant's  counsel  rely  entirely  upon  the  provisions 
of  section  4  of  "An  act  concerning  mortgages,"  approved 
May  4th,  1852,  which  section  reads  as  follows : 

"  Sec  4.  A  mortgage  granted  by  a  purchaser  to  secure 
purchase-money,  shall  have  preference  over  a  prior  judg- 
ment against  such  purchaser."    2  R.  B.  1876,  p.  334. 

The  argument  of  counsel  is,  that  because  this  section  of 
the  statute  expressly  postpones  the  lien  of  a  prior  judg- 
ment, and  gives  precedence  and  preference  to  a  mortgage 
given  to  secure  purchase-money,  over  such  prior  judg- 
ment, therefore  it  follows  that  a  mortgage  to  secure  pur- 
chase-money must  have  precedence  and  preference  over 
prior  liens  against  such  .purchaser,  other  than  prior  judg- 
ments. The  argument  is  unsound,  and  the  position  is  un- 
tenable. If  the  General  Assembly  desired  to  give  a  mort- 
gage to  secure  purchase-money  a  precedence  and  prefer- 
ence over  other  liens  than  prior  judgments,  we  can  not 
and  do  not  doubt  but  that  they  had  sufficient  command 
of  the  English  language  to  express  clearly  their  desire  to 
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that- effect.  Then,  again,  the  lien  of  a  judgment  upon  the 
lauds  of  the  judgment  debtor  is  entirely  the  creature  of 
the  statutevand  is  not  dependent  in  any  manner  upon  the 
contract  of  the  parties.  It  begins,  continues  and  termi- 
nates at  the  will  of  the  Legislature.  For  the  space  of.  ten 
years  after  it^  rendition,  a  judgment  is  a  lien  upon  real 
estate  and  chattels  real,  liable  to  execution^  in  the  county 
where  such  judgment  is  rendered.  2  R.  S.  1876,  p.  288, 
sec.  527.  The  lien  of  the  judgment  would  attach  at  once, 
without  any  act  of  the  parties,  upon  all  real  estate  and 
chattels  real,  liable  to  execution,  acquired  by  the  judg- 
ment defendant,  in  the  proper  county,  after  the  rendition 
of  the  judgment,  and  therefore  it  was  proper  and  right,  and 
clearly  within  the  power  of  the  Legislature  to  provide  that 
the  purely  statutory  lien  of  a  judgment  should  be  post- 
poned in  favor  of  a  mortgage  given  to  secure  purchase- 
money  by  the  judgment-debtor  and  purchaser,  upon  the 
real  estate  purchased,  and  that  such  a  mortgage  should 
have  preference  over  an  older  or  prior  judgment.  This 
subject  of  the  power  of  the  Legislature  over  the  lien  of 
judgments  was  considered  by  this  court,  in  the  case  of 
Gimbel  v.  Stolte.  59  Ind.  446,  Worden,  J.,  delivering  the 
opinion,  and  it  was  then  held,  as  we  now  hold,  that, 
as  this  lien  is  given  by  statute,  so  also  it  might  be 
destroyed  or  taken  away  by  legislative  action.  If  the 
Legislature  may  entirely  destroy  the  lien  of  judgments,  it 
is  certain,  we  think,  that  the  same  law-making  power  may 
postpone  or  subordinate  such  lien  to  the  lien  of  a  mort- 
gage to  secure  purchase-money. 

The  vendor  of  real  estate  may,  if  he  choose,  exact  a 
mortgage  from  the  purchaser  to  secure  the  unpaid  pur- 
chase-money, at  the  time  of  the  sale.  That  is  the  vendor's 
right,  but  surely  he  may  waive  such  right ;  and  if  he  does 
waive  it,  and  allows  another  creditor  of  the  purchaser, 
without    notice  of   the  non-payment  of   the    purchase- 
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money,  to  secure  a  mortgage  on  the  real  estate  sold,  such 
mortgage  will  be  entitled  to  preference  over  a  mortgage 
thereafter  acquired  by  such  vendor  to  secure  .his  unpaid 
purchase-money. 

Appellant's  counsel  next  complains,  in  argument,  of  the 
decision  of  the  circuit  court,  in  overruling  his  motion  for 
a  modificatioa  of  the  judgment  and  orders  of  the  court  in 
certain  specified  particulars.  This  motion  was  in  writing, 
and  in  it  the  appellant  Harry  Bright  asked  the  court  to 
modify  its  finding,  so  as  to  subject  the  7  jVo  acre  tract  of 
land  owned  and  held  by  the  defendant  William  Day,  to 
the  payment  and  satisfaction  of  the  mortgage  sued  upon 
by  the  defendants  Malott  and  Winstandley,  equally  and 
along  with  the  175  acres  of  the  mortgaged  premises  owned 
and  held  by  said  Harry  Bright,  without  requiring  either  of 
said  tracts  to  be  first  exhausted,  but  that  each  tract  should 
be  made  to  contribute  pro  rata^  according  to  value,  to  the 
payment  of  the  mortgage  debt,  and  that  judgment  should 
be  entered  accordingly. 

Where  the  real  estate  covered  by  a  mortgage  consists  of 
several  parcels,  and  subsequent  to  such  mortgage  two  or 
more  of  such  parcels  have  been  sold  and  conveyed  by  the 
mortgagors  to  different  purchasers,  without  contract  on 
the  part  of  any  of  such  purchasers  for  the  assumption  of 
the  mortgage  debt,  upon  the  subsequent  foreclosure  of 
such  mortgage,  the  rule  is  well  settled  in  this  State,  that 
the  parcels  of  the  mortgaged  premises  so  sold  and  con- 
veyed by  the  mortgagors  before  the  foreclosure,  will  be 
ordered  to  be  sold  for  the  payment  of  the  mortgage  debt, 
in  the  inverse  order  of  the  sale  and  conveyance  thereof  by 
the  mortgagors.  So  that  the  parcel  last  sold  and  con- 
veyed by  the  mortgagors  will  be  ordered  to  be  sold  first 
by  the  sheriff,  for  the  payment  of  the  mortgage  debt,  be- 
fore any  sale  is  made  of  the  next  preceding  parcel,  and  so 
on,  inversely,  until  the  debt  and  costs  are  satisfied,  or  until 
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all  each  parcels  are  thus  sold.  Day  v.  Patterson^  18  Ind. 
114;  Williams  Y.  Perry,  20  Ind.  437;  Aiken  v.  Bruen,  21 
iDd.  137 ;  Alsop  v.  Hutchings,  25  Ind.  347  ;  and  McShir- 
ley  V.  Birt,  44  Ind.  382. 

Of  coarse  it  will  be  understood  that  the  rule  as  here 
stated  is  the  rule  which  determines  the  relative  rights  of 
the  several  purchasers  of  mortgaged  premises,  as  between 
themselves ;  and  that  it  is  subject  to  the  primary  rule,  that 
if,  at  the  time  of  foreclosure,  anj  part  of  the  mortgaged 
premises  should  be  still  owned  and  held  by  the  mort- 
gagors, such  part  must  be  ordered  to  be  sold  first  for  the 
payment  of  the  mortgage  debt  and  costs,  before  any 
sale  shall  be  made  of  any  other  part  or  parcel  of  said 
premises. 

It  would  seem  from  the  judgment  and  orders  of  the 
court,  in  the  case  at  bar,  that  they  were  made  and  rendered 
pursuant  to,  and  in  strict  conformity  with,  the  equitable 
rules  in  such  cases,  as  we  have  just  stated  them.  It  was 
claimed  by  the  defendant  William  Day,  and  alleged  in  his 
answer  and  cross  complaint,  that  the  said  mortgagors,  on 
the  —  day  of  April,  1872,  sold  and  conveyed  the  said  7tV\f 
acre  tract  to  said  William  Ragsdale,  that  Ragsdale  after- 
ward sold  and  conveyed  the  same  tract  to  one  Steven 
Younger,  and  that  said  Steven  Younger  afterward  sold 
and  conveyed  the  same  tract  to  the  defendant  William 
Day.  On  the  trial  of  the  cause,  evidence  was  introduced 
which  tended  to  sustain  these  allegations  of  the  answer 
and  cross  complaint  of  the  defendant  Day.  Of  course,  if  the 
mortgagors  sold  and  conveyed  the  said  7^55^  acre  tract  to  said 

Ragsdale,  on  the day  of  April,  1872,  and  afterward, 

on  the  15th  day  of  February,  1873,  sold  and  conveyed  to 
the  appellant  Harry  Bright  his  175  acres  of  the  mortgaged 
premises,  it  is  clear  that,  under  the  equitable  rule  above 
stated,  the  175  acres  of  the  appellant  Bright  were  liable 
to  be  sold  in  satisfaction  of  the  mortgage  and  costs,  before 
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any  sale  of  the  7,Vo  8X5 re  tract  of  the  defendant  Day  was 
made  for  that  purpose.  The  evidence  introduced  on  the 
trial  in  support  of  the  answer  and  cross  complaint  of  the 
defendant  Day  was  not  to  our  minds  of  the  most  satisfac- 
tory and  convincing  character ;  but  we  can  not,  under  the 
settled  rules  of  this  court,  obtaining  in  such  cases,  disturb 
the  finding  of  the  court  below  on  the  mere  weight  of  the 
evidence.  Rudolph  v.  Lane^  57  Ind.  116  ;  Swales  r.  South- 
ard^  64  Ind.  657 ;  and  The  Fort  Wayne^  ete.y  jR.  jR.  Co.  t. 
Husselman^  65  Ind.  78. 

The  only  remaining  question,  presented  and  discussed  by 
the  appellant's  attorney  in  his  brief  of  this  cause,  arises 
under  the  alleged  error  of  the  court  in  overruling  the  mo- 
tion of  said  Bright  for  a  new  trial.  It  is  insisted  by  coun- 
sel that  the  finding  of  the  court  was  not  sustained  by  the 
evidence  and  w&s  contrary  to  law.  We  fail  to  see  the  case 
in  that  light.  Possibly,  if  we  had  tried  the  case  below,  we 
might  have  reached  a  difierent  conclusion  in  some  respects 
upon  the  evidence  in  the  record,  in  regard  to  the  equitable 
rights  of  the  parties,  from  that  of  the  learned  judge  who 
tried  the  cause ;  but  it  can  not  be  questioned  or  doubted, 
as  it  seems  to  us,  that  there  was  sufiicient  legal  evidence, 
adduced  upon  the  trial,  tending  to  sustain  the  finding  of 
the  court  below,  on  every  material  point,  and  certainly  the 
finding  was  not  contrary  to  law.  In  such  a  case,  this  court 
can  not  weigh  the  evidence,  and,  as  we  have  already  said 
in  this  opinion,  we  can  not  disturb  the  finding  below  upon 
the  mere  weight  of  the  evidence. 

"We  find  no  available  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  costs  of  the  ap- 
pellant Harry  Bright 
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SwiGART  V.  The  State. 

Liquor  Law. — Belief  of  Juror. — Challenge  for  Oauae. — Where,  on  the  em- 
INinclIing  of  a  jury  to  try  a  licensed  liquordculer  charged  with  a  violation 
of  the  liquor  law,  a  juror  answers,  on  bis  voire  dire,  that  he  helieres  that 
a  licensed  liquor  dealer  is  not  engaged  in  a  legitimate  business,  and  can 
not  be  a  moral  man,  he  is  not  qualified  to  sit  as  a  juror,  though  he  also 
answer  that  he  believes  he  can  give  the  defendant  a  fair  and  impartial 
trial. 

From  the  Henry  Circuit  Court. 

D.  W.  Chambers,    W.  0.  Barnard  and  F.   W.  Fitzhugh, 
for  appellant. 
T.  W.  Woollen,  Attorney  General,  tor  the  State. 

B1DDLE9  J. — The  appellant  wti6  indicted,  under  section  17 
of  the  liquor  law  of  March  17th,  1875, 1  R.  S.  1876,  p.  869, 
for  keeping  a  licensed  saloon  in  a  disorderly  manner. 

Trial  hy  a  jury,  conviction  and  fine.    He  appeals. 

A  motion  to  quash  the  indictment,  and  a  motion  in 
arrest  of  judgment,  were  overruled,  and  exceptions  reserved. 
No  error  was  committed  in  these  rulings.  The  indictment 
is  clearly  sufficient. 

At  the  trial,  Isaac  Chamness  was  called  as  a  juror,  and, 
upon  his  voire  dire,  was  submitted  to  the  following  exami- 
nation : 

"Question.  Do  you  think  a  man  who  is  engaged  in 
selling  intoxicating  liquor  under  a  license  is  engaged  in  a 
legitimate  business? 

"Answer.  Never  thought  it  a  legitimate  business,  al- 
tboufch  the  law  did  grant  it. 

"Question.  Do  you  think  a  man  ensraged  in  the  sale 
ot  liquor  under  a  license  is  a  moral  man  ? 

"Answer.     I  think  not ;  I  think  him  immoral." 

To  a  further  question,  the  juror  answered,  "that  he 
had  not  such  prejudice  as  would  influence  him  in  deter- 
mining the  cause;  that  he  could  give  the  defendant  a 
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fair  and  impartial  trial,  according  to  the  law  and  the 
evidence." 

Upon  this  examination  the  defendant  challenged  the 
juror  for  cause.  The  challenge  was  overruled,  and  the 
juror  empanelled.    Exceptions  reserved. 

Was  the  juror  competent  to  serve  in  the  case  ? 

We  think  he  was  not.  He  might  have  been  put  in  a 
position  by  the  evidence  in  the  case,  which  would  require 
him  to  either  break  the  law  or  violate  his  moral  sense,  and 
thus  necessarily  be  gored  by  one  horn  or  the  other  of  the 
dilemma.  Law  is  uniform,  and  binds  all ;  the  moral  sense 
is  as  variable  as  the  difference  between  human  beings,  and 
binds  no  one  but  the  individual.  Each  person  will  be 
protected  in  his  moral  sense,  but  one  man's  moral  sense 
can  not  be  forced  upon  another.  The  law  is  to  be  ad- 
ministered on  legal  grounds  only  ;  and  what  the  law  au- 
thorizes it  will  not  hold  immoral.  Conscientious  scruples 
in  inflicting  the  death  penalty  will  render  a  juror  incom- 
petent to  try  a  charge  of  murder  in  a  case  where  the  pun- 
ishment may  be  death  ;  much  stronger  are  the  reasons  to 
disqualify  a  juror  when  he  is  called  upon  to  adjudge  a 
law,  and  decide  upon  the  facts  of  a  pursuit  which  it  author- 
izes and  upholds,  both  of  which  he  regards  as  immoral. 
The  appellant  was  entitled  to  a  juror  who  could,  without 
violating  his  moral  sense,  either  convict  him  or  acquit  him 
of  the  charge,  according  to  the  law  as  it  is,  and  the  facts 
as  they  were  proved  in  the  case.  Keiser  v.  Lines,  57 
Ind.  481. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial,  and  to 
proceed  according  to  this  opinion. 
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Decedents'  Estates. — Petition  to  Sell  Land  to  Pay  Debts  7iot  a  Civil  Action, 
—A  petition  by  an  administrator,  for  an  order  to  sell  real  estate  to  pay 
debts,  is  not  a  civil  action. 

Samk. — Appeal. to  Supreme  Courts  how  Taken. — Case  overruled, — An  appeal 
by  a  defendant  in  such  proceeding,  to  the  Supreme  Court,  is  not  authorized 
by  section  550  of  the  practice  act,  and  can  be  taken  only  in  the  manner, 
and  on  the  filing  of  the  bond,  prescribed  by  sections  189  and  190  of  the 
decedenU'  esUtes  act,  2  R.  S.  1876,  p.  557.  Hamlyn  v.  Nesbit,  37  Ind.  284, 
overruled. 

^\yL^.— Remedy  of  Jnjant  Defendant — Appearance  atid  Assent  of  Ouardian. 
—Mtatake, — Fraud. —  Where  an  infant  defendant  in  such  proceeding  has 
appeared  thereto  by  his  guardian  or  a  guardian  ad  litem,  who  has  signi- 
fied his  assent  in  writing  to  the  sale  of  the  real  estate,  the  only  remedy  of 
the  ward  against  fraud  or  a  mistake  in  such  proceeding  is  under  sections 
176  and  177  of  the  decedents'  estates  act.  2  R.  S.  1876,  p.  554,  by  a  direct 
suit  by  him,  to  be  instituted  within  three  years  after  attaining  majority. 

Sauh.^ Judgment. — Such  proceeding  is  final,  if  it  be  free  from  fraud  or 
mistake. 

Appeal  TO  SuPREMK  Court.— /?<!;?<rff^  of  Statute,-- Common  Pleas  Court.-- 
Section  550  of  the  practice  act,  authorizing  appeals  to  the  Supremo  Court, 
was  repealed  by  the  amendatory  act  of  March  14th,  1877,  Acts  1877, 
Spec.  Sess.,  p.  59,  which  wont  into  effect  on  July  2d,  1877,  so  far  as  the 
same  provided  for  appeals  from  common  pleas  courts. 

From  the  Union  Common  Pleas  Court. 

Tucker  and Seward,  for  appellants. 

B.  Burke  B,nd  L.  H.  Stanford,  for  appellees. 

HowKjJ. — The  record  of  this  cause  was  filed  in  this 
court  on  the  18th  day  of  August,  1877,  more  than  four 
years  after  the  act  of  March  6th,  1873,  inter  alia,  abolishing 
courts  ot*  common  pleas,  became  a  law  of  this  State.  It 
appears  from  this  record  that  at  the  March  term,  1869,  of 
the  court  of  common  pleas  of  Union  county,  Louisa  J. 
Johnson,  administratrix  of  the  estate  of  Robert  B.Johnson, 
deceased,  presented  to  the  court  her  verified  petition,  in 
which  she  alleged,  among  other  things,  that  there  was  a 
probable  deficit  of  the  personal  property  belonging  to  said 
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decedent's  estate,  wherewith  to  pay  the  claims  against  said 
estate,  of  about  the  sum  of  $888.07 ;  that  the  decedent  was 
the  owner,  at  the  time  of  his  death,  of  several  town  lots, 
described  by  their  numbers,  in  the  town  of  Liberty,  Union 
county,  Indiana,  liable  to  be  made  assets  for  the  payment  of 
the  debts  of  his  estate ;  that  said  lots  had  not  been  invento- 
ried and  appraised,  but  they  were  of  the  probable  value  of 
$3,000.00  ;  that  the  decedent  left,  as  his  heirs  at  law,  Lou- 
isa J.  Johnson,  his  widow,  and  Isabella,  Charlotte,  George 
M.  and  Warren  Johnson,  his  infant  children ;  and  that 
James  H.  Johnson  was  the  legally  appointed  guardian  of 
said  infant  children.  Wherefore  the  said  administratrix 
asked  for  an  order  for  the  sale  of  said  real  estate  to  pay 
debts,  according  to  law. 

With  said  petition,  Louisa  J.  Johnson,  the  widow  of  said 
decedent,  filed  her  assent  in  writing  to  the  sale  of  the  real 
estate  described  in  the  petition,  and  alleged  that  she  was 
the  owner,  as  a  tenant  in  common  with  the  infant  children 
of  the  decedent,  of  the  one-third  part  of  said  real  estate ; 
and  she  oftered,  in  case  the  real  estate  was  sold,  to  join  in 
the  conveyance  thereof  to  the  purchaser,  upon  the  payment 
to  her  of  one-third  of  the  purchase-money,  according  to 
law. 

With  said  petition,  also,  James  H.  Johnson,  the  legal 
guardian  of  said  infant  children,  filed  his  written  assent  to 
the  sale  of  the  real  estate  described  in  said  petition,  and 
said  therein  that  he  believed  it  to  be  necessary  to  pay  the 
debts  of  said  estate,  and  that  the  surplus,  after  the  pay- 
ment of  such  debts,  could  be  invested  for  the  better  inter- 
ests of  his  said  wards. 

Upon  the  filing  of  said  petition  for  the  sale  of  the  de- 
cedent's real  estate,  and  of  the  written  assent  thereto  of 
the  decedent's  widow  and  of  the  legal  guardian  of  the  in- 
fant children  and  heirs  at  law  of  the  decedent,  and  appar- 
ently  on  the  same  day,  an  order  was  made  by  said  court 
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of  common  pleas,  authorizing  the  administratrix  of  said 
decedent's  estate  to  sell  the  said  real  estate,  either  at  pub- 
lic or  private  sale,  upon  the  terms  and  conditions  pre- 
scribed in  said  order ;  that,  before  selling  said  real  estate, 
the  administratrix  should  tile  her  bond  in  the  sum  of  six 
thousand  dollars,  with  security  to  be  approved  by  the  clerk 
of  said  court ;  and  that  she  should  report  her  proceedings 
under  said  order  at  the  next  term  of  said  court,  until 
which  time  the  said  cause  was  continued. 

On  the  same  day  and  at  the  same  term  of  said  court 
of  common  pleas,  the  said  Louisa  J.  Johnson,  administra- 
trix, rendered  to  the  court  an  account  current  of  her 
debits  and  credits  in  the  estate  of  said  Robert  B.  Johnson, 
deceased ;  and  with  said  account  she  tendered  to  said 
court  her  written  resignation  of  the  duties  and  trusts  of 
her  administration.  The  court  then  and  there  approved 
of  said  account  current,  and  ordered  that  it  be  entered  of 
record;  and  the  court  then  and  there  accepted  the  resig- 
nation of  said  Louisa  J.  Johnson,  administratrix,  and  or- 
dered that,  upon  her  payment  to  her  successor  in  said  trust 
of  the  assets  of  the  estate  of  said  Robert  B.  Johnson, 
deceased,  yet  to  be  administered,  and  taking  and  filing  his 
Feceipt  for  the  same  with  the  papers  of  said  estate,  she, 
the  said  Louisa  J.  Johnson,  should  be  discharged  from  fur- 
ther service  as  such  administratrix. 

Afterward,  on  the  1st  day  of  April,  1869,  William  M. 
Clark  was  appointed  by  the  clerk  of  said  court  of  com- 
mon pleas,  in  vacation,  and  gave  bond  and  qualified,  as 
administrator  de  bonis  non  of  the  estate  of  said  Robert  B. 
Johnson,  deceased,  and  letters  of  administration  were 
issued  to  him  accordingly;  which  said  appointment 
and  letters  were  afterward,  at  its  July  term,  1869,  ap- 
proved and  adopted  as  its  own  act,  by  said  court  of  common 
pleas. 

Afterward,  at  the  same  July  term,  1869,  of  said  court 
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of  common  pleas,  the  said  William  M.  Clark,  administra- 
tor as  aforesaid,  made  thereto  his  written  report,  duly  ver- 
ified by  his  oath,  to  the  effect  that,  under  and  pursuant  to 
the  said  order  of  said  court,  made  upon  the  petition  of  his 
predecessor  in  said  trust,  he  had  advertised  and  sold  at  public 
auction,  according  to  law,  the  several  parcels  of  real  estate, 
in-  said  order  and  petition  described,  to  certain  named  per- 
sons for  certain  named  prices,  which  said  prices  were  more 
than  two-thirds  of  the  appraised  value  thereof  respectively, 
and  that  the  said  several  purchasers  had  each  and  ill  com- 
plied with  the  terras  of  sale  prescribed  in  said  order,  which 
said,  report  was  approved  by  the  court ;  and  it  w^as  ordered 
by  the  court  that  said  report  be  entered  of  record,  and  that 
the  said  William  M.  Clark,  administrator  as  aforesaid, 
should  make  and  report  to  the  court,  for  its  approval, 
deed3  of  conveyance  to  the  said  several  purchasers  of  the 
several  parcels  of  real  estate  by  them  respectively  pur- 
chased ;  w^hich  was  done  accordingly,  on  the  28th  day  of 
July,  1869. 

Nearly  eight  years  after  these  deeds  of  conveyance  of 
the  said  several  parcels  of  the  decedent's  real  estate  had 
been  examined  and  approved  by  the  court  of  common 
pleas  of  Union  county,  and  had  been  ordered  to  be  deliv- 
ered  to  the  several  purchasers  thereof  respectively,  to  wit, 
on  the  16th  day  of  July,  1877,  Charlotte  and  Charles  L. 
Seward,  Warren  Johnson,  George  M.  Johnson,  and  Isabella 
and  Benton  Shriner  appealed  from  the  orders  and  proceed- 
i  rigs  of  said  court  of  common  pleas,  upon  the  petition  of 
Louisa  J.  Johnson,  administratrix  of  the  estate  of  Robert 
13.  Johnson,  deceased,  for  the  sale  of  the  decedent's  real  es- 
tate for  the  payment  of  the  decedent's  debts,  by  filing  a 
certified  transcript  of  said  orders  and  proceedings  in  this 
court.  The  said  appellants  have  made  defendants  to  this 
appeal,  or  appellees  in  this  court,  Louisa  J.  Johnson,  ad- 
ministratrix, and  William  M.  Clark,  administrator  de  bonis 
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non  of  the  estate  of  Robert  B.  Johnson,  deceased,  and  the 
several  purchasers  of  the  decedent's  real  estate,  sold  and 
conveyed    to  them  as    aforesaid    by    said    administrator. 

With  their  assignment  of  errors,  the  appellants  have  filed 
an  affidavit  to  the  effect  that  Charlotte  Seward,  formerly 
Johnson,  intermarried  with  Charles  L.  Seward,  became  21 
years  of  age  on  April  9th,  1875 ;  that  Isabella  Shriner, 
formerly  Johnson,  the  wife  of  Benton  Shriner,  became  21 
years  of  age  on  September  25th,  1873 ;  that  Warren  John- 
son became  21  years  of  age  on  March  30th,  1877 ;  and  that 
George  M.  Johnson  became  21  years  of  age  en  September 
loth,  1872. 

The  appellees  have  moved  this  court  in  writing  to  dis- 
miss this  appeal,  for  the  following  reasons,  to  wit : 

"1.  Because  the  clerk's  certificate  to  the  transcript  is 
insufficient,  in  this,  that  it  does  not  show  that  the  tran- 
script contains  ^  complete  copies  of  all  the  papers  and  en- 
tries in  said  cause ; ' 

"  2.    Because  no  appeal  bond  has  been  filed ; 

"  3.  Because  the  record  affirmatively  shows,  sworn  to 
by  "^counsel  for  appellants  and  one  of  the  appellants  in 
the  cau^e,  that  each  of  the  four  appellants,  Charlotte  Sew- 
ard, Warren  Johnson,  George  M.  Johnson  and  Isabella 
Sbriner,  children  of  the  decedent,  was  at  the  final  judg- 
ment in  the  cause,  and  all  of  them  were  for  more  than 
three  years  thereafter,  minors  under  the  age  of  twenty-one 
years ;  and  the  record  shows  that  Louisa  J.  Johnson  is  the 
mother  of  these  children,  and  the  other  two  appellants  are 
husbands  of  two  of  these  children,  and  have  no  interest 
outside  of  this  condition.  Upon  this  admission,  we"  (the 
appellees)  "  claim  the  appeal  ought  to  be  dismissed." 

Substantially  the  same  objections  were  presented  by  the 
appellees  to  the  prosecution  of  this  appeal,  in  and  by 
their  answer  to  the  appellants'  assignment  of  errors  on  the 
record  of  this  cause. 
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The  first  reason  assigned  by  the  appellees  for  the  dis- 
missal of  this  appeal,  in  their  written  motion  therefor,  has 
since  been  obviated  by  the  return  by  the  clerk  of  the 
Union  Circuit  Court,  to  a  writ  of  certiorari  awarded  in 
this  cause  upon  the  appellants'  application,  of  a  proper 
certificate  under  the  seal  of  said  court  and  tested  by 
such  clerk,  to  the  effect  that  the  transcript  filed  in  this 
court  contains  complete  copies  of  all  the  papers  and  en- 
tries in  said  cause. 

The  second  and  third  reasons  for  the  dismissal  of  this 
appeal,  assigned  by  the  appellees  in  their  written  motion, 
may  be  properly  considered  together.  Petitions  for  the 
sale  of  the  real  estate  of  decedents,  for  the  payment  of 
the  debts  and  liabilities  of  decedents'  estates,  whether  filed 
by  executors,  administrators  or  creditors  of  such  decedents, 
are  not  civil  actions.  They  are  propeedings  strictly  sui 
generis ;  and  in  the  institution,  prosecution  and  final  de- 
termination thereof,  and  at.  ^very  step  in  the  progress 
thereof,  they  must  be  governed  and  controlled  by  the  stat- 
utory provisions  which  are  expressly  applicable  thereto, 
and  by  and  under  which  they  are  authorized,  and  the 
practice  therein  is  prescribed.  These  proceedings  are  nec- 
essary parts  of  the  settlement  of  decedents'  estates,  and 
are  governed  and  controlled  in  every  particular  by  the  pro- 
visions and  requirements  of  "An  act  providing  for  the  set- 
tlement of  decedents'  estates,"  etc.,  approved  June  17th, 
1852.  This  court  has  decided,  that  this  statute  evidently 
contemplates  that  the  estate  of  every  decedent  shall  be 
settled  by  administration,  under  the  approval  of  the  proper 
court.     Leonard  v.  Blair^  59  Ind.  510. 

The  statute  has  made  ample  and  suitable  provisions,  as 
it  seems  to  us,  for  the  institution  of  proper  and  necessary 
proceedings,  and  the  course  of  procedure  therein,  for  the 
conversion  of  decedents'  real  estate  into  assets  for  the  pay- 
ment of  the  debts  and  liabilities  of  decedents ;    and  to  any 
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one  aggrieved,  or  so*  considering  himself,  by  any  decision 
of  any  matter  growing  out  of  or  connected  with  such  pro- 
ceedings, this  statute  has  provided  for  an  appeal  to  this 
court,  the  mode  of  taking  such  appeal,  and  the  time  within 
which  it  must  be  taken.  Thus,  in  section  189  of  said  act, 
it  is  provided  that  any  person  considering  himself  aggrieved 
by  any  decision,  growing  out  of  any  matter  connected  with 
the  decedent's  estate,  may  appeal  to  this  court,  upon  filing 
with  the  clerk  of  the  court  below  a  bond  with  penalty  in 
double  the  sum  in  controversy,  in  cases  where  an  amount 
of  money  is  involved,  or,  where  there  is  none,  in  a  reason- 
able sum  to  be  designated  by  such  clerk,  with  sufiicient 
surety,  payable  to  the  opposite  party  in  such  appeal,  con- 
ditioned for  the  diligent  prosecution  of  such  appeal,  and 
the  payment  of  all  costs,  if  costs  be  adjudged  against  the 
appellant.  And  in  section  190  of  said  act  it  is  provided 
that  "Such  appeal  bond  shall  be  filed  within  thirty  days  after 
the  decision  complained  of  is  made,  unless  for  good  cause 
shown,"  this  court  '-shall  direct  such  appeal  to  be  granted 
on  the  filing  of  such  bond  within  one  year  after  such  de- 
cision ;  but  any  person  who  is  aggrieved,  desiring  such  ap- 
peal, may  take  the  same  in  his  own  name,  without  joining 
with  any  other  person."     2  R.  S.  1876,  p.  557. 

It  will  be  seen  by  reference  to  these  two  sections  of  the 
statute,  that  we  have  given  the  substance  of  their  provi- 
sions, as  they  must  now  be  read,  since,  by  the  circuit  court 
act  of  March  6th,  1873,  courts  of  common  pleas  were 
abolished,  and,  by  section  79  of  said  act,  circuit  courts 
were  clothed  with  the  same  jurisdiction  theretofore  exer- 
cised by  courts  of  common  pleas,  and  it  was  provided 
that  "all  laws  and  parts  of  laws  ooncerning  said  courts  of 
common  pleas,  shall  be  hereafter  construed  to  mean  and 
apply  to  said  circuit  courts,  so  far  as  the  same  may  be  ap- 
plicable." 1  R.  S.  1876,  p.  390. 

We  are  clearly  of  the  opinion  that,  in  such  a  case  or  pro- 
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ceeding  as  the  one  now  before  us,  an  appeal  will  not  lie 
to  this  court  from  any  decision  of  the  court  below,  "grow- 
ing out  of  any  matter  connected  with  the  decedent's  es- 
tate," except  in  the  manner,  and  within  the  time,  such  ap- 
peals are  authorized  by  the  express  provisions  of  said  sec- 
tions  189  and  190  of  the  aforesaid  act  for  the  settlement  of 
decedents'  estates.  We  are  aware  that  in  the  case  of 
Hamlyn  v.  Nesbity  37  Ind.  284,  and  perhaps  in  other 
cases,  this  court  has  reached  an  entirely  different  conclu- 
sion, upon  the  question  now  under  consideration,  from  the 
one  we  now  announce.  In  the  case  cited,  and  perhaps  in 
other  cases,  it  has  been  held  that  appeals  would  lie  and 
might  be  taken  to  this  court,  from  the  decisions  of  the  cir- 
cuit or  common  pleas  courts  in  the  proceedings  or  eases  au- 
thorized and  governed  by  the  provisions  and  requirements 
of  the  aforesaid  act  for  the  settlement  of  decedents'  estates, 
under  and  in  accordance  with  section  550  of  the  practice 
act,  in  civil  cases.  2  R.  S.  1876,  p.  238.  We  can  not  con- 
cur in  the  decisions  of  this  couf  t  in  the  cases  cited  and  re- 
ferred to;  for  it  seems  to  us,  they  are  in  direct  conflict,  not 
only  with  the  express  letter  of  said  sections  189  and  190, 
the  substance  of  which  we  have  already  given,  but  also 
with  the  entire  plan  and  purpose  of  the  statute  which  pro- 
vides for  the  settlement  of  decedents'  estates  and  the  whole 
course  of  procedure  in  effecting  such  settlement. 

Thus,  in  section  112  of  the  decedents'  estates  act,  it  is 
provided  that,  "At  the  end  of  one  year  from  the  first  issu- 
ing of  letters 'thereon,"  the  estate  of  the  decedent  shall  be 
finally  settled,  unless  the  court  may  deem  it  necessary,  or 
the  interests  of  the  estate  require,  that  the  final  settlement 
thereof  should  be  thereafter  continued.  Again,  in  section 
2  of  an  act  approved  March  1st,  1855,  to  repeal  section  50 
of  the  act  of  June  17th,  1852,  for  the  settlement  of  dece- 
dents' estates,  "and  providing  for  credit  on  the  sale  of 
personal  property,"  it  was  provided  that  a   credit  of  not 
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more  than  twelve  months  should  be  given  on  all  sales  of  a 
decedent's  personal  property,  2  R.  S.  1876,  p.  509,  note; 
and  in  sales  of  the  decedent's  real  estate,  it  was  expressly 
provided  in  section  83  of  the  original  act  of  June  17th, 
1852,  that  "no  credit  shall  be  directed  to  be  given  for  more 
than  eighteen  months."  2  R.  S.  1876,  p.  526.  The  intent 
and  purpose  of  the  act  providing  for  the  settlement  of  de- 
cedents' estates  were  the  speedy  settlement  of  said  estates, 
the  final  determination,  without  unnecessary  delay,  of  all 
questions  involved  in  or  aflFecting  said  estates,  the  prompt 
payment  of  all  the  decedent's  debts  and  liabrlities^  and  the 
distribution  at  once  of  the  surplus,  if  any,  of  the  estate, 
to  the  parties  lawfully  entitled  thereto. 

On  the  contrary,  under  sections  550  and  561  of  the 
practice  act  in  civil  cases,  as  the  same  remained  in  full 
force  in  this  State,  from  the  6th  day  of  May,  1853,  until 
the  act  of  March  14th,  1877,  amendatory  of  said  sections, 
took  eflfect  and  became  a  law,  on  the  2d  day  of  July, 
1877,  appeals  might  be  taken  to  this  court,  by  either  party, 
from  all  final  judgments  of  the  courts  of  common  pleas 
and  circuit  courts,  in  civil  cases,  except,  etc.,  "  within 
three  years  from  the  time  the  judgment  is  rendered."  2 
R.  8. 1876,  p.  243. 

It  is  very  clear,  we  think,  that  the  Legislature  never  in- 
tended that  the  settlement  of  a  decedent's  estate  might  be 
delayed  and  embarrassed  by  appeals  to  this  court  from 
decisions  rendered  in  the  progress  of  such  settlement,  at 
any  time  within  three  years  after  the  decisions  were  made ; 
and  therefore,  in  said  section  189  and  190  of  the  act  pro- 
viding for  the  settlement  of  decedents'  estates,  it  was  ex- 
pressly provided,  that  any  person  considering  himself 
aggrieved  by  any  such  decision  might  appeal  therefrom  to 
this  court,  but  only  by  filing  bond  with  secnritjs  for  the 
diligent  prosecution  of  such  appeal,  within  thirty  days 
after  the  decision  complained  of  was   made,   unless  this 
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court,  "  for  good  cause  shown,"  should  authorize  the  ap- 
peal to  be  taken  after  the  expiration  of  thirty  days,  but 
even  then,  in  any  event,  the  appeal  must  be  taken  by 
"the  filing  of  such  bond  within  one  year  after  such 
decision." 

In  the  case  at  bar,  the  appellants  filed  no  bond,  with 
security,  conditioned  for  their  diligent  prosecution  of  their 
appeal  to  this  court,  and  the  payment  of  all  costs,  if 
costs  should  be  adjudged  against  them,  with  the  clerk 
of  the  court  of  common  pleas  of  Union  county,  or  of  the 
Union  Circuit  Court.    Indeed,  the  appellants  do  not  claim, 

* 

as  we  understand  them,  that  they  intended  or  attempted 
to  appeal  from  the  decision  of  the  court  of  common  pleas 
of  Union  county,  under  and  in  compliance  with  the  pro- 
visions and  requirements  of  said  sections  189  and  190  of  the 
act  providing  for  the  settlement  of  decedents'  estates.  It 
is  evident,  we  think,  that  the  appellants  intended  to  take 
this  appeal,  and,  so  far  as  they  might  lawfully  do  so,  have 
taken  this  appeal,  under  and  in  conformity  with  the  pro- 
visions of  the  last  sentence  of  section  556  of  the  practice 
act,  by  procuring  from  the  clerk  of  the  Union  Circuit  Courts 
as  the  lawful  custodian  of  the  records  and  papers  remaining 
on  file  in  the  court  of  common  pleas  of  Union  county  at 
the  time  such  court  was  abolished,  a  certified  transcript  of 
the  record  and  proceedings  of  such  court  of  common  pleas, 
in  the  matter  of  the  petition  of  the  administratrix  of  the 
estate  of  Robert  B.  Johnson,  deceased,  for  the  sale  of  such 
decedent's  real  estate  for  the  payment  of  debts,  and  by 
filing  such  transcript  in  the  oflice  of  the  clerk  of  this  court. 

■ 

2  R.  S.  1876,  p.  241.  Such  an  appeal  of  such  a  cause  or 
proceeding  is  not  warranted  or  authorized  by  any  law  of 
this  State. 

If  an  appeal  would  lie  to  this  court,  from  the  decision  of 
any  question  connected  with  the  settlement  of  a  decedent's 
estate,  under  the  provisions  of  the  practice  act,  it  might 
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well  be  doubted  if  this  appeal  coald  be  maintained,  as  an 
appeal  from  the  court  of  common  pleas  of  Union  county. 
Prior  to  July  2d,  1877,  it  was  provided  in  section  550  of 
the  practice  act,  that  appeals  might  be  taken  from  the  courts 
of  common  pleas  and  the  circuit  courts  to  this  court.  2  R. 
8.  1876,  p.  238.  But,  on  the  day  last  named,  the  act  of 
March  14th,  1877,  amending  said  section  550,  having  been 
"published  and  circulated  in  the  several  counties  of  this 
State,  by  authority,"  as  evidenced  by  the  Governor's  proc- 
lamatiou,  ofwhich  we  take  judicial  notice,  became  a  law  of 
this  State.  In  this  amended  section  550  of  the  practice 
act,  provision  is  made  for  appeals  to  this  court  from  the 
circuit  courts  and  the  superior  courts ;  but  the  amended 
section  contains  no  provision  whatever  authorizing  ap- 
peals to  this  court  from  the  courts  of  common  pleas.  Acts 
1877,  Spec.  Sess.,  p.  59.  The  transcript  of  the  record  of 
this  case  or  proceeding,  as  we  have  seen,  was  filed  in  this 
court  on  the  18th  day  of  August,  1877,  or  nearly  seven 
weeks  after  the  amended  section  550,  which  virtually  re- 
pealed so  much  of  the  original  section  550  as  authorized 
appeals  to  this  court  from  the  courts  of  common  pleas,  be- 
came a  law  of  this  State.  So  that  it  would  seem  that,  at 
the  time  the  appellants  intended  and  attempted  to  appeal 
this  case  or  proceeding  to  this  court,  from  the  court  of 
common  pleas  of  Union  county,  by  procuring  and  filing  in 
the  clerk's  office  of  this  court  a  transcript  of  the  record  of 
said  court  of  common  pleas,  in  conformity  with  the  provi- 
sions of  said  section  556  of  the  practice  act,  that  portion  of 
said  section  550  of  the  code,  which  had  originally  author- 
ized appeals  to  this  court  from  courts  of  common  pleas, 
had  been  virtually  repealed  by  the  amended  section  550, 
and  appeals  to  this  court  from  the  courts  of  common 
pleas  were  no  longer  authorized  nor  provided  for,  in 
or  by  the  code  of  practice  in  civil  cases  in  the  courts  of 
this  State. 
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It  has  seemed  to  us,  from  our  examination  of  the  record 
of  this  case,  that  the  appellants  have  entirely  mistaken 
their  remedy,  if  they  had  any.  Doubtless,  there  were  in- 
formalities and  imperfections  in  the  proceedings  set  out  in 
the  record, — so  gross  apparently,  that  it  would  seem  the 
appellants  might  have  readily  procured  their  avoidance  and 
had  them  set  aside,  if  they  had  proceeded  in  the  proper 
manner  and  at  the  proper  time.  As  we  have  seen,  the 
legal  guardian  of  the  appellants,  then  infants,  appeared 
fully  to  the  petition  of  the  administratrix  for  the  sale  of 
the  decedent's  real  estate,  and,  as  he  Avas  authorized  to  do 
in  and  by  section  77  of  the  act  for  the  settlement  of  de- 
cedents' estates,  he  signified  in  writing  his  assent  to  the 
sale  of  such  real  estate.    2  R.  S.  1876,  p.  522. 

In  section  176  of  the  said  act  providing  for  the  settle- 
ment of  decedents'  estates,  it  is  provided  as  follows : 

"In  all  suits  and  proceedings  instituted  under  the  pro- 
visions of  this  act,  in  which  infants  maybe  plaintifts, com- 
plainants or  defendants,  such  infants  shall  appear  by  their 
guardian  at  law,  or  guardian  ad  litem,  appointed  by  the 
court ;  and  such  suits  or  proceedings,  if  conducted  in  good 
faith,  shall  not  be  liable  to  be  opened  by  such  infants,  upon 
arriving  at  full  age." 

The  proper  supplement  to  this  section  is  the  next  sec- 
tion,  177,  which  reads  as  follows  : 

"Any  such  infant,  after  arriving  at  full  age,  may, 
within  three  years  thereafter,  upon  the  proper  proceed- 
ings being  instituted  by  him,  have  any  judgment,  order 
or  decree,  opened  or  annulled,  or  set  aside,  if  he  can 
show  that  the  same  was  obtained  by  mistake  or  through 
fraud."     2  K.  S.  1876,  p.  554. 

In  these  two  sections,  176  and  177,  of  the  act  providing 
for  the  settlement  ot  decedents'  estates,  as  it  seems  to 
us,  the  entire  law  of  this  State,  on  the  subject  under  con- 
sideration, is  compactly  stated  or  clearly  implied ;  and  the 
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remedy  of  the  appellants,  if  they  had  any,  for  their  real 
or  supposed  grievances,  after  their  arrival  at  full  age,  is 
pointed  out  with  clearness  and  accuracy.  If  the  proceed- 
ings of  the  proper  court  in  the  settlement  of  a  decedent's 
estate  have  been  conducted  in  good  faith  and  are  free 
from  mistake  or  fraud,  and  the  infant  parties  to  such  pro- 
ceedings have  appeared  therein  by  their  guardian  at  law 
or  guardian  ad  litem  appointed  by  such  court,  then  such 
proceedings  are  final  and  are  not  liable  to  be  opened,  or 
annulled,  or  set  aside  by  such  infants  upon  arrival  at  full 
age.  If,  however,  such  proceedings  have  not  been  con- 
ducted in  ffood  faith,  and  if  the  infant  parties  have  not 
appeared  therein  by  their  guardian  at  law  or  guardian  ad 
lifem^  then  such  proceedings  are  not  necessarily  final,  but 
they  are  liable  to  be  opened  by  such  infants  upon  arriving 
at  full  age.  In  such  a  case,  the  remedy  of  such  infant, 
upon  his  arrival  at  full  age,  is  not  an  appeal  to  this  court 
from  the  proceedings  complained  of;  but,  in  a  direct  suit, 
to  be  instituted  by  such  infant,  at  any  time  within  three 
years  after  he  becomes  of  full  age,  he  may  have  any  judg- 
ment, order  or  decree,  made  or  rendered  in  and  during  the 
settlement  of  the  estate,  "  opened  or  annulled,  or  set  aside, 
if  he  can  show  that  the  same  was  obtained  by  mistake  or 
through  fraud." 

In  conclusion,  we  hold  that  the  appeal  in  this  case  or 
proceeding  is  not  authorized  by  law,  and  the  appellees' 
motion  to  dismiss  such  appeal  ought  to,  and  must  be, 
aUHtained. 

In  80  far  as  this  decision  is  in  conflict  with  the  case  of 
Hardyn  v.  Nesbit,  suj)ra,  and  any  other  cases  in  the  reports 
of  this  court,  the  latter  cases  are  overruled. 

The  appeal  in  this  case  is  dismissed,  at  the  costs  of  the 
appellants. 
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Criminal  Law. — Aaaault  and  Battery,  with  Intent. — Former  Convietion  of 
the  Assault  and  Battery. — Instruction  directing  Acquittal. —  Question  of 
Law  Reserved. — On  the  trial  of  a  defendant  indicted  for  assault  and  haU 
tery,  with  intent  to  murder,  the  court  instructed  the  jury  that.  "  under  the 
evidence,  had  the  defendant  killed"  the  person  assaulted,  he"  would  have 
been  guilty  of  involuntary  manslaughter  ;"  that,  if  they  found  him  guilty  of 
the  intent  charged,  "  under  the  evidence  it  would  be ''  the  duty  of  the 
court  "  to  set  the  verdict  aside  ;  "  and  that,  "  as  it  i%  admitted  that  the 
defendant  has  been  fined  for  the  assault  and  battery,"  they  should  "  bring 
in  a  verdict  of  not  guilty.** 

Held,  on  appeal  by  the  State,  on  a  question  of  law  reserved  as  to  the  cor- 
rectness of  the  instruction,  that  its  correctness  depends  wholly  upon  the 
evidence  in  the  case,  and  as  that  would  involve  a  decision  by  the  Supreme 
Court  on  a  matter  of  fact  only,  the  appeal  is  not  authorized  by  section  119, 
2R.  S.  1876,p  405. 

From  the  Montgomery  Circuit  Court. 

T.  W,  Woollen,  Attorney  General,  G.  W.  Collings,  Pros- 
ecuting Attorney,  D.  A.  Roach  and  A.  B.  Cunningham^  for 
the  State. 

(t.   W.  Paul  and  J.  E.  Humphries^  for  appellee. 

WoRDEN,  J. — The  appellee  was  indicted,  in  the  court  be- 
low, for  £(n  assault  and  battery  upon  the  person  of  one 
Manners  Washburn,  by  shooting  him  with  a  pistol,  with 
intent  to  murder  him.  Upon  trial  he  was  acquitted  and, 
the  State  appeals  upon  the  question  involved  in  the  giving 
of  the  following  charge  by  the  court  to  the  jury,  viz.  : 

"  I  am  of  the  opinion,  in  this  case,  that,  under  the  evi- 
dence, had  the  defendant  killed  Manners  Washburn,  he 
would  have  been  guilty  of  involuntary  manslaughter;  and,  ' 
if  you  were  to  bring  in  a  verdict  finding  him  guilty  of  the 
intent  to  kill  and  murder  said  Manners  Washburn,  under 
the  evidence  in  this  case,  it  would  be  my  duty  to  set  the  ver- 
dict aside  ;  and,  as  it  is  admitted  that  the  defendant  has  been 
fined  for  the  assault  and  battery,  charged  in  the  indict- 
ment, upon  Manners  Washburn,  you  will  bring  in  a  ver- 
dict of  not  guilty. 


NOVEMBER  TERM,  1879.  303 

The  State  v.  Campbell. 

The  latter  branch  of  the  charge  was  clearly  right,  if  the 
first  was ;  for,  if  the  defendant  was  not  guilty  of  the  intent 
charged,  and  had  been  fined  for  the  assault  and  battery,  he 
was  entitled  to  an  acquittal. 

The  charge  was  equivalent  to  a  statement,  by  the  court 
to  the  jury,  that  there  was  no  evidence  tending  to  show 
that  the  assault  and  battery  charged  was  perpetrated  by  the 
defendant  with  an  intent  to  kill  Washburn,  and  that  the 
jury  should  acquit  him  of  such  intent. 

We  have  no  doubt,  if  there  was  no  evidence  tending  to 
prove  the  intent  charged,  that  the  court  had  a  right  to 
give  the  charge  and  direct  an  acquittal.  Dodge  v.  Gaylord^ 
53  Ind.  365,  and  authorities  there  cited. 

We  might  look  into  the  evidence,  which  is  contained  in 
the  record,  and  say  whether,  in  our  opinion,  there  was  or 
was  not  any  evidence  tending  to  establish  the  intent 
charsfed,  and  therefore  whether,  in  our  opinion,  the 
charge  was  or  was  not  correctly  given,  but  in  so  doing  we 
should  be  deciding  a  question  of  fact,  rather  than  one  of 
law ;  for  the  correctness  of  the  charge  depends  upon  the 
presence  or  absence  of  evidence  tending  to  prove  the  intent 
charged  in  the  indictment.  And  the  question  arises 
whether  an  appeal  lies  to  this  court  in  such  case. 

If  the  charge  were  not  dependent  upon  the  evidence  for 
its  correctness,  an  appeal  would  doubtless  lie.  But  where 
we  can  not  pass  upon  the  correctness  of  a  charge  without, 
for  that  purpose,  passing  upon  the  facts  of  the  case,  we 
think  an  appeal  by  the  State  does  not  lie. 

It  was  not  intended,  by  the  statute  authorizing  the  State 
to  appeal  in  cases  of  acquittal,  2  R.  S.  1876,  p.  405,  sec. 
119,  that  this  court  should  review  questions  of  fact  decid- 
ed in  the  court  below,  but  only  questions  of  law.  The 
State  V.  Hall^  58  Ind.  512 ;  The  State  v.  Van  Valkenburgy 
60  Ind.  302. 

The  object  of  such  appeal  is,  not  to  obtain  a  reversal  of 
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the  judgment  below,  but  to  settle  a  rule  of  law  that  shall 
be  binding  on  the  interior  courts,  and  for  their  guidance 
in  future  cases. 

As  was  said  in  the  case  of  The  State  v.  Hall^  supra, 
"The  opinions  which  this  court  is  authorized  to  pronounce, 
on  an  appeal  by  the  State,  under  the  statute,  must  be 
upon  matter  of  law,  and  not  of  fact.  Such  opinions  upon 
matters  of  law  might  be  binding  upon  the  courts  below  ou 
the  trial  of  future  causes ;  but  the  opinions  of  this  court 
upon  matters  of  fact  can  be  binding  upon  no  one,  except 
in  the  case  in  which  they  are  pronounced.  Opinions  of 
the  latter  class  could  not  form  a  rule  of  decision  binding 
upon  the  inferior  courts." 

If  we  were  to  look  into  the  evidence  in  the  case  before 
us  and  determine  whether,  in  our  opinion,  there  was  or 
was  not  evidence  tending  to  prove  the  intent  charged  ia 
the  indictment,  and  therefore  whether  the  charge  was  or 
was  not  correctly  given,  our  conclusion  upon  that  subject 
would  be  binding  upon  no  one,  and  could  not  furnish  a 
rule  of  decision  for  the  guidance  of  the  courts  below. 

The  appeal  is  dismissed. 


The  State  v.  Philley. 

Criminal  Law. — Assault  and  Battery. — Rude  Touching, — Statute  Construed. 
An  unlawful  touching,  in  either  a  rude,  an  insolent  or  an  angry  manner, 
constitutes  an  assault  and  battery,  under  section  7  of  the  misdemeanor 
act,  2  R.  S.  1876,  p.  459. 

From  the  Allen  Criminal  Circuit  Court. 

T,    W.    Woollen^  Attorney  General,   and    S.    M.  Hench, 
Prosecuting  Attorney,  for  the  State. 
J.  Q.  Stratton  and  /.  Stratton^  for  appellee. 
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NiBLACK,  J. — The  appellee,  Milton  8.  Philley,  was  in- 
dicted for  an  assault  and  battery.  Upon  his  motion 
the  indictment  was  quashed,  and  he  was  discharged. 
The  State  has  appealed,  and  assigned  error  upon  the 
decision  of  the  court,  quashing  the  indictment. 

The  indictment  charges,  "  that,  on  the  17th  day  of 
June,  A.  D.  1879,  Milton  S.  Philley,  at  said  county  of 
Allen  and  State  of  Indiana,  in  and  upon  one  Rosina  Peter, 
did  unlawfully  make  an  assault,  and  her,  the  said  Rosina 
Peter,  did  then  and  there  unlawfully  touch,  in  a.rude  man- 
ner, contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State 
of  Indiana." 

The  statute  enacts,  that  "  Every  person  who  in  a  rude, 
insolent  or  angry  manner,  shall  unlawfully  touch  another, 
shall  be  deemed  guilty  of  an  assault  and  battery."  2  R.  S. 
1876,  p.  459,  sec  7. 

We  construe  this  definition  of  an  assault  and  battery  to 
mean  that  the  offence  may  be  committed  in  any  one  of 
three  ways : 

Ist.  By  the  unlawful  touching  of  another,  in  a  rude 
manner ; 

2d.  By  the  unlawful  touching  of  another,  in  an  insolent 
manner ; 

3d.  By  the  unlawful  touching  of  another,  in  an  angry, 
manner. 

With  this  construction  of  the  statutory  definition  of  an 
assault  and  battery,  we  see  no  objection  to  the  sufficiency 
of  the  indictment  before  us.  On  the  contrary,  it  appears 
to  us  to  be  not  only  substantially,  but  technically  and 
formally,  sufficient.  Sloan  v.  The  State,  42  Ind.  570; 
The  State  v.  Wright,  52  Ind.  307. 

Th^  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded  for  further  proceedings. 

Vol.  Ly  Vn.— 20 
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146    19  Densmorb  V.  The  State. 

145    333 

Cbiminal  Law. — Basis  of  Reasonable  Doubt — Instmctum. — It  is  error  to 
instruct  the  Jury  trying  a  criminal  prosecution,  that  the  reasonable  doubt  of 
guilt,  to  which  the  defendant  is  entitled,  must  be  one  which  **  is  suggested 
by,  or  arises  out  of,  the  proof  made.'* 

Same. — Chmmon  Sense. — It  is  error  to  instruct  the  jury  that,  in  weighing 
the  evidence  and  arriving  at  a  verdict,  '*  what  is  called  common  sense  ii, 
perhaps,  the  Juror's  best  guide." 

Same. — Oourt  may  repeal  Emdence,  hut  nol  assume  a  Fact  as  Proved.-^ 
While,  under  section  113  of  the  criminal  code,  2  R.  S.  1876,  p.  402,  the 
court  may,  in  its  instructions  to  the  jury,  repeat  to  them  the  testimony  of 
any  witness  or  witnesses,  it  is  error  to  assume  therein  that  any  fact  testified 
to  has  been  proved. 

From  the  LaGrange  Circuit  Court. 

W.  C.  Glasgow,  for  appellant. 

r.  W.  Woollen^  Attorney  General,  and  J.  S,  DrakCj 
Prosecuting  Attorney,  for  the  State. 

TVoRDEN,  J. — The  appellant  was  indicted,  in  the  court 
helow,  for  stealing  a  cow,  and  upon  trial  was  convicted  and 
sent  to  the  penitentiary. 

The  court  gave  to  the  jury  certain  charges,  to  which  the 
defendant  excepted.    Among  them  are  the  following : 

"4th.  The  presumption  of  innocence  continues  until 
the  proof  of  guilt  is  made  clear  and  conclusive,  leaving  no 
other  Teasonahle  inference,  and  excluding  all  reasonable 
doubt.  A  reasonable  doubt  is  one  suggested  by,  or  arising 
out  of,  the  proof  made,  and,  after  a  full  and  fair  considera- 
tion of  all  the  evidence,  pro  and  corij  remains  in  the  mind^ 
causing  some  degree  of  uncertainty  as  to  the  alleged  guilt. 
If  the  evidence  against  the  accused  can  be  explained  on  any 
consistent  and  reasonable  hypothesis,  there  must  be  an 
acquittal. 

"  It  is  not  meant  to  be  said,  however,  that  the  proof  of 
guilt  must  be  certain  to  a  mathematical  demonstration;  it 
needs  be  only  to  a  moral  certainty,  such  as  would  warrant 
a  prudent  and  cautious  man  in  voluntary  and  unheal- 
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tatiDg  action,  in  a  matter  of  the  highest  concern  to 
himself. 

*'  It  is  not  a  reasonable  doubt,  which  may  be  raised  by 
conjecturing  something  for  which  there  is  no  foundation 
nor  suggestion  in  the  evidence  adduced." 

The  following  is  a  part  of  the  8th  charge  : 

**  Gentlemen  of  the  Jury :  Bearing  in  mind  clearly  all  I 
have  said  to  you,  as  to  how  you  are  to  consider  the  evi- 
dence and  arrive  at  your  verdict,  I  may  add,  that  what  is 
commonly  called  common  sense  is,  perhaps,  the  juror's  best 
guide  in  these  particulars." 

The  residue  of  the  charge  had  reference  to  the  statutory 
description  of  the  crime  charged  and  its  punishment. 

We  think  the  court,  in  the  fourth  charge,  fell  into  an 
error  in  defining  a  reasonable  doubt.  It  may  be  difficult 
to  frame  an  exact  definition  of  a  reasonable  doubt — such 
an  one  as  will  embrace  all  the  elements  that  enter  into 
such  doubt  and  nothing  more;  such  an  one  as  will  be 
neither  too  broad  nor  too  narrow. 

The  court  said : 

'^  A  reasonable  doubt  is  one  suggested  by,  or  arising 
oat  of,  the  proof  made,  and,  after  a  full  and  fair  con- 
sideration of  all  the  evidence,  pro  and  con,  remains  in 
the  mind,  causing  some  degree  of  uncertainty  as  to  the 
alleged  crime." 

Is  it  true  that  a  reasonable  doubt  must  be  one  ^'  suggest- 
ed by,  or  arising  out  of,  the  proof  made  ?  "  It  seems  to 
ns,  that  this'  definition  is  much  too  narrow  and  limited. 
The  words  "  suggested  by,  or  arising  out  of,  the  proof 
made,''  imply  that  the  doubt  must  be  such  an  one  as  is 
created  or  produced  by  the  proof  made.  That  they  were 
used  to  convey  this  idea  is  shown  by  the  latter  part  of  the 
charge,  in  which  the  court  said : 

^^  It  is  not  a  reasonable  doubt,  which  may  be  raised  by 
conjecturing  something  for  which  there  is  no  foundation 
nor  suggestion  in  the  evidence  adduced." 
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It  18  thus  seen  that,  according  to  the  charge,  it  is  the 
"proof  made"  or  "evidence  adduced"  that  is  the  foundation 
of  a  reasonable  doubt.  This  excludes  all  reasonable  doubts 
that  may  arise  from  the  lack  or  want  of  evidence. 

The  State  may  make  out  a  case,  prima  facie^  beyond  a 
reasonable  doubt,  but  the  defendant's  evidence  mav  be 
such  as  to  raise  a  reasonable  doubt  of  his  guilt.  The  charge 
may  have  been  drawn  with  a  view  to  such  case.  But,  on 
the  other  hand,  the  lack  of  evidence  on  the  part  of  the  State 
may  leave  a  reasonable  doubt  as  to  the  defendant's  guilt 
And  it  is  not  the  law,  as  we  think,  that  a  reasonable  doubt 
may  not  be  raised  upon  the  conjecture  of  the  defendant's 
innocence,  though  there  is  nothing  in  the  "evidence  ad- 
duced" that  furnishes  a  foundation  for,  or  suggestion  of, 
the  conjecture.  The  evidence  adduced  may  have  no 
tendency  whatever  to  show  the  defendant's  innocence,  and 
yet  it  may  utterly  fail  to  establish  his  guilt.  See,  as  to 
reasonable  doubts,  Arnold  v.  The  StatCy  28  Ind.  170 ;  Brad- 
ley V.  The  State,  81  Ind.  492 ;  Sullivan  v.  The  State,  52  Ind. 
809. 

We  are  also  of  the  opinion  that  the  court  erred  in  that 
part  of  the  8th  charge  above  set  out. 

In  that  charge,  the  court,  after  reminding  the  jury  of 
what  he  had  said  to  them  in  respect  to  the  manner  in 
which  they  were  to  consider  the  evidence  and  arrive  at 
their  verdict,  added,  that  "what  is  commonly  called  com- 
mon sense  is,  perhaps,  the  juror's  best  guide  in  those  partic- 
ulars." 

Now,  while  common  sense  is  a  very  desirable  and  admi- 
rable quality  in  man,  and  exceedingly  useful  in  all  the 
practical  affairs  of  life,  including  the  duties  of  jurors,  we 
do  not  see  how  it  can  be  a  better  guide  to  them  in  the  dis- 
charge of  those  duties  than  the  rules  of  law.  Indeed,  the 
rules  of  law  are  generally  the  condensed  common  sense  of 
ages.    But  the  common  sense  of  twelve  jurors  would  not 
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be  likely  to  be  all  alike.  What  one  might  regard  as  the 
common  sense  view  of  a  question,  another  might  think  ut- 
terly destitute  of  common  sense.  If  each  juror  were  to  act 
upon  his  common  sense  instead  of  the  rules  of  law,  there 
might  be  as  many  difterent  opinions  as  there  were  jurors. 
With  each  juror  acting  upon  his  own  common  sense  in- 
stead of  the  rules  of  law,  we  might  expect  a  verdict  in  ac- 
cordance with  law  "when  everlasting  fate  shall  yield  to 
fickle  chance,  and  chaos  judge  the  strife." 

The  9th  charge  given  is  long,  and  we  think  it  need  not 
be  here  set  out.*  It  is  open  to  an  objection  that  in  it  the 
court  assumed  that  a  material  fact  was  proved.  It  would 
seem  proper  that  the  judge  should,  if  he  sees  fit,  repeat  to 
the  jury  the  testimony  of  any  given  witness  or  witnesses, 
whether  the  witness  be  a  party  or  otherwise.  This  is  con- 
templated by  the  statute,  which  provides  that  "If  he"  (the 
judge)  "presents  the  facts  of  the  case,  he  must  inform  the 
jury  that  they  are  the  exclusive  judges  of  all  questions  of 
fact."    2  R.  8. 1876,  p.  402,  sec.  113. 

But,  having  stated  to  the  jury  the  testimony  of  the  wit- 
ness or  witnesses,  he  has  no  right  either  to  state  that  the 
matters  testified  to  are  proved,  or,  in  his  charges,  to  assume 
that  they  are  proved.  This  point  has  been  decided  so  of- 
ten that  we  deem  it  unnecessary  to  cite  the  cases  here. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial.    The  clerk  will  give  the  proper  notice. 


Firestone  v.  Klick. 

MovTQAQ^,-^  Foreclosure, — Joinder  of  several  Promissory  Notes  in  One  Par^ 
agraph.— The  joinder,  in  one  paragraph  of  complaint,  of  several  matured 
and  unmatured  promissory  notes  secured  by  a  mortgage  on  real  estate,  in  an 
action  on  the  notes  and  for  foreclosure,  is  not  error  aftor  Judgment. 


810  SUPREME  COURT  OF  INDIANA. 

Firestone  v.  Klick. 

Same. — Decree. — Sale  of  several  Parcels  at  once, — On  proof  that  a  sale  in 
parcels  would  be  injurious,  the  court  may  decree  the  sale  of  the  whole  of 
the  mortgaged  premises,  though  consisting  of  distinct  tracts  or  lots. 

From  the  Kosciusko  Circuit  Court. 

C.  Clemans  and  A.  C.  ClemanSy  for  appellant. 
J.  jff.  Carpenter  and  J.  W.  Cook,  for  appellee. 

BiDDLE,  J. — Complaint  by  appellee,  against  the  appel- 
lant, on  four  promissory  notes  secured  by  mortgage,  two 
of  which  are  past  due,  and  the  other  two  to  become  due. 

Service  and  default,  upon  which  the  court  found 
the  amount  due,  and  to  become  due,  on  the  notes,  and 
rendered  judgment  accordingly;  also  found  that  the 
mortgaged  premises  could  not  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  and  decreed 
a  foreclosure  of  the  mortgage  and  a  sale  of  the  lands,  to 
pay  the  amount  due  and  to  become  due,  according  to  the 
judgment.    Appeal. 

Assignments  of  error  in  this  court  : 

1.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ; 

2.  In  decreeing  the  land  to  be  sold  in  one  lot,  when  it 
is  in  separate  parcels. 

The  argument  against  the  complaint  is,  that  the  four 
notes  and  the  mortgage  are  set  out  in  one  paragraph  of 
complaint ;  and  the  argument  against  the  decree,  that  the 
property  should  be  sold  without  division,  is,  that  it  ap- 
pears in  the  mortgage  that  it  consists  of  several  pieces. 

In  view  of  sections  50,  51,  54,  70,  637,  638  and  689  of 
the  practice  act,  2  R.  S.  1876,  and  the  decisions  of  this 
court  under  them,  the  assignments  of  error,  and  the  argu- 
ments in  their  support,  are  scarcely  even  plausible. 

The  judgment  is  affirmed,  at  the  costs  of  the  ap- 
pellant. 
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97    311 
Promissory    Note. — Aastgnment   by    Endorsement — Complaint— Suit    by         135__eo6 

Ward,  on  Note  assigned  to    Cruardian. — Defect  of  Parties    Defendants. —         i3g   i^' 

Waiver. — Demurrer. — Executors  and  Administrators. — In  an  action    on  a      f  87  8li 


promissory  note,  against  the  maker,  by  one  claiming  under  an  ussignmenl 
of  the  note,  the  complaint  alleged  that  the  payee  had  assigned  the  note 
*'in  writing/'  to  A.,  the  plaintiJ3"s  guardian,  since  deceased  ;  that  such 
guardian  had  accepted  such  assignment  in  his  capacity  as  guardian  ;  and 
that  the  plaintiff  had  attained  majority.  Copies  of  the  note  and  assign- 
ment were  made  part  of  the  complaint.  The  assignment  read  "  Fur  value 
received,  I  assign  the  within  to  "  A  ,  and  was  signed  by  the  payee. 

ffeldt  on  demurrer  for  not  joining  the  payee  as  a  defendant,  that  the  com- 
plaint shows  that  the  assignment  was  "  by  endorsement  in  writing.*' 

Heidf  also,  that,  though  the  complaint  was  defective.  On  proper  demurrer, 
for  not  joining  the  representatives  of  the  decedent  as  defendants,  such 
defect  is  not  presented  by  demurrer  for  insufficiency. 

Heldf  also,  on  demurred!*  for  insufficiency,  that  the  complaint  shows  a  right 
of  action  in  the  plaintiff. 

Mistake. — Promissory  Note. — Mortgage. — Reformation  against  Subsequent 
Purchaser.— ^n  an  action  on  a  promissory  note,  and  to  foreclose  a  mort- 
gage on  real  estate,  given  to  secure  payment  of  the  note,  in  which  a  sub- 
sequent purchaser  of  the  mortgaged  premises  was  a  party  defendant,  the 
complaint  alleged  a  mistake  in  omitting  from  the  note  the  agreed  rate  of 
interest  as  expressed  in  the  mortgage,  which  was  on  record  prior  to  the 
conveyance  to  such  defendant. 

Eeld,  on  demurrer,  that  the  plaintiff  was  entitled  to  reformation. 

Supreme  Court. — Assignment  of  Error. — Good  and  Bad  Paragraphs. — An 
assignment  of  error,  in  the  Supreme  Court,  questioning  the  sufficiency  of 
a  complaint  containing  one  or  more  sufficient  parngi*:-'  *  is  unavailable, 
though  the  remaining  paragraphs  be  insufficient. 

From  the  Kosciusko  Circuit  Court. 

C  Clemans  and  A.  C.  Clemans^  for  appellants. 

HowK,  J. — In  this  action,  the  appellees  sued  the  appel- 
lants, in  a  complaint  of  three  paragraphs. 

The  first  paragraph  counted  upon  a  note  and 
mortgage,  executed  hy  the  appellant  William  J. 
Strieby,  to  one  Alexander  McLewis,  and  both  bear- 
ing date  on  the  2d  day  of  February,  1870.  The 
note  was  for  the  sum  of  $100.00,  and  its  payment  was 
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secured  by  the  mortgage  given  on  certain  real  estate,  par- 
ticularly described,  in  Kosciusko  county.  In  the  first  par- 
agraph of  their  complaint,  the  appellees  alleged  that  said 
note  and  mortgage  were  assigned  by  said  McLewis  to  Wil- 
liam Wilson  ;  that,  by  such  assignment,  the  said  Wilson 
took  the  said  note  and  mortgage  as  the  guardian  of  the 
minor  heirs  of  Frances  E.  Grose,  deceased,  and  the  same 
became  the  property  of  said  minor  heirs ;  that  said  Wil- 
liam Wilson  was  then  dead ;  that  the  appellees,  Miniiie 
M.  Nash  and  Zilpha  Howsington,  were  the  said  heirs  of 
the  said  Frances  E.  Grose,  deceased,  and  were  then  of  full 
age  and  entitled  to  receive  their  estate,  and  the  said  note 
and  mortgage  belonged  to  them  ;  that  the  said  note  was 
due  and  unpaid,  except  a  certain  credit  endoi*sed  thereon ; 
that  said  mortgage  was  duly  recorded  in  the  recorder's 
office  of  said  county,  and  after  such  record  the  said  Strie- 
by  sold  and  conveyed  the  said  real  estate  to  the  appellant 
Elias  Leedy,  who  was  then  the  owner  thereof,  subject  to 
the  lien  of  said  mortgage  ;  that  the  defendant  Robert  N. 
Faulkner  had  a  junior  mortgage  on  said  real  estate,  and 
the  defendant  William  E.  Matchett  claimed  some  interest 
therein,  and  they  were  both  made  defendants,  that  they 
might  both  set  up  their  respective  claims.  Wherefore,  etc. 
In  the  second  paragraph  of  their  complaint,  the  appel- 
lees sued  upon  another  note  and  mortgage,  executed  by 
said  Strieby  to  said  McLewis.  The  note  was  for  $116.15, 
and  was  dated  on  February  12th,  1870  ;  and  the  mortgage 
was  dated  on  March  13th,  1871,  and  was  given  on  the 
same  real  estate  as  that  described  in  the  first  paragraph,  to 
secure  the  payment  of  said  note.  This  second  paragraph 
contained  substantially  the  same  allegations  as  the  fii'st 
paragraph  of  the  complaint,  in  regard  to  the  assignment 
of  said  note  and  mortgage  to  said  William  Wilson,  and  the 
death  of  said  Wilson,  and  the  appellees'  ownership  of  said 
note  and  mortgage  under  the  assignment  tlicreof  to  said 
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Wilson,  their  former  guardian,  their  arrival  at  majority, 
the  record  of  said  mortgage,  and  the  subsequent  convey- 
ance of  said  real  estate  to  said  Elias  Leedy,  etc. ;  and  the 
same  parties  were  made  defendants  to  the  second  as  to  the 
first  paragraph  of  the  complaint. 

The  third  paragraph  of  the  complaint  counted  upon  the 
same  note  and  mortgage  that  were  sued  upon  in  the  sec- 
ond paragraph,  and  differed  from  the  latter  paragraph  in 
its  allegations,  only  in  this :  That  it  was  alleged  in  the  third 
paragraph,  in  addition  to  the  mattere  stated  in  the  second 
paragraph,  that,  by  the  mutual  mistake  of  the  parties 
thereto,  the  rate  per  cent,  of  interest,  which  the  note  in 
suit  was  to  bear,  was  left  blank  therein  and  omitted  there- 
from ;•  that  the  parties  had  contracted  and  intended  that 
the  note  should  bear  interest  at  the  rate  of  ten  per  cent, 
per  annum,  but  that,  by  mistake,  the  blank  space  in  the 
note,  for  the  rate  of  interest,  was  not  filled  up.  In  this 
third  paragraph  of  their  complaint,  the  appellees  prayed 
for  the  reformation  of  the  note,  in  regard  to  the  rate  of  in- 
terest it  was  agreed  that  the  note  should  bear,  in  addition 
to  the  other  relief  prayed  for. 

To  each  paragraph  of  the  appellees'  complaint,  the  ap- 
pellant Elias  Leedy  separately  demurred,  which  demur- 
rers were  severally  overruled,  and  to  these  decisions  he  ex- 
cepted, and  then  answered  said  complaint  by  a  general  de- 
nial thereof. 

The  defendant  William  E.  Matchett  answered  in  three 
paragraphs,  setting  up  his  dnim  as  the  assignee  of  a  jun- 
ior mortgage  on  the  land  mortgaged  to  the  appellees, 
offering  to  redeem  their  mortgage,  and  praying  judgment 
for  the  foreclosure  of  his  said  mortgage.  To  said  Match- 
ett's  answers  and  cross  complaint,  the  appellees  and  the  ap- 
pellant Leedy  answered  or  replied  by  general  denials. 
The  defendants  Stneby  and  Faulkner,  though  duly  sum- 
moned, were  called  and  made  default. 
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The  issues  joined  were  tried  by  the  court,  and  a  finding 
was  made  for  the  appellees,  on  each  of  the  paragraphs  of 
their  complaint,  for  the  full  amount  claimed  by  them,  and 
for  the  defendant  Matchett,  on  his  cross  complaint,  the 
full  amount  due  him  on  the  note  described  in  his  junior 
mortgage.  The  appellant  Elias  Leedy  moved  the  court 
in  arrest  of  judgment  on  the  finding  in  favor  of  the  appel- 
lees, and  on  the  finding  in  favor  of  the  defendant  Match- 
ett ;  which  said  motions  were  severally  overruled  by  the 
court,  and  to  each  of  these  decisions  the  said  £lias  Leedy 
excepted.  The  court  then  rendered  judgment  upon 
and  in  accordance  with  its  said  finding,  and  from  this  judg- 
ment the  said  Elias  Leedy  has  alone  appealed  to  this 
court. 

He  has  here  assigned,  as  errors,  the  decisions  of  the  court 
below  in  overruling  his  demurrers  to  each  of  the  paragraphs 
of  the  appellees'  complaint,  and  his  motions  in  arrest 
of  judgment,  and  that  neither  of  the  paragraphs  of  the 
cross  complaint  of  the  defendant  Matchett  stated  facts 
sufilcient  to  constitute  a  cause  of  action  against  him,  said 
Leedy. 

"We  will  first  consider  and  decide  the  questions  presented 
and  discussed  by  the  appellant's  counsel,  arising  under  the 
alleged  errors  of  the  court  in  overruling  the  said  Leedy's 
demurrers  to  the  several  paragraphs  of  the  appellees*  com- 
plaint. In  doing  this,  we  may  properly  remark  in  t/o 
outset,  that  the  appellees'  counsel  have  wholly  failed  to  fur- 
nish this  court  Avith  any  brief  or  argument  in  support  of  the 
decisions  of  the  court  below.  The  appellant  Leedy  de- 
murred to  each  paragraph  of  the  appellees'  complaint, 
upon  two  grounds  of  objection,  to  wit : 

1.  That  it  did  not  state  facts  sufiicient  to  constitute 
a  cause  of  action  ; 

2.  Because  of  a  defect  of  parties  defendants,  in  this, 
that  the  said  Alexander  McLewis  should  have  been  made 
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a  defendant,  in  und  to  each  paragraph,  to  answer  as  to  his 
interest  in  the  note  sued  on  therein. 

The  second  of  these  grounds  of  demurrer  presents  the 
question  as  to  whether  or  not,  under  the  allegations  of 
each  paragraph  of  the  complaint,  Alexander  McLewis  was 
a  necessary  party  defendant  thereto ;  and  this  question 
will  be  first  considered  and  determined.  It  will  be  seen, 
from  our  statement  of  the  substance  of  the  complaint, 
that  Alexander  McLewis  was  the  payee  of  each  of  the 
notes  sued  upon  by  the  appellees.  In  each  of  the  para- 
graphs of  their  complaint,  the  appellees  alleged  that  the 
note  in  suit  therein  was  assigned  in  writing,  by  said  Mc- 
Lewis, to  William  Wilson.  This  allegation  was  defective 
and  insufficient,  in  this,  that  it  did  not  show  that  the  as- 
signment of  the  note,  by  McLewis  to  Wilson,  was  "by 
endorsement  in  writing."  In  section  6  of  the  practice  act, 
it  is  expressly  provided,  that  "  When  any  action  is  brought 
by  the  assignee  of  a  claim  arising  out  of  contract,  and 
not  assigned  by  endorsement  in  writing,  the  assignor 
shall  be  made  a  defendant,  to  answer  as  to  the  assignment, 
or  his  interest  in  the  subject  of  the  action."  2  R.  S.  1876, 
p.  35. 

The  provisions  of  tliis  section  of  the  code  are  mandatory 
in  their  character,  and  it  is  clear  therefrom,  that  when  suit 
is  brought  on  a  claim  arising  out  of  contract,  by  the  assignee 
thereof,  his  complaint  must  show  that  the  claim  in  suit 
was  assigned  to  him  "by  endoraement  in  writing,"  or  his 
assignor  must  "be  made  a  defendant  to  answer  as  to  the 
assignment, or  his  interest  in  the  subject  of  theaction."  Oth- 
erwise, the  complaint  will  be  bad,  on  a  demurrer  thereto 
for  a  defect  of  parties  defendants,  in  that  the  assignor  was 
a  necessary  defendant,  under  the  requirements  of  the  stat- 
ute, and  had  not  been  made  a  defendant.  This  is  the  view 
which  this  court  has  uniformly  taken  of  the  provisions 
and  requirements  of  said  section   6,  above   quoted,  of  the 
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practice  act.  Strong  v.  Downing^  84  Ind.  300;  Shane  v, 
Lowry,  48  Ind.  205  ;  dough  v.  Thomas^  53  Ind.  24 ;  Reed  v. 
Garr,  59  Ind.  299  ;  Reed  v.  Finton,  63  Ind.  288. 

In  the  case  last  cited,  it  was  said  that  if  a  copy  of  the  al- 
leged written  assignment  had  been  set  out  in  the  record,  as 
a  part  of  the  record,  we  might  have  been  able  to  determine 
therefrom  whether  or  not  such  written  assignment  was 
made  by  an  endorsement  of  the  note;  and  it  was  intimat- 
ed that  if  the  record  had  thus  shown  that  the  assignment 
of  the  note  had  been  made  by  an  endorsement  thereof,  it 
would  have  sufficiently  appeared  that  the  assignor  was  not 
a  necessary  defendant,  under  the  requirements  of  the  stat- 
ute. In  the  case  at  bar,  the  notes  in  suit  by  the  appellees 
were  both  assigned  on  the  same  day,  by  said  Alexander 
McLewis  to  William  Wilson,  and  in  the  same  formula  of 
words.  Copies  of  these  assignments,  in  connection  with 
copies  of  the  notes,  were  made  parts  of  the  appellees'  com- 
plaint, in  the  words  and  figures  following,  to  wit : 

"For  value  received,  I  assign  the  within  to  Wm.  WiU 
son.     March  15th,  1873. 

(Signed,)  "Alexander  McLewis." 

It  seems  to*  us,  that  these  assignments  of  the  ?/?iMm  notes, 
by  their  terms,  clearly  and  conclusively  showed  that  they 
were  in  writing  on  the  back,  or  by  endorsement,  of  said 
notes,  and  therefore  it  was  not  necessary,  under  the  stat- 
ute, that  the  assignor,  McLewis,  should  be  made  a  defend- 
ant to  the  appellees'  action.  It  follows  from  what  we  have 
said,  that,  in  our  opinion,  the  second  ground  of  said 
Leedy's  demurrers  to  the  complaint  was  not  well  taken,  as 
to  either  paragraph  thereof. 

Under  the  first  ground  of  said  Leedy's  demurrers  to  the 
several  paragraphs  of  the  appellees'  complaint,  it  is  insisted 
by  the  appellant's  counsel,  in  argument,  that  neither  of  the 
said  paragraphs  stated  facts  sufficient  to  show  a  cause  of 
action  in  favor  of  the  appellees,  upon  the  notes  and  mort- 
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gages  in  suit.  Each  paragraph  showed  that  the  note  sued 
on  therein  had  been  assigned,  by  special  endorsement,  to 
William  Wilson,  and  it  did  not  show  that  said  Wilson  had 
assigned  the  note  in  writing  to  the  appellees  or  any  one 
else,  by  endorsement  or  otherwise.  In  each  paragraph  of 
their  complaint,  however,  the  appellees  alleged,  in  sub- 
stance, that  the  said  Wilson,  by  such  special  assignment, 
took  the  note  in  suit  therein,  as  their  guardian,  and  the 
same  became  their  property  and  belonged  to  them  ;  and 
that,  since  such  assignment  of  the  note,  the  said  Wilson 
had  died,  and  they,  the  appellees,  had  arrived  at  lawful 
age  and  were  entitled  to  receive  their  estate.  By  his  de- 
murrers for  the  want  of  suflSicient  facts,  the  appellant 
Leedy  admitted  the  truth  of  these  allegations,  and  they 
showed  very  clearly,  we  think,  that  the  appellees  owned 
the  notes  in  suit,  and  were  lawfully  entitled  to  the  money. 
It  seems  to  us  that  there  was  an  apparent  defect  of 
parties  defendants  in  each  paragraph  of  the  complaint,  in 
this,  that  the  personal  representatives  of  said  William 
Wilson,  deceased,  were  proper,  and  perhaps  necessary,  de- 
fendants. But  this  defect  could  not  be  reached  by  a  de- 
murrer for  the  want  of  facts;  it  could  only  be  reached  by 
a  demurrer  on  the  ground  of  a  defect  of  parties  defendants, 
specifically  pointing  out  that  the  representatives  of  the  de- 
cedent were  proper  and  necessary  defendants.  Durham  v. 
Bischqf,  47  Ind.  211 ;  Thomas  v.  Wood,  61  Ind.  182  ;  Cox 
V.  Bird,  65  Ind.  277.  As  this  objection  to  the  complaint 
was  not  taken  by  the  appellant  Leedy,  by  a  demurrer  as- 
signing the  proper  cause  <Jf  demurrer,  he  must  be  deemed, 
under  section  54  of  the  practice  act,  to  have  waived  such 
objection.     2  R.  8. 1876,  p.  59. 

Under  the  first  ground  of  said  Leedy's  demurrer,  it  is 
claimed  by  his  counsel,  that  the  third  paragraph  of  the  ap- 
pellees' complaint  was  insufficient,  as  against  said  Leedy, 
on  another  ground.     In  this  third  paragraph,  as  we  have 
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seen,  the  appellees  sought  to  have  an  alleged  mistake  iii 
one  of  the  notes  in  suit  corrected,  and  the  note  reformed 
by  tilling  a  blank  therein  with  the  rate  of  interest  con- 
tracted for  and  agreed  upon  between  the  parties  thereto. 
Counsel  insist  that  this  paragraph  was  bad,  as  against 
said  Leedy,  because  it  was  not  alleged  therein  that  he  had 
notice  of  the  mistake  in  the  note,  at  the  time  he  purchased 
and  took  his  deed  of  the  mortgaged  premises.  It  was  al- 
leged therein,  however,  that  the  mortgage  given  to  secure 
said  note  was  duly  recorded  in  the  recorder's  oflioe  of  said 
Kosciusko  county,  before  said  Leedy  became  the  owner  of 
the  mortgaged  real  estate.  He  was  bound,  therefore,  to  take 
notice  of  the  contents  of  said  mortgage,  as  it  appeared  of 
record.  Colman  v.  Watsoiij  54  Ind.  65 ;  and  Gilchrist  v. 
Goughy  63  Ind.  576. 

It  did  not  appear,  nor  was  it  even  claimed,  that  there 
was  any  mistake,  either  in  the  mortgage  or  in  the  record 
thereof.-  The  mortgage  recited  that  the  note  should  bear 
interest  at  the  rate  of  ten  per  cent,  per  annum,  and  the 
reformation  of  the  note  asked  for  was  in  conformity  with 
the  recital  in  the  mortgage.  A  copy  of  the  mortgage  was 
filed  with,  and  made  a  part  of,  the  third  paragraph  of  the 
complaint,  and  we  think  that  it  sufficiently  appeared 
therefrom  that  said  Leedy  had  notice  of  the  fact  that  the 
note,  by  the  agreement  of  the  parties,  was  to  bear  interest 
at  the  rate  of  ten  per  cent,  per  annum. 

In  conclusion,  we  hold  that  the  court  did  not  err  in 
overruling  the  said  Leedy's  demurrers  to  the  several  para- 
graphs of  the  appellees'  complaint,  or  in  overruling  his 
motion  in  arrest  of  judgment  in  their  favor. 

The  appellant  Leedy  has  also  assigned,  as  error,  that 
neither  of  the  paragraphs  of  the  cross  complaint  of  the 
defendant  William  E.  Matchett  stated  facts  sufficient  to 
constitute  a  cause  of  action.  It  is  settled  by  the  decisions 
of  this  court,  that  such  an  assignment  of  error  calls  in 
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question  only  the  sufficiency  of  the  entire  complaint,  and 
not  of  each  paragraph  thereof;  and  that  it  will  not  be 
available  for  the  reversal  of  the  judgment,  if  the  com- 
plaint contains  one 'good  paragraph.  Miller  v.  Billinffsly, 
41  Ind.  489  ;  Kelsqf  v,  Henry^  48  Ind.  87 ;  and  Caress  v. 
/o /«•,  62  Ind.  145. 

Leedv's  counsel  have  not,  in  theirbrief  of  this  cause,  dis- 
cussed  the  sufficiency  of  the  second  paragraph  of  the 
cross  complaint,  and  it  seems  to  us  to  be  good,  beyond  all 
doubt.  The  record  shows  that  the  court  overruled  said 
Leecly's  motion  in  arrest  of  judgment  on  said  cross  com- 
plaint, because  no  grounds  for  such  motion  were  pointed  out. 
We  fail  to  seje  any  grounds  whatever  for  arresting  judg- 
ment in  this  case,  on  either  the  complaint  or  cross  com- 
plaint. Both  the  motions  in  arrest  of  judgment  were,  we 
think,  correctly  overruled. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  costs  of  the  appel- 
lant Elias  Leedy. 


Rout  v.  Woods. 


07    319 
151^  508 

67    319 


SuFREMK  Court. — Record. — Ruling  on  Demurrer. ^'So  question  can  be  pre- 
sented to  the  Supreme  Court,  as  to  the  correctness  of  the  ruling  on  a  de-      105  509 
murrer,  "when  the  demurrer  is  not  in  the  record. 

Practice. — Pleading. — Demu'rrer. — A  demurrer  directed  generally  to  a 
pleading  consisting  of  several  paragraphs  should  be  overruled,  if  any  of 
them  be  sufficient. 

Same. — Motion  to  Strike  out  Snrpliteage. — Harmless  RtUing.-^The  overruling 
of  a  motion  to  strike  mere  surplusage  out  of  a  pleading  is  harmless. 

Supreme.  Court. — Record. — Etndence. — Excessive  Damages. — Where  all  the 
eTidence  is  not  in  the  record,  on  appeal  to  the  Supreme  Court,  no  question 
s»  to  excessive  damages  can  be  considered. 

Same.— £n«^. — RuU  19. — A  party  complaining,  in  the  Supreme  Court,  of 
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alleged  error  in  the  admission  or  rejection  of  evidence  must,  under  Rule 
19,  refer  to  the  page  and  line  of  the  record  where  the  matter  complained 
of  16  set  forth. 

Practice.— .SYriAin^  0M<  Additional  Pleading,— New  Parties. — Set-Off. —Dx^ 
eretion  of  Court. — After  the  issues  in  a  cause  had  heen  settled,  u  change 
of  venue  taken  and  perfected,  and  several  continuances  hud,  it  was  within 
the  discretion  of  the  court  to  strike  out  an  additional  paragraph  of  answer, 
then  filed  with  leave,  making  a  codefendant  in  order  that  they  might 
plead,  as  u  set-off  against  the  plaintiff,  a  deht  due  from  him  to  them. 

Contract  to  Bid  in  Land  at  Shsriff's  Sale  for  Debtor. — Breach.— 
Conversion. —  Verdict. — Special  Finding. — A  complaint  alleged  that  there- 
tofore, when  the  plaintiff's  land  was  about  to  be  sold  on  an  execution,  it 
was  agreed  between  the  plaintiff  and  defendant,  that  the  latter,  as  a  loan 
to  the  former,  should  bid  in  the  land  at  the  sheriff 's  sale  and  hold  the 
same  for  the  .plaintiff  until  a  sale  thereof  could  be  effected,  from  the  pro- 
ceeds of  which  the  defendant  was  to  reimburse  himself  and  account  to 
the  plaintiff  for  the  residue  ;  that  the  defendant,  still  acknowledging  the 
contract  aforesaid,  took  a  sheriff's  deed  for  the  land  ;  that  the  plaintiff 
still  retained  possession,  and,  he  having  found  a  purchaser  if  both  the  de- 
fendant and  plaintiff  and  the  latter's  wife  would  join  in  the  deed,  sale  and 
conveyance  were  made  accordingly,  for  a  sum  in  cash  and  notes  exceed- 
ing that  duo  the  defendant,  who  again,  as  an  inducement  to  the  plaintiff 
and  his  wife  to  convey,  promised  to  account  as  agreed  ;  and  that  the 
defendant  had  converted  the  whole  of  the  proceeds  to  his  own  use. 

The  jury,  with  their  general  verdict  for  the  plaintiff,  found  specially  that 
the  defendant  had  received,  in  cash,  less  than  the  amount  necessary  to 
reimburse  himself ;  that  the  defendant  had  made  a  contract  in  writing, 
with  third  persons,  to  buy  said  land  at  said  sale,  for  the  plaintiff ;  and  that 
he  had  also  made  the  parol  agreement  alleged  in  the  complaint. 

Held,  that  the  special  finding  does  not  contradict  the  general  verdict,  and 
that  the  defendant  is  liable. 

From  the  Jay  Circuit  Court. 

J,  W.  Headinaton  and  J.  J.  M.  LaFollettCy  /or  appellant. 
JD.  Studabaker  and  J.  P.  Quinn,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellee, 
against  the  appellant.  It  was  commenced  in  the  Adams 
Circuit  Court,  but  was  transferred,  on  change  of  venue,  to 
Jay. 

There  were  two  paragraphs  in  the  complaint.    The  first 
alleged,  in  substance,  that  certain  persons  named  bad  ob-' 
tained  judgments  against  the  plaintiff',   Woods,  iu    the 
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Adams  Circuit  Court,  on  which   executions  were  issued 
and  placed  in  the  hands  of  the  sheriff*    on   March   2l8t, 
1874 ;  that  the  plaintiff*  was  then  the  owner  of  a  certain 
tract  of  land  in  Adams  county,  which  was   described,  of 
the  value  of  three  thousand  dollars  ;  that  in   July,   1874, 
the  sheriff'  levied  the  executions  upon  the  land  mentioned, 
and  advertised  the  same  to  be  sold  on  the  8th   of  Ausrust, 
1874 ;  that  the  plaintiff*  applied  to  the  defendant  for  a 
loan  of  money,  with  which  to  pay  the  executions ;  that 
the  defendant  agreed  to  lend  the  plaintiff*  the  money,   if 
the  latter  would  allow  the  former  to  bid  off  the  land  at 
sheriff's  sale,  and  hold  the  certificate  of  purchase  as  se- 
curity for  the  repayment  of  the  loan  with   the   bank  rate 
of  interest,  which   the  plaintiff'  agreed   to   do ;  that  the 
plaintiff  and  defendant  were  to  hold   the  land   for  sale, 
and  when  thus  sold  the  defendant  was  to  have,  of  the  pro- 
ceeds of  the  sale,  the  amount  thus  advanced  and  interest, 
and  the  plaintift'the  residue ;  that,  pursuant  to  the  agreement, 
the  defendant  bid  off  the  land  at  the  sheriff''s  sale,  on  the 
8th  of  August,  1874,  for  the  sum   of  nine   hundred  and 
fifty  dollars,  the  amount  of  the  executions,  and  paid   the 
same  to  the  sheriff"  and  received  his  certificate  of  purchase ; 
that  the  plaintiff  continued  in  the  possession  of  the  prop- 
erty and  made  efforts,  from  time  to  time,  to  sell  the  same, 
and  in  the  meantime  the  year  for  redemption  expired  and 
the  defendant  took  the  sheriff" 's  deed  for  the  property  and 
surrendered  the  certificate,  after  which  he  admitted   the 
original  contract  and  promised  to  carry  the  same  into  ef- 
fect ;  that  the  plaintiff*  still  continued  his  efforts  to  find 
a  purchaser,   and    finally  ascertained    from   one   Gideon 
Longenberger,  that  he  was  willing  to  purchase  the  property 
at  the  sum  of  two  thousand  eight  hundred  dollars,  which 
price  the  plaintiff*  was  willing  to  take  ;  that  the  plaintiff* 
sent  Longenberger  to  the  defendant,  with  the  request  that 
he  make  to  Longenberger  a  deed  for  the  premises,  the 
Vol.  LXVll.— 21 
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latter  paying  to  the  defendant  the  amount  advanced  and 
the  interest,  and  agreeing  to  make  a  deed  relinqaishiog  to 
Longenberger  his  interest  in  the  property  upon  receiving 
the  residue  of  the  purchase-money ;  that  Longenberger 
went  to  the  defendant,  who  claimed  that  he  could  make  a 
conveyance  of  the  land,  and  claimed  all  the  purchase- 
money,  whereupon  Longenberger  informed  the  plaintiff 
of  these  facts,  and  afterward  told  the  defendant  that  he 
wonld  not  buy  the  laud  without  a  deed  from  the  plaintiff 
and  the  defendant ;  and  the  defendant,  finding  that  he 
could  not  sell  the  land  to  Longenberger  without  having  a 
deed  from  the  plaintift',  signed  also  by  his  wife,  in  which 
she  should  relinquish  her  inchoate  right  in  the  land,  sought 
the  plaintift'  and  ottered  to  carry  out  his  original  contract 
and  agreed  that  if  the  plaintiff  and  his  wife  would  execute 
a  quitclaim  deed  for  the  property  to  the  defendant,  he,  the 
plaintiff,  should  have  all  the  purchase-money  to  be  re- 
ceived from  Longenberger,  except  the  amount  thus  ad- 
vanced by  the  defendant,  and  the  interest  thereon. 

This  proposition  the  plaintiff  accepted,  and  he  and  his 
wife  made  the  deed  accordingly,  and  at  the  same  time  the 
defendant  made  a  conveyance  of  the  property  to  Longen- 
berger at  the  price  of  $2,800,  which  sum  was  paid  hy 
Longenberger  to  the  defendant  in  money,  notes  and  mort- 
gages ;  that,  when  the  deeds  were  made,  it  was  late  in  the 
day,  and  the  defendant  claimed  that  he  had  not  time  just 
then  to  compute  the  amount  due  him,  but  said  he  would 
do  so  in  a  short  time,  and  in  this  way  put  the  plaintiff  off 
until  the  next  day,  when  the  plaintiff  requested  him  to  ac- 
count to  him,  the  plaintiff,  for  what  was  due  him ;  where- 
upon the  defendant  denied  that  the  plaintiff  had  any  inter- 
est in  the  proceeds  of  the  sale,  and  refused  to  account  to 
the  plaintiff  for  any  part  thereof,  and  converted  the  same 
to  his  own  use.     Wherefore,  etc. 

The  second  paragraph  was  the  common  count  for  mon- 
ey had  and  received,  etc. 
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The  record  shows  that  a  demurrer  was  filed  to  the  com- 
plaint and  overruled ;  but  the  demurrer  itself  is  not  in  the 
record,  and  we  have  no  means  of  knowing  whether  it  was 
filed  for  the  want  of  sufficient  facts,  or  otherwise.  If,  for 
the  want  of  sufficient  facts,  it  was  properly  overruled,  inas- 
much as  it  appears  to  have  been  addressed  to  the  whole 
complaint,  while  the  second  paragraph  was  unquestionably 
good.  We  do  not  mean  to  intimate  that  the  first  did  not 
state  facts  sufficient.  The  question  is  not  raised  in  any 
legitimate  manner  in  the  record. 

Issaes  of  fact  were  formed,  and  the  cause  was  tried  by  a 
jury,  resulting  in  a  general  verdict  for  the  plaintiff,  with 
answers  to  interrogatories,  and  judgment  on  the  verdict 
for  the  plaintiff. 

The  following  errors  are  assigned : 

"1st.  The  court  erred  in  overruling  the  demurrer  to 
the  complaint ; 

"2d.  The  court  erred  in  overruling  defendant's  motion 
to  strike  out  part  of  the  first  paragraph  of  the  complaint ; 

*'3d.  The  court  erred  in  sustaining  the  plaintiff's  mo- 
tion to  strike  out  the  additional  (9th)  paragraph  of  an- 
fiwer; 

"4th.  The  court  erred  in  overruling  defendant's  motion 
for  judgment  in  his  favor  on  the  special  verdicts ; 

"5th.  The  court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial." 

"We  will  consider  these  assignments  in  their  order.  What 
we  hjrve  already  said  disposes  of  the  first. 

The  matter  embraced  in  the  motion  to  strike  out,  if  not 
material,  was  but  surplusage,  aud  no  error  was  committed 
in  refusing  to  strike  it  out.  The  authorities  upon  this 
point  are  decisive  of  it.  This  disposes  of  the  second  assign- 
ment. 

We  come  to  the  third.  After  the  issues  had  been  made 
up  and  the  venue  had  been  changed,  aud  after  the   cause 
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had  been  continued  once  or  twice  in  the  Jay  Circuit  Court, 
the  defendant  asked  and  obtained  leave  to  file  an  addition- 
al paragraph  of  answer ;  whereupon  the  defendant  filed  the 
additional  paragraph,  which  sought  to  make  new  parties 
defendants,  in  order  that  the  defendant  and  the  new  parties 
might  set  oft'  a  joint  claim  against  the  plaintift*.  On  mo- 
tion of  the  plaintiff*,  this  paragraph  was  struck  out.  This 
ruling,  it  appears  to  us,  under  the  circumstances,  was  man- 
ifestly right.  At  all  events,  there  was  no  abuse  of  discre- 
tion in  striking  it  out,  filed  at  that  stage  of  the  proceedings. 

In  order  to  the  development  of  the  question  raised  by 
the  fourth  assignment,  we  set  out  the  several  answers  of 
the  jury  to  interrogatories  which  are  claimed  to  have 
been  inconsistent  with  the  general  verdict : 

"  6.  How  much  do  you  find  that  the  defendant.  Rout, 
has  received  in  cash  on  account  of  the  sale  of  said  land  to 
Longenberger  ? 

"Ans.     Twelve  hundred  and  forty  dollars. 

"  14.  If  you  find  from  the  evidence  that  John  W.  Rout 
signed  any  written  agreement  to  buy  the  plaintift^'s  land 
at  sheriff's  sale,  state  the  contents  and  terms  of  such  writ- 
ten agreement  so  signed. 

"Ans.  He  did,  with  Mackley  and  Gillison  ;  John  W. 
Rout  to  bid  off  the  land  and  hold  it  for  Woods. 

"  15.  If  you  find  that  any  parol  agreement  was  made 
between  the  defendant.  Rout,  and  Woods,  for  the  purchase 
of  the  land  mentioned  in  the  complaint,  you  will  state 
what  that  parol  agreement  was. 

"Ans.  In  the  latter  part  of  July,  1874,  Rout  agreed 
with  Woods,  that  he  would  bid  off  the  land,  if  Woods 
would  see  Mackley  and  Gillison  and  get  up  the  two  notes 
so  they  could  consummate  the  mill  trade.'' 

It  is  claimed  by  counsel  for  the  appellant,  that  Rout 
could  not  be  compelled  to  pay  Woods  before  he  himself 
had  realized  the  money  on  the  sale  of  the  land ;  and  that, 
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as  he  had  realized  only  the  sum  of  twelve  hundred  and 
forty  dollars,  not  enough  to  reimburse  himself,  he  had  a 
right  tt)  hold  on  to  the  notes  and  mortgage  for  that  pur- 
pose, and,  therefore,  that  the  answer  to  the  sixth  interrog- 
atory is  inconsistent  with  the  general  verdict ;  and  that  the 
answers  to  the  fourteenth  and  fifteenth  interrogatories  show 
what  the  contract  really  was. 

We,  however,  see  nothing  antagonistic  between  the 
general  verdict  and  the  answers  to  interrogatories.  The 
general  verdict  finds,  in  effect,  that  ufter  the  matter  had 
progressed  to  the  point  at  which  Longenberger  refused  to 
purchase  the  land,  without  a  deed  from  the  plaintiff,  it  was 
agreed  between  the  plaintift'  and  the  defendant,  that,  if  the 
plaintiff  and  his  wife  would  execute  the  deed  mentioned, 
he  was  to  have  all  of  the  proceeds  of  the  sale  to  Longen- 
berger except  the  amount  necessary  to  reimburse  the  de- 
fendant, that  the  deed  by  the  plaintiff  and  his  wife  was 
executed,  and  that  the  amount  received  by  the  defendant 
from  Longenberger  was  two  thousand  eight  hundred  dollars 
in  money,  notes  and. mortgages.  The  answer  to  the  sixth 
interrogatory  shows  the  amount  received  in  money. 

It  seems  to  us  to  be  clear,  that,  under  the  contract  thus 
found  by  the  general  verdict,  if  the  defendant  did  not  re- 
ceive money  enough  to  reimburse  himself,  he  was  bound 
to  take  the  residue  out  of  the  notes  and  mortgages  thus 
taken  by  him,  and  that  the  plaintiff  was  entitled  to  the  resi- 
due of  the  amount  received.  We  do  not  mean  to  decide 
that  the  defendant  was  entitled  to  retain  all  the  money  re- 
ceived by  him  in  order  to  reimburse  himself.  That  point 
is  not  involved.  Possibly,  the  money,  notes  and  mortgages 
should  have  been  divided  between  the  parties  pro  rata  as 
near  as  might  be.  The  residue  of  the  purchase-money, 
consisting  of  the  notes  and  mortgages,  the  defendant  re- 
fused to  account  for,  and  converted  to  his  own  use.  The 
action,  it  seems  to  us,  was  well   brought,  without  waiting 
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for  the  defendant  to  collect  enough  of  the  notes  to  reim- 
burse himself.  His  refusal  to  account,  and  the  conversion 
of  the  notes  and  mortgages  to  his  own  use,  gave  the  plaiu- 
tifian  immediate  right  of  action. 

•  The  contracts  found  by  the  jury  in  answer  to  the  four- 
teenth and  fifteenth  interrogatories  are  entirely  consistent 
with  that  subsequently  entered  into,  by  virtue  of  which  the 
plaintiff  and  his  wife  made  the  deed  to  Rout. 

We  come  to  the  last  assignment  of  error,  and  will  notice 
such  points  as  are  made  in  the  brief  of  counsel  for  the  ap- 
pellant in  respect  to  the  motion  for  a  new  trial.  We  may 
remark,  at  the  beginning,  that  we  can  not  regard  the  evi- 
dence as  being  in  the  record.  The  bill  of  exceptions 
shows  thftt  some  documentary  evidence  was  given  which  is 
not  contained  in  the  bill. 

The  verdict  and  judgment  were  for  the  sum  of  five  hun- 
dred and  seventy-eight  dollars  and  seventy-two  cents. 
This  is  claimed  to  be  excessive,  but  we  decline  to  consider 
the  question  presented,  the  evidence  not  being  all  in  the 
record. 

The  appellant  complains  of  the  admission  of  certain  evi- 
dence over  his  exception,  and  of  the  refusal  of  the  court  to 
strike  out  certain  evidence,  and  refers  us  to  certain  pages 
of  the  record  where  the  matter  may  be  found.  Upon  turn- 
ing to  the  pages  referred  to  we  find  the  reasons  assigned 
for  a  new  trial,  and  not  the  part  of  the  record  in  which  the 
objectionable  matter  is  supposed  to  be  shown.  We  decline 
to  search  through  the  voluminous  record  iu  pursuit  of  the 
supposed  errors.  Rule  19  requires  the  appellant,  iu 
his  brief,  to  "refer  specifically  to  the  record,  by  page  and 
line,  for  eny  and  every  matter  relied  upon  by  him  as 
error." 

The  appellant  also  objects  that  the  court  excluded  certain 
evidence  offered  by  him,  and  refers  also  to  the  page  of  the 
record  containing  the  reasons  assigned  for  a  new  trial,  and 
not  to  any  page  showing  the  exclusion  of  the  evidence. 
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One  more  point  is  made  which  relates  to  an  iustructiou 
given  by  the  court. 

The  instruction  complained  of  need  not  be  here  set  out. 
It  is  in  harmony  with  what  we  have  said  in  respect  to  the 
.rights  of  the  plaintiff,  in  considering  the  motion  to  render 
judgment  for  the  defendant  on  the  answers  of  the  jury  to 
interrogatories,  and  was  not  erroneous. 

"We  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


Grupe  v.  The  State. 

Liquor  Law. — Sale  to  Minor. — Quantity. — Indictment. — An  indictment  for 
selling  intoxicating  liquor  to  a  minor  must  affirmatively  allege  that  the 
quantity  so  sold  was  less  than  a  quart  at  a  time. 

From  the  Huntington  Circuit  Court. 

L.  P.  Milligan  and  A.  MoorCf  for  appellant. 

T.  W.  Woolleriy  Attorney  General,  for  the  State. 

Neblack,  J. — This  was  a  prosecution  for  selling  intoxi- 
cating liquor  to  a  minor. 

The  indictment  charges,  "  that  one  Henry  Grupe,  *  * 
on  the  28th  day  of  June,  A.  D.  1878,  at,"  etc.,  «  did  then 
and  there  unlawfully  sell  intoxicating  liquor,  to  wit,  one 
gill,  to  one  Franklin  Churchill,  at  and  for  the  price  of 
five  cents,  he,  the  said  Franklin  Churchill,  being  then 
and  there  a  person  under  the  age  of  twenty-one  years." 

The  defendant  entered  a  plea  of  guilty  to  the  indict- 
ment, and  a  judgment  of  conviction  followed. 

The  defendant  has  appealed  and  assigned  error  in  such  a 
way  as  to  raise  the  question  of  the  sufficiency  of  the  in- 
dictment to  sustain  the  judgment. 
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It  is  urged  that  the  indictment  is  fatally  defective,  be- 
cause its  averments  do  not  exclude  the  inference  that  the 
amount  of  intoxicating  liquor  sold  at  the  time  alleged, 
may  not,  in  the  aggregate,  have  been  as  much  as,  or  more 
than,  a  quart.  In  other  words,  that  it  is  not  made  to  ap- 
pear that  the  gill  charged  to  have  been  sold  may  not 
have  been  but  a  portion  of  a  much  larger  amount  of 
intoxicating  liquor  sold  at  the  time  specified  in  the  in- 
dictment. 

The  precise  question  thus  raised  has  been  decided  at  the 
present  term  of  this  court,  in  the  case  of  Arbintrode  v. 
The  State,  ante,  p.  267 ;  and,  upon  the  authority  of  that  case, 
the  judgment  in  this  case  will  have  to  be  reversed,  the 
appellant's  objection  to  the  sufficiency  of  the  indictment 
being,  as  we  think,. well  taken. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 


Thb  State  v.  Christman. 

67        328  LiQTJOR  JjAW.—Aci  of  1875,  Section  9.—  Violation  of.—AppHcahh  only  to  Li- 

censed Dea^s.— Section  '9  of  the  liquor  law  of  March  17th,  1876,  IRS. 
1876»  p.  869,  prohibiting  the  sale  of  intoxicating  liquor  on  Sundays,  holt- 
days,  election  days  and  between  the  hours  of  11  p.  m.  and  5  a.  m.,  applied 
only  to  persons  holding  a  license  under  such  act. 

Same. — Act  of  1877,  See,  1,  repeals  Sec.  9,  supra — Section  9,  ffupra,  whs  im- 
pliedly repealed  by  section  1  of  the  act  of  March  6th,  1877,  Acta  1877,  Reg. 
Sess.,  p.  92,  on  the  same  subject. 

SA.ME. — Primary  Elections. —  When  Act  took  E^ect.—Sa\d  act  of  March  5th, 
1877,  prohibits  the  sale  of  intoxicating  liquor  on  primary,  as  well  as  other, 
election  days,  and  went  into  effect  on  July  2d,  1877. 

From  the  Marion  Criminal  Circuit  Court. 
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T.  W.  Woolleriy  Attorney  General,  and  J.  B.  Marriy  Pros- 
ecuting Attorney,  D.  K.  PartloWy  and  W.  W.  Spencer^  for 
the  State. 

W.  C.  Lamb  and  J.  G.  Greeriy  for  appellee. 

HowK,  J. — This  prosecution  against  the  appellee  was 
commenced  before  a  justice  of  the  peace  of  Marion 
county,  and  was  founded  upon  an  aflSdavit  filed  with  such 
jastice,  wherein  it  was  charged,  in  substance,  that,  at 
the  county  of  Marion  and  State  of  Indiana,  after  the  hour 
of  eleven  o'clock  p.  m.  of*  the  8th  day  of  October,  in  the 
year  1879,  and  before  five  o'clock  a.  m.  of  the  9th  day  of 
October,  in  said  year  1879,  the  same  being  between  the 
houre  of  11  P.  M.  and  5  a.  m.  of  said  days,  Ferdinand 
Christman,  late  of  said  county,  did  then  and  there  unlaw- 
fully sell  and  barter  to  him,  Lewis  K.  Conger,  intoxi- 
cating liquor  in  a  less  quantity  than  one  quart  at  a 
time,  to  wit,  two  gills  of  lager  beer,  for  and  in  considera- 
tion of  the  price  of  five  (5)  cents,  contrary  to.  the  form  of 
the  statute,  etc. 

Before  the  justice,  the  appellee  filed  a  written  motion  to 
quash  the  affidavit,  *'  for  the  reason  that  the  facts  stated  in 
said  affidavit,  on  which  this  prosecution  is  based,  are  not 
sufficient  to  constitute,  and  do  not  constitute,  any  public 
ofience  or  crime,  under  the  laws  of  the  State  of  Indiana." 
This  motion  was  overruled  by  the  justice,  and,  upon  the 
appellee's  plea  of  not  guilty,  he  was  tried,  convicted  and 
fined  by  the  justice,  and  appealed  therefrom  to  the  court 
below. 

lu  this  latter  court,  the  appellee  renewed  his  motion  to 
quash  the  affidavit,  for  substantially  the  same  reasons  as 
were  stated  in  his  motion  before  the  justice.  His  motion 
was  sustained  by  the  court,  and  the  affidavit  was  quashed, 
and  to  this  decision  the  State,  by  its  attorney,  excepted, 
and  reserved  the   question  for  the  decision  of  this   court. 

The  State,  by  its  attorney,  has  here  assigned,  as  error, 
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the  decision  of  the  court  below  in  sustaining  the  appellee's 
motion  to  quash  the  affidavit.  By  this  alleged  error  a 
single  question  is  presented  for  our  decision,  which  may 
be  thus  stated:  At  the  time  mentioned  in  the  affidavit  in 
this  case,  was  there  any  law  in  force  in  this  State,  which, 
in  express  and  precise  terms,  made  it  a  misdemeanor  or 
public  offence  for  any  person  "  to  sell  or  barter  any  intoxi- 
cating, vinous  or  malt  liquors,"  between  the  hours  of  elev- 
en o'clock  p.  M.  of  one  day  and  five  o'clock  a.  m.  of 
the  next  succeeding  day  ? 

It  is  evident,  we  think,  from  the  terms  and  tenor  of  the 
affidavit,  the  substance  of  which  we  have  already  given, 
that  it  was  intended  to  charge  the  appellee  therein  with 
the  misdemeanor  which  is  defined,  and  its  punishment 
prescribed,  in  section  9  of  "An  act  to  regulate  and  license 
the  sale  of  spiritoas,  vinous  and  malt  and  other  intoxi- 
cating liquors,"  etc.,  approved  March  17th,  1875.  This 
section  reads  as  follows : 

"  Sec.  9.  A  license  granted  under  the  provisions  of  this 
act  shall  not  authorize  the  person  so  licensed  to  sell  or 
barter  any  intoxicating,  vinous  or  malt  liquors  on  Sun- 
day, nor  upon  any  legal  holiday,  nor  upon  the  day  of 
any  State,  county,  township  or  municipal  election  in  the 
township,  town  or  city  where  the  same  may  be  holdeu, 
nor  between  the  hours  of  11  p.  m.  and  5  a.  m.,  and 
upon  conviction  thereof  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  be  fined  in  any  sum  not  less  than  ten, 
nor  more  than  fifty  dollars,  and  for  a  second  conviction  he 
shall  forfeit  his  license,  which  shall  be  a  part  of  the 
judgment  of  the  court  trying  the  same."  1  R.  S.  1876, 
p.  871. 

If  it  were  conceded,  that  this  section  9  of  the  statute 
was  in  force  and  not  repealed  by  any  later  enactment,  at 
the  time  of  the  alleged  unlawful  sale  by  the  appellee  to 
the  prosecuting  witness,  as  charged  in  his  affidavit  in  this 
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case,  it  would  seem  to  us  that  the  court  did  not  err  in  sus- 
taining the  motion  to  quash  said  affidavit.  For,  by  its 
terms,  this  section  of  the  statute  was  applicable  only  to 
such  persons  as  had  obtained  a  license,  granted  under  the 
provisions  of  said  act.  For  the  purpose  of  showing  that 
the  appellee  was  liable  to  the  punishment  prescribed  in 
said  section  9,  if  the  same  had  been  in  force,  it  would  have 
been  necessary  that  the  affidavit  should  have  charged,  in 
addition  to  the  matters  stated  therein,  that  the  said  Ferdi- 
nand Christman  then  and  there  had  a  license,  granted 
under  the  provisions  of  said  act.  For  the  want  of  such  a 
charge  in  the  affidavit,  in  this  case,  if  there  were  no  other 
objection  thereto,  the  affidavit  would  have  been  fatally 
defective,  and  the  motion  to  quash  the  same  would  have 
been  properly  sustained. 

It  is  claimed,  however,  by  the  appellee's  counsel,  that 
this  section  9,  above  quoted,  was  repealed  by  the  1st  sec- 
tion of  "An  act  to  prohibit  the  sale  of  spirituous,  vinous, 
and  malt,  and  other  intoxicating  liquors  on  Sunday,"  etc., 
approved  March  5th,  1877.  This  act  contained  no  emer- 
gency clause,  and,  therefore,  it  did  not  take  effect  and  be- 
come a  law  until  the  2d  day  of  July,  1877.  The  1st 
section'of  this  act,  omitting  the  enacting  clause,  reads  as 
follows : 

"  That  it  shall  be  unlawful  for  any  person  to  sell,  barter, 
or  give  away,  to  be  drank  as  a  beverage,  any  spirituous, 
vinous,  malt,  or  other  intoxicating  liquors  on  Sunday,  the 
fourth  day  of  July,  the  first  day  of  January,  and  the 
twenty-fifth  day  of  December,  commonly  called  Christmas, 
and  thanksgiving  day,  as  designated  by  proclamation  of 
the  Governor  of  the  State,  or  President  of  the  United 
States,  or  upon  the  day  of  any  State,  county,  township, 
primary  or  municipal  election  in  the  township,  town,  or  city 
where  the  same  may  be  holden,  and  upon  conviction  there- 
of, the  person  so  offending  shall   be  deemed  guilty  of  a 


382  SUPREME  COURT  OF  INDIANA. 

The  State  r.  Christman. 

misdemeanor,  and  be  fined  in  any  sum  not  less  than  ten, 
nor  more  than  fifty  dollars,  to  which  may  be  added  impris- 
onment in  the  county  jail  for  any  period  not  exceeding 
sixty  days,  in  the  discretion  of  the  court  or  jury  trying  the 
same."    Acts  1877,  Reg.  Sess.,  p.  92. 

By  comparing  this  1st  section  of  the  act  of  March  5th, 
1877,  with  the  provisions  of  section  9,  above  set  out,  of  the 
act  of  March  17th,  1875,  it  will  be  readily  seen  that  each 
one  of  the  provisions  of  said  section  9,  except  the  one  in 
relation  to  sales  or  barters  "between  the  hours  of  11  p.  m. 
and  5  a.  m.,"  is  embraced  in  and  covered  by  the  provi- 
sions of  the  said  Ist  section  of  the  latter  act.  Not  only  so, 
but  such  comparison  will  also  show  that  this  Ist  section 
of  the  later  law  has  added  new  offences  to  those  defined 
in  said  section  9,  that  it  is  more  certain  and  specific  in  its 
provisions  and  is  made  applicable  to  other  days,  in  addi- 
tion to  the  days  mentioned  in  said  section  9,  and  that  it 
has  changed  and  prescribed  new  penalties  for  the  old  and 
new  offences,  differing  materially  from  the  penalties  provid- 
ed in  the  older  law.  Thus,  in  said  1st  section,  it  is  made 
an  offence  to  give  away,  as  well  as  to  sell  or  barter,  intoxi- 
cating liquors  on  the  days  mentioned  therein,  and  the  law 
is  made  applicable  to  the  days  on  which  primary^  as  well 
as  all  other,  elections  mav  be  held.  This  1st  section  also 
prescribes  a  new  and  additional  penalty  to  that  specified  in 
the  older  law,  in  this,  that  it  provides  that,  upon  convic- 
tion of  the  misdemeanor  therein  defined,  in  addition  to  the 
fine  assessed,  the  person  convicted  shall  be  liable  to  "im- 
prisonment in  the  county  jail  for  any  period  not  exceeding 
sixty  days,  in  the  discretion  of  the  court  or  jury  trying  the 
same." 

In  the  case  of  Dowdell  v.  The  State,  58  Ind.  833,  it  was 
held  by  this  court,  that  the  1st  section  of  the  act  of  March 
5th,  1877,  before  cited,  being  the  latest  expression  of  the 
legislative  will  on  the  subject-matter  thereof,  repealed  by 
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implication  and  entirely  superseded  the  said  section  9,  above 
quoted,  of  the  aforesaid  act  of  March  17th,  1875,  on  the  same 
subject-matter.  The  case  cited  was  decided,  in  part  at 
least,  upon  the  authority  of  the  case  of  Norris  v.  Crocker^ 
13  ffow.  429,  in  which  case  the  following  language  was 
used  by  the  Supreme  Court  of  the  United  States  :  "As  a 
general  rule  it  is  not  open  to  controversy,  that  where  a 
new  statute  covers  the  whole  subject-matter  of  an  old  one, 
adds  offences,  and  prescribes  different  penalties  for  those 
enumerated  in  the  old  law,  then  the  former  statute  is  re- 
pealed by  implication  ;  as  the  provisions  of  both  can  not 
stand  together."  This  general  rule,  as  thus  stated,  was 
quoted  with  approval  by  this  court  in  the  case  of  The  Pres- 
identy  etc.,  of  the  Peru^  etc.^  R.  E.  Co.  v.  Bradshaw,  6  Ind.  146. 

In  the  case  of  Leard  v.  Leardy  80  Ind.  171,  it  was  held 
by  this  court,  that  "An  act  covering  the  same  subject-mat- 
ter would  repeal  a  former  statute  embraced  within  its  pro- 
visions." 

In  the  case  of  Longlois  v.  Longlois,  48  Ind.  60,  the  rule 
under  consideration  was  again  stated  by  this  court,  as  fol- 
lows :  "And  where  a  new  law,  whether  it  be  in  the  form 
of  an  amendment  or  otherwise,  covers  the  whole  subject- 
matter  of  the  former,  and  is  inconsistent  with  it,  and  evi- 
dently intended  to  supersede  and  take  the  place  of  it,  it 
repeals  the  old  law  by  implication."  See  also  the  case  of 
Hayes  v.  The  State,  55  Ind.  99. 

In  the  examination  of  the  case  now  before  us,  we  have 
carefully  reconsidered  the  question  decided  in  the  case  of 
Bowdell  V.  The  State,  supra,  and  our  conclusion  is,  that  the 
latter  case  was  correctly  decided.  We  are  clearly  of  the 
opinion  that  section  9,  above  quoted,  of  the  act  of  March 
17tb,  1875,  and  each  and  all  of  its  provisions,  were  repealed 
by  implication  and  entirely  superseded  by  the  1st  section, 
as  above  set  out,  of  the  act  of  March  5th,  1877 ;  and,  there- 
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fv)re,  it  seems   to  us,  that  the  court  below  did  n6t  err  in 
quMshing  the  affidavit  in  this  case. 

The  appeal  of  the  State,  in  this  case,  is  not   sustained, 
butthe  judgment  is  affirmed. 


■     •!  » 


Atherton  v.  Thb  Sugar  Creek  and  Philadelphia  Turn- 
pike Company. 

TiTBKPiKB  Company. — Corporation. — Record  of  Articles, — A  turnpike  com- 
pany 18  deemed  to  be  a  corporation,  from  the  time  its  articles  are  recorded 
in  the  proper  recorder's  office. 

Same.— /rre^artfy. — Action  for  Stock  Subscribed  — (^uo  Warranto. — Irreg- 
ularity in  or  after  the  election  of  the  directors  of  a  turnpike  company 
might  be  ground  for  a  quo  warranto^  but  is  no  defence  to  an  action  by  the 
company  to  collect  stock  subscribed  to  its  preliminary  articles. 

Practice  — Reconsideraiixm  of  Ruling  on  Dem^t-rrer^  after  WithdrauHil  of 
General  Denial.^-The  court  having  sustained  a  demurrer,  for  insufficiency, 
to  the  affirmative  paragraphs  of  an  answer,  to  which  the  defendant  ex- 
cepted, he  then  withdrew  his  general  denini,  whereupon  the  court  recon- 
sidered iu  previous  action  and  overruled  said  demurrer,  to  which  the  de- 
fendant excepted. 

ffeldj  that  the  action  of  the  court  was  not  error. 

Demurrer  to  EviDENCE.f—/»i/'(er«ice.— Where  a  party  to  an  action  on  trial 
before  a  jury,  on  the  conclusion  of  the  evidence  of  the  opposite  party, 
demurs  to  the  evidence,  everything  which  the  evidence  tends  to  prove, 
including  every  fair  inference,  will  be  taken  against  him,  and  if  the  jury, 
had  it  completed  the  trial,  might  have  found  a  verdict  against  him,  hit 
demurrer  shoald  be  overruled. 

From  the  Hancock  Circuit  Court. 

-R.  A.  miey^  for  appellant. 

J.  A.  New  and  7.  P.  Paulson^  for  appellee. 

Niblack,  J. — ^This  was  a  suit  by  the  Sugar  Creek  and 
Philadelphia  Turnpike  Company,  against  Alexander  P. 
Atherton,  for  a  sum  of  money  alleged  to  be  due  on  his 


NOVEMBER  TERM,  1879.  835 

Aiherton  v,  Tfao  Sugar  Creek  and  Philadelphia  Turnpike  Company. 

8«]bscriptioii  of  six  shares  of  capital  stock,  of  twenty-five 
dollars  each,  to  the  preHmiiiary  articles  of  association  for 
the  formation  of  such  company. 

The  complaint  averred  the  execution  of  the  articles  of 
association  by  the  defendant,  the  filing  and  recording  of 
such  articles  in  the  recorder's  ofl^ce  of  the  proper  county, 
the  assessment  by  the  directors  of  the  company  of  certain 
sums  upon  the  defendant's  stock,  which  he  was  required 
to  pay,  and  notice  and  the  non-payment  of  the  as- 
sessments. 

The  defendant  demurred  to  the  complaint  for  want  of 
sufficient  facts,   but  the  court  overruled  his   demurrer. 

He  .then  answered  in  four  paragraphs : 

1.  Denying  the  existence  of  the  corporation ; 

2.  Alleging  that  the  supposed  corporation  had  never 
organized  by  the  election  of  proper  officers,  and  that,  by 
reason  of  its  continued  failure  to  elect  such  oflicers,  for 
more  than  two  years,  it  had  forfeited  its  franchise  ; 

3.  Fraud  and  deceit  in  procuring  the  defendant's  sig- 
nature and  subscription  to  the  articles  of  association 
sued  on ; 

4.  In  general  denial. 

The  plaintiff*  demurred  separately  to  the  first,  second 
and  third  paragraphs  of  the  answer,  and  the  court  sus- 
tained the  demurrer  to  all  three  of  those  paragraphs. 

The  defendant  thereupon  withdrew  the  fourth  paragraph 
of  his  answer.  The  court  then  reconsidered  its  action 
holding  the  first  and  second  paragraphs  to  be  insufiicieut, 
and  overruled  the  plaintiflTs  demurrer  to  said  paragraphs, 
to  which  rulings  of  the  court*  the  defendant  objected 
and  excepted. 

Issue  being  joined,  the  cause  was  submitted  to  a  jury 
for  trial,  and,  after  the  evidence  for  the  plaintifl*  was  c*on- 
cluded,  the  defendant  demurred  to  the  evidence  and  the 
plaintiff  joined  in  the  demurrer.     The  court  thereupon  dis- 
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charged  the  jury,  and,  the  demurrer  to  the  evidence  being 
overruled,  assessed  the  plaintiff's  damages  at  one  hundred 
and  forty-four  dollars  and  five  cents. 

After  the  damages  had  been  thus  assessed,  the  defendant 
moved  the  court  for  a  new  trial,  assigning  as  causes, 
amongst  other  things,  the  alleged  improper  admission  of 
evidence  upon  the  trial  and  the  insufficiency  of  the  evi- 
dence to  sustain  the  action,  all  having  reference  to  the 
evidence,  or  certain  portions  of  it,  to  which  his  demurrer 
to  the  evidence  of  the  plaintiff*  related,  but  the  court 
overruled  his  motion  and  rendered  judgment  for  the 
plaintiff,  for  the  sum  so  assessed  as  damages. 

Errors  are  assigned  upon  the  overruling  of  the  demur- 
rer to  the  complaint,  upon  the  sustaining  of  the  demurrer 
to  the  third  paragraph  of  the  answer,  upon  the  action  of 
the  court  reconsidering  its  rulings  on  the  demurrer  to  the 
first  and  second  paragraphs  of  the  answer,  upon  the  over- 
ruling of  the  demurrer  to  the  evidence,  and  upon  the  re- 
fusal of  the  court  to  grant  a  new  trial. 

The  objections  urged  to  the  complaint  are : 

1.  That  facts  were  not  averred  showing  that  the  plain- 
tiff had  regularly  qrganized  as  a  corporation  by  the  elec- 
tion of  directors  and  other  officers  ; 

2.  That  it  contained  no  averment  that  certain  things 
had  been  done  by  the  company,  Avhich  were  necessary  for 
its  continued  existence  as  a  corporation. 

It  has  been  held  by  this  court,  that,  from  the  time  the 
articles  of  association  of  a  turnpike  company  are  recorded 
in  the  recorder's  office  of  the  proper  county,  the  association 
is  to  be  deemed  a  corporation.  James  v.  The  Greensboro^ 
etc..  Turnpike  Co,,  47  Ind.  379 ;  1  R.  S.  1876,  p.  654,  sec.  1. 

It  has  also  been  held  that  irregularity  in  the  election  of 
the  directors  of  a  turnpike  company  is  no  defence  to  an 
action  by  such  company  to  collect  stock  subscribed  by  the 
defendant  to  its  preliminary  articles  of  association,  though 
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such  irregularity  might  be  ground  for  a  quo  warranto  to 
oust  such  directors.  Steinmetz  v.  The  Versailles  and  Osgood 
Turnpike  Co.,  57  Ind.  457. 

The  same  rule,  we  think,  applies  to  irregularities  oc- 
curring after  the  election  of  directors,  which  are  merely 
collateral  to  the  direct  proceedings  necessary  to  enable  the 
company  to  collect  the  stock  subscribed  to  its  preliminary 
articles.  We,  therefore,  see  no  error  in  the  decision  of 
the  court  overruling  the  demurrer  to  the  complaint. 

No  argument  has  been  made  in  favor  of  the  sufficiency 
of  the  third  paragraph  of  the  answer.  We  are,  consequent- 
ly, not  required  to  consider  the  question  of  its  sufficiency; 
but,  as  to  representations  made  to  secure  subscriptions  to 
the  preliminary  articles  to  a  similar  association  before  it 
became  a  corporation,  see  Miller  v.  The  Wild  Cat  Gravel 
Road  Co.,  37  Ind.  241,  S.  C,  52  Ind.  51,  and  Fox  v.  The 
AUensvilley  etc.,  Turnpike  Co.,  46  Ind.  31. 

The  demurrer  to  both  the  first  and  second  paragraphs 
of  the  answer  were  ultimately  overruled  by  the  court,  and 
as  to  that  the  appellant  certainly  has  no  reason  to  com- 
plain. Neither  can  the  appellant  be  heard  to  complain 
that  the  court  permitted  him  to  withdraw  the  fourth  par- 
agraph of  his  answer,  even  if  by  so  doing  he  was  placed  in 
a  worse  position  upon  the  trial  of  the  cause.  The  appel- 
lant, by  his  withdrawal  of  that  paragraph  of  his  answer, 
took  the  risk  as  to  the  consequences  which  might  result 
from  such  withdrawal. 

On  a  demurrer  to  evidence,  every  thing  will  be  taken 
against  the  party  demurring  which  the  evidence  tends  to 
prove,  including  every  fair  inference  deducible  therefrom. 
Pinnell  v.  Stringer,  59  Ind.  555. 

Where  a  party  to  an  action,  which  is  being  tried  by  a 
jury,  upon  the  conclusion  of  the  evidence,  demurs  to  such 
evidence,  his  demurrer  should  be  overruled,  if,  from  the 
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evidence,  the  jury  might  have  found  a  verdict  for  the  op- 
posite party.     Stanford  v.  DaviSy  54  Ind.  45. 

Applying  the  rules  thus  laid  down  to  the  case  in  hear- 
ing, we  can  not  say  that  the  court  erred  in  overruling  the 
demurrer  to  the  evidence,  as  there  seems  to  have  been  ev- 
idence tending  to  establish  all  the  facts  necessary  to  a  re- 
covery in  the  action. 

It  was  assigned  as  a  cause  for  a  new  trial,  that  the  court 
had  erred  in  the  assessment  of  the  damages,  the  amount 
assessed  being  too  large,  but  nothing  has  been  presented 
here  in  support  of  that  allegation. 

Other  questions  are  discussed  by  counsel,  but  we  are  of 
the  opinion  that  what  we  have  said  practically  disposes  of 
all  the  questions  fairly  arising  upon  the  record* 

The  judgment  is  affirmed,  with  costs. 
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140  Iw'        SuPRKMB  Court. —  Weight  of  Evidencc^The  Supreme  Court,   on  appeal, 
67   338|  win  not  disturb  a  finding  on  the  mere  weight  of  the  evidence. 

Samb. — Sufficiency  of  Evidence. — Motion  for  New  Thrial, — A  motion  for  a  new 
trial,  based  upon  the  ground  that  '^the  finding  of  the  court  is  not  sustained 
by  sufilcient  evidence,"  authorizes  the  Supreme  Court  to  examine  the  evi- 
dence, and,  if  any  material  issue  in  the  cause,  necessary  to  support  the 
finding  made,  be  unsupported  by  evidence,  to  reverse  the  judgment 
Principal  and  Surety. — Extension  of  Time.— biferenee  from  Credit  on 
Note. — Payment — Where,  in  an  action  on  a  promissory  note,  a  surety 
thereon  alleges  an  extension  of  time  as  a  defence,  an  inference,  drawn 
from  a  general  endorsement  on  the  note  of  a  credit,  that  such  credit  wm 
for  interest  in  advance,  b  not  sufilcient  to  overcome  positive  evidence 
that  no  extension  was  granted  and  no  interest  in  advance  paid. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts,  G.  Shirts  and  W.  R.  Fertig,  for   appellant. 
D.  MosSj  for  appellees. 
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HowK,  J. — This  was  a  suit  by  the  appellaut,  against  the 
appellees,  as  the  joint  makers  of  a  promissory  note,  of 
which  the  following  is  a  copy : 

"$479.65.  September  12th,  1868.  Four  months  after 
date,  we  promise  to  pay  to  Velorious  Butterlield  or  order, 
four  hundred  and  seventy-nine  65- 100  dollars,  with  interest 
at  ten  per  cent,  per  annum  ;  value  received,  without  any 
relief  whatever  from  valuation  or  appraisement  laws. 
(Signed,)  "Samuel  Trittipo. 

"  Jacob  M.Oasteller." 

On  this  note  there  were  the  following  endorsements: 

"  Interest  paid  for  one  year. 

"  Oct.  22d,  1870.    Received  on  the  within,  $100.00. 

"May  15th,  1872.  Received  forty-seven  dollars  and 
twenty-five  cents,  as  interest  to  date. 

«  March  17th,  1873.    Received  fifty  dollars." 

The  appellee  Samuel  Trittipo  was  called  and  made  de- 
fault. The  appellee  Jacob  M.  Casteller  separately  an- 
swered in  three  paragraphs,  to  each  of  which  paragraphs 
the  appellant's  demurrer  for  the  want  of  suflicient  factfi  was 
overruled  by  the  court,  and  to  this  ruling  the  appel- 
lant excepted.  To  each  of  said  paragraphs  of  answer 
the  appellant  then  replied  by  a  general  denial. 

The  cause  was  tried  by  the  court,  and  a  finding  was 
made  for  the  appellee  Jacob  M.  Casteller,  upon  the  issues 
joined  between  him  and  the  appellant.  The  appellant's 
motion  for  a  new  trial  having  been  overruled,  and  his 
exception  entered  to  this  decision,  the  court  rendered 
judgment  upon  its  finding,  in  favor  of  the  appellee  Cas- 
teller, from  which  judgment  this  appeal  is  now  here 
prosecuted. 

The  following  decisions  of  the  circuit  court,  in  this 
ease,  have  been  assigned  by  the  appellant,  as  errors,  in 
this  court : 

1.    In  overruling  his  demurrers  to  the  first,  second  and 
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third  paragraphs  of  the  separate  answer  of  the  appellee 
Jacob  M.  Casteller;  and, 

2.    In  overruling  his  motion  for  a  new  trial. 

1.  In  the  first  paragraph  of  his  answer,  the  appellee 
Casteller  said  that  he  signed  the  note  in  suit  as  surety 
for  his  co-appellee,  Samuel  Trittipo,  as  the  appellant  well 
knew  at  the  time  he  received  said  note ;  that  afterward, 
at  the  maturity  of  said  note,  the  appellant  agreed  with  the 
appellee  Trittipo,  in  consideration  that  said  Trittipo 
would  pay  the  appellant  the  interest  then  due  on  said  note 
and  interest  thereon  in  advance  for  one  year  thence  next 
ensuing,  at  the  rate  of  ten  per  cent,  per  annum,  that  he, 
the  appellant,  would  extend  the  time  for  the  payment  of 
said  note  for  the  said  period  of  one  year  next  after  the  ma- 
turity of  the  note ;  and  the  said  Casteller  averred  that,  for 
that  purpose,  the  said  Trittipo  did  pay  the  appellant  the 
interest  then  due  on  said  note,  and  the  further  sum  of  forty- 
seven  dollars  and  ninety-six  and  a  half  cents  in  addition 
thereto,  and  the  appellant  then  agreed  with  said  Trittipo 
to  extend  and  did  extend  the  time  for  the  payment  of  said 
note,  for  the  said  period  of  one  year  thence  next  ensuing, 
without  the  knowledge  or  consent  of  the  appellee  Cas- 
teller. 

The  second  paragraph  of  the  answer  was  substantially 
the  same  as  the  first  paragraph,  except  in  this,  that  it  was 
alleged  in  said  second  paragraph,  that,  at  the  maturity 
of  the  note  in  suit,  the  plaintiiF,  in  consideration  of  the 
payment  to  him  by  said  Trittipo  of  the  interest  then  due 
on  the  note,  and  interest  in  advance  thereon  for  twelve 
months  thence  next  ensuing  at  the  rate  of  twelve  per  cent, 
per  annum,  agreed  with  said  Trittipo  to  extend  and  did 
extend  the  time  for  the  payment  of  said  note  for  the  said 
term  of  twelve  months  next  after  the  maturity  of  said  note. 

In  the  third  paragraph  of  said  answer,  the  said  Casteller 
alleged,  in  substance,  that  he  signed  the  note  in  suit  as  the 


NOVEMBER  TERM,  1879.  841 

Butterfleld  v.  Trittipo  etal. 


m 

surety  of  said  Trittipo,  as  the  appellant  well  knew  when  he 
received  the  note  ;  that  on  the  22d  day  of  October,  1870, 
the  said  Trittipo  having  in  the  mean  time  paid  the  appel- 
lant, from  time  to  time,  interest  m  advance  on  the  note  at 
the  rate  of  twelve  per  cent,  per  annum  for  several  exten- 
sions of  the  time  of  the  payment  of  the  note,  without  the 
knowledge  or  consent  of  said  Casteller,  the  appellant  then 
agreed  with  said  Trittipo  to  extend  further  the 
time  of  the  payment  of  the  note  until  the  15th 
day  of  May,  1872,  in  consideration  that  said  Trit- 
tipo would  then  pay  to  appellant  the  sum  of  forty- 
three  dollars  and  forty-five  cents,  and  on  the  said  15th 
day  of  May,  1872,  the  further  sum  of  forty-seven  dollars 
and  twenty-five  cents ;  that  said  Trittipo  did  then  pay  the 
appellant  said  sum  of  forty-three  dollars  and  forty-five 
cents,  and  on  said  15th  day  of  May,  1872,  paid  him  the 
said  further  sum  of  forty-seven  dollars  and  twenty -five 
cents,  all  in  pursuance  of  the  terms  of  said  contract ;  and 
the  appellant  then  agreed  to  and  did  extend  the  time  of 
the  payment  of  said  note  until  the  15th  day  of  May,  1872, 
without  the  knowledge  or  consent  of  said  Casteller. 

In  their  argument  of  this  cause  in  this  court,  the  appel- 
lant's counsel  have  expressly  waived  the  consideration  of 
the  alleged  error  of  the  court,  in  overruling  his  demurrers 
to  the  several  paragraphs  of  the  separate  answer  of  the  ap- 
pellee Jacob  M.  Casteller,  and  have  practically  conceded 
that  the  facts  alleged  in  each  of  the  said  paragraphs  were 
sufficient,  if  sustained  by  the  evidence,  to  discharge  said 
Casteller  from  liability  on  the  note  in  suit. 

2.  The  only  remaining  error  assigned  by  the  appellant 
in  this  court  is  the  decision  of  the  court  below  in  over- 
ruling his  motion  for  a  new  trial.  In  this  motion,  the  fol- 
lowing causes  were  assigned  for  such  new  trial : 

"1.     The  finding  of  the  court  is  contrary  to  law; 

"2.  The  finding  of  the  court  is  not  sustained  by  suffi- 
cient evidence" 
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It  will  beseen,  therefore,  from  these  causes  for  a  new  trial, 
that  the  only  questions  for  our  decision,  in  this  case,  relate 
to  the  sufficiency  of  the  evidence  to  sustain  the  finding  of 
the  court  in  favor  of  the  appellee  Casteller.  This  court 
can  not  and  will  not  weigh  the  evidence  in  the  record,  nor 
disturb  the  finding  below  upon  the  mere  weight  of  the  ev- 
idence. This  rule  is  settled  by  an  almost  unbroken  line  of 
the  decisions  of  this  court.  Rudolph  v.  Lane.  57  Ind.  115 ; 
Swales  V.  Southard,  64  Ind.  557 ;  and  The  Fort  Wayne,  etc., 
JR.  B.  Co,  V.  Husselman,  65  Ind.  78. 

Practically,  therefore,  the  only  question  presented  for 
our  decision  by  the  second  alleged  error  in  this  case  is 
this :  Is  there  any  sufficient  evidence,  in  the  record,  which 
tends  to  sustain  the  material  allegations  of  either  para- 
graph of  the  separate  answer  of  the  appellee  Jacob  M. 
Casteller  ?  From  our  examination  of  the  evidence,  which 
is  properly  in  the  record,  it  seems  to  us  that  this  question 
must  be  answered  in  the  negative.  While  this  court  may 
not  properly  weigh  evidence,  nor  attempt  to  determine  ita 
preponderance  either  for  or  against  the  finding  below,  it  is 
still  the  duty  of  this  court,  as  we  understand  our  duty,  to 
carefully  examine  the  evidence,  when  the  point  is  made, 
with  the  view  of  ascertaining  whether  or  not  there  has 
been  a  failure  of  evidence  on  any  material  question.  When 
the  record  discloses  such  a  failure  of  evidence,  it  is  as  much 
the  duty  of  this  court  to  reverse  the  judgment  below,  on 
that  ground,  as  for  any  other  error. 

It  would  seem  to  be  settled  law  in  this  State,  that  an 
agreement  between  the  payee  or  holder  of  a  promissory 
note  and  the  principal  therein,  for  an  extension  of  the 
time  of  payment  thereof  for  a  fixed  and  definite  period, 
made  without  the  knowledge  or  consent  of  the  surety 
in  such  note,  and  with  knowledge  of  such  suretyshiy,  and 
founded  upon  a  new  consideration,  will  discharge  the 
surety  from  any  liability  on  such  note.    Huff  v.  Cok,  46 
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lud.  300 ;  White  v.  Whitney j  51  Ind.  124;  Bucklen  v.  Huff, 
53  Ind.  474 ;  Davenport  v.  King^  63  Ind.  64 ;  Buck  v.  Smi- 
ley, 64  Ind.  481. 

It  will  be  seen  from  our  summary  of  the  sev- 
eral paragraphs  of  the  separate  answer  of  the 
appellee  Casteller,  in  this  case,  that,  in  the  first 
and  second  paragraphs  of  his  answer,  he  relied 
upon  the  payment  of  interest  in  advance,  for  a  fixed  and 
certain  time,  by  the  principal,  Trittipo,  to  the  appellant, 
the  payee  and  holder  of  the  note,  as  the  foundation  of  the 
defence.  In  each  of  the  first  two  paragraphs  of  answer, 
the  appellee  Casteller  stated  an  express  agreement  be- 
tween said  Trittipo  and  the  appellant,  for  an  extension  of 
the  time  of  payment  of  the  note  for  a  fixed  and  certain  pe- 
riod, founded  upon  the  payment  of  interest  in  advance 
for  such  period  of  time. 

There  is  certainly  no  evidence  in  the  record  which  tends  to 
show  that  there  was  ever  any  such  agreement  entered  into 
between  the  appellant  and  said  Trittipo,  for  any  such  exten- 
sion of  the  time  of  payment  of  the  note  in  suit.  In  his 
brief  of  this  cause  in  this  court,  Casteller's  learned  coun- 
sel does  not  claim  nor  rely  upon  any  such  agreement 
for  such  an  extension.  The  evidence  utterly  failed,  we 
think,  to  show  that  Trittipo  ever  paid  the  appellant  any 
interest  in  advance,  on  the  note  in  suit.  The  appellant, 
as  a  witness  in  the  case,  testified  positively  and  unequivo- 
cally that  there  never  had  been  any  interest  in  advance 
paid  on  the  note  ;  and  his  evidence  on  this  point  was  not 
contradicted  by  the  evidence  of  any  other  witness.  On 
the  point  under  consideration,  the  whole  case  for  the  ap- 
pellee Casteller  rests  upon  an  inference  attempted  to  be 
drawn  from  the  credits  endorsed  on  the  note  in  suit.  We 
have  set  out  these  credits  in  this  opinion,  and  it  will  be 
seen  therefrom,  that  one  of  the  credits  there  endorsed 
reads  as  follows :    "  May  15th,  1872.    Received  forty-seven 
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dollars  and  twenty-five  cents,  as  interest  to  date."  The 
inference  attempted  to  be  drawn  from  this  credit  is  this : 
The  amount  of  the  credit,  forty-seven  dollars  and  twenty- 
five  cents,  was  not  enough,  apparently,  to  pay  the  interest 
due  at  the  date  of  the  credit ;  and  therefore  it  is  inferred 
that  the  preceding  payment  on  the  note,  of  one  hundred 
dollars,  under  the  dp^te  of  October  22d,  1870,  although  not 
credited  as  a  payment  of  interest,  must  be  regarded  as  a 
payment  of  interest,  and  if  it  is  so  regarded,  then  it 
would  pay  the  interest  in  advance  on  the  note  for  a  period 
of  time,  which  could  be  readily  ascertained  by  a  short 
computation,  and  if  the  interest  were  thus  paid  in  advance 
on  the  note,  the  law  would  imply  an  agreement  on  the 
part  of  the  appellant  to  extend  the  time  for  the  payment 
of  the  note,  for  such  period  as  the  interest  appeared  to 
have  been  paid  thus  in  advance.  If  such  an  inference 
was  allowable  and  was  permitted  to  override  the  appel- 
lant's positive  evidence,  that  no  interest  in  advance  had 
ever  been  paid  on  the  note,  and  to  contradict  the  written 
credit  of  one  hundred  dollars  endorsed  on  the  note,  by 
showing  that  it  was  a  payment  of  interest,  instead  of  a 
payment  generally,  on  the  note,  still  the  inference  would 
not  be  sustained  by  computation,  as  any  one  may  readily 
ascertain  by  a  short  calculation.  Such  an  inference,  how- 
ever, can  not  be  permitted  nor  sustained,  even  if  it  were 
fully  in  accordance  with  the  computation  of  the  interest 
on  the  note,  in  contradiction  of  the  oral  evidence  of  the 
appellant  and  of  the  written  evidence  afforded  by  the  en- 
dorsements on  the  note. 

It  seems  clear  to  us,  therefore,  that  the  evidence  ad- 
duced upon  the  trial  of  this  case  entirely  failed  to  sustain 
the  allegations  of  either  the  first  or  second  paragraphs  of 
the  separate  answer  of  the  appellee  Jacob  M.  Casteller. 

In  the  third  paragraph  of  his  answer,  as  we  have  seen, 
the  appellee  Casteller  alleged,  in  substance,  that,  on  the 
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22d  day  of  October,  1870,  the  appellant  agreed  with  said 
Trittipo,  that  if  he  would  then  pay  forty-three  dollars 
and  forty-five  cents  on  the  note  in  suit,  and  would  there- 
after, on  the  15th  day  of  May,  1872,  pay  thereon  the  fur- 
ther sum  of  forty-seven  dollars  and  twenty-five  cents,  he, 
the  appellant,  would  extend  the  time  for  the  payment  of 
said  note  until  the  said  15th  day  of  May,  1872.  The  ap- 
pellee Jacob  M.  Casteller  did  not  ofiTer,  nor  attempt  to 
offer,  any  evidence  whatever,  of  any  kind,  character  or 
description,  in  support  of  this  third  paragraph  of  his  sep- 
arate answer. 

In  conclusion,  therefore,  we  hold  that  the  court  clearly 
erred  in  overruling  the  appellant's  motion  for  a  new  trial 
of  this  cause. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded  for  a  new  trial  and  further  proceed- 
ings in  accordance  with  this  opinion. 


Indiana  National  Bank  v.  Wbokbrly  et  al. 

Pbomi880by  Note. — Payable  in  Bank, — Negligence, — Rights  of  Bona  Fide 
Endorsee. — One  who,  supposing  that  he  is  authorizing  his  name  to  be 
signed  to  a  simple  acceptance  of  an  appointment  as  an  agent,  authorizes 
the  signing  of  his  name  to  a  promissory  note  payable  in  bank,  is  guilty  of 
negligence,  and  is  liable  to  a  bona  fide  endorsee  of  such  note  for  value  and 
before  maturity. 

From  the  Marion  Superior  Court. 

W.  W.  Woollen^  Jr.y  for  appellant. 

BiDDLE,  J. — The  appellant  brought  this  suit  against  the 
appellees,  on  a  promissory  note  made  by  Conrad  Weckerly 
and  James  J.  Weckerly,  payable  to  the  order  of  E.  E. 
Jones,  at  the  First  National  Bank,  Indianapolis,  Indiana, 
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six  months  alter  date,  dated  March  29th,  1875,  for  four 
hundred  dollars,  with  interest,  waiving,  etc.,  which  note 
came  by  endorsement  in  the  regular  course  of  business  to 
the  appellant,  before  it  became  due,  for  a  valuable  con- 
ai  deration,  without  notice,  etc. 

Issues  of  fact  were  joined,  and  a  trial  by  jury  had,  which 
resulted  in  a  verdict  for  James  J.  Weckerly,  and  against 
certain  other  parties  who  are  not  complaining.  Judgment 
was  rendered  for  James  J.  Weckerly,  against  the  appel* 
lant,  from  which  this  appeal  is  taken. 

We  do  not  state  the  proceedings  at  length,  as  the  con- 
test arises  solely  between  the  appellant  and  James  J. 
Weckerly,  who,  as  a  second  paragraph  of  answer,  pleaded 
as  follows : 

^^  That,  about  the  date  of  said  paper  sued  upon,  the  payee 
of  said  note,  or  his  agents,  came  to  this  defendant  and 

proposed  to  give  him  an  agency  to  sell Improved 

Lifting  Jack,  in  Marion  county,  Indiana,  and  read  to  this 
defendant  a  paper,  which,  as  read  to  him,  was  appointing 
this  defendant  an  agent  for  the  sale  of  said  Lifting  Jack,  and 
nothing  more ;  that,  at  the  time  of  said  transaction,  he 
could  not  see  to  read  or  write ;  that  he  authorized  his  name 
to  be  written  to  a  paper  such  as  read  to  him,  and  nothing 
else,  and  if  it  was  signed  to  the  paper  sued  upon,  it  was 
so  signed  without  his  knowledge  or  consent,  and  without 
any  fault  or  negligence  whatever  on  his  part." 

A  demurrer,  stating  the  want  of  facts  as  ground,  was 
overruled  to  this  paragraph  of  answer,  and  exception 
reserved.  This  ruling  presents  the  only  question  in  the 
ease. 

We  are  compelled  to  say  that  this  paragraph  is  a  very 
feeble  answer  to  a  promissory  note  governed  by  the  law 
merchant,  in  the  hands  of  an  innocent  holder.  It  does  not 
sliow  but  that  the  facts  averred  transpired  after  the  note 
'>  as  signed,  but  says  that  they  occurred  '^  about  the  date  of 
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said  paper,"  which  means  afterwards  as  well  as  before. 
The  maker  does  not  seem  to  know  whether  he  transacted 
the  business  with  the  payee  or  his  agents — whether  with 
one  or  several.  The  averments  do  not  show  that  the  pa- 
per appointing  him  agent  was  read  to  him  improperly ;  nor 
do  they  show  that  the  note  was  not  read  to  him  properly. 
He  does  not  aver  that  he  could  not  read  and  write,  but 
that "  h^  could  not  see  to  read  or  write,"  whether  from 
temporary  causes,  as  the  darkness  of  night,  or  want  of 
glasses,  or  whether  he  was  permanently  blind ;  in  short,  it 
shows  no  valid  excuse  why  he  did  not  read  the  note.  No- 
where is  it  averred  that  the  person  or  persons,  whoever  he 
or  they  were,  misread  a  paper,  or,  with  any  fraudulent  in- 
tent, practised  any  device  upon  him,  that  would  deceive 
a  person  of  fair  sense,  diligence  or  prudence.  Nor  does  it 
aver  that  he  was  induced  to  sign  the  paper  by  the  repre- 
sentations made.  It  is  impossible  to  hold  the  paragraph 
sufficient.     JUaxweU  v.  Morehart,  66  Ind.  301. 

The  judgment  in  favor  of  James  J.  Weckerly  and 
against  the  appellant  is  reversed,  at  the  costs  of  said 
James ;  the  cause  is  remanded,  with  instructions  to  sus- 
tain the  demurrer  of  the  appellant  to  the  second  para- 
graph of  said  Weckerly's  separate  answer,  and  for  further 
proceedings. 


♦-fc- 


Keagax  et  al.  v.  Burton  et  al. 

Pboui880rt  Note. — Breach  of  Covenant — Fraud  of  Payee. — In  an  action 
on  a  promissory  note  not  payable  in  bank,  by  an  endorsee,  against  the 
maker  and  a  third  person,  the  maker  answered  that  the  note  in  suit  was 
given  solely  for  purchase-money  of  land  conveyed  by  the  payee,  to  the 
maker,  by  warranty  deed  ;  that,  prior  to  such  conveyance,  the  land  had 
been  subject  to  a  mortgage  for  purchase-money  owing  from  the  payee  to 
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this  codefendant,  but  that  the  payee  had  fraudulently  procured  a  release 
of  the  mortgage,  and  had  then  conveyed,  as  aforesaid,  to  the  maker  ;  that 
the  payee  had  subsequently  assigned  the  note  in  suit  to  the  plaintiff,  for  a 
pre-existing  debt  ;  that  subsequently  this  codefendant,  in  an  action  against 
the  payee  and  maker,  had  recovered  a  judgment  subjecting  the  unpaid 
purchase-money  evidenced  by  the  note  in  suit  to  the  payment  of  the  debt 
due  from  the  payee  to  this  codefendant ;  and  that  the  plaintiff  had  doe 
notice  to  appear  to  that  action.  The  codefendant  set  up  said  judgment  u 
a  defence. 
Heldj  on  demurrer,  that  the  answers  were  sufficient. 

From  the  Hendricks  Circuit  Court. 

W.  R.  Harrison,  W.  S.   Shirley,  W.E.  McCord,   G.   W. 
Grubbs  and  M.  H.  Parks,  for  appellants. 
F.  J.  Van  Voris,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellees,  against  the 
appellants,  upon  a  promissory  note,  of  which  the  following 
is  a  copy : 

"  $500.00  Monrovia,  April  13th,  1873. 

"  On  or  before  January  Ist,  1875,  we  promise  to  pay  to 
the  order  of  Sylvester  Johnson  and  Leander  Johnson  five 
hundred  dollars,  value  received,  without  any  relief  from 
valuation  or  appraisement  laws  of  the  State  of  Indiana, 
with  interest  at  six  per  cent,  per  annum  from  date.  If 
this  note  be  collected  by  suit,  the  judgment  shall  include 
the  reasonable  fee  for  plaintiff's  attorney. 

(Signed)  "Jkssb  Reagan, 

"John  W.  Reagan." 

On  this  note  were  the  following  endorsements : 

"April  17th,  1873.    Sylvester  Johnson." 

"June  18th,  1873.    Leander  Johnson." 

In  their  complaint,  the  appellees,  partners  under  the 
firm  name  of  John  C.  Burton  &  Co.,  alleged,  in  substance, 
that  on  the  13th  day  of  April,  1873,  the  appellants  Jesse 
and  John  "W.  Reagan,  by  their  note  of  that  date,  a  copy  of 
which  was  therewith  filed,  promised  to  pay,  on  or  before 
January  1st,  1875,  to  the  order  of  Sylvester  aud  Leander 
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Johnson,  five  hundred  dollars,  and  that,  if  said  note  should 
be  collected  hy  suit,  the  judgment  should  include  a  reason- 
able fee  for  plaintiff's  attorney  ;  that  on  the  17th  day  of 
April,  1873,  the  said  Sylvester  Johnson,  hy  endorsement 
thereon,  assigned  his  interest  in  said  note  to  his  co-payee 
therein,  Leander  Johnson,  who,  in  like  manner,  on  the  18th 
day  of  June,  1873,  assigned  the  said  note  to  the  appellees  ; 
and  that  the  note,  and  an  attorney's  fee  in  the  sum  of  fifty 
dollars,  were  due  and.  wholly  unpaid.  The  appellees  fur- 
ther said  that  the  appellant  Thomas  M.  Hadley  was  assert- 
ing a  claim  of  some  kind  to  said  note  or  the  proceeds  there- 
of, was  saying  that  the  same  was  payahle  to  him,  and  was 
threatening  hy  process  of  law  to  compel  the  makers  of  said 
note  to  pay  thfe  same  to  him,  hut  they  said  that  the  nature 
of  said  claim  was  unknown  to  them.  Wherefore  the  ap- 
pellees made  the  said  Hadley  a  defendant,  in  order  that  the 
rights  of  all  parties  interested  might  be  determined  in  this 
action;  and  they  demanded  judgment,  etc. 

The  appellants  Jesse  and  John  W.  Beagan  jointly  an- 
swered in  two  special  or  affirmative  paragraphs,  hy  way 
of  counter-claim  or  cross  complaint,  to  each  of  which  par- 
agraphs the  appellees'  demurrer,  for  the  want  of  sulBcient 
facts  therein  to  constitute  a  defence  to  their  action,  was 
sustained  by  the  court,  and  to  these  decisions  the  said  Rea- 
gans  excepted. 

To  the  appellees'  complaint  the  appellant  Thomas  M. 
Hadley  separately  answered  in  three  affirmative  or  special 
paragraphs,  to  each  of  which  paragraphs  the  appellees 
demurred,  upon  the  ground  that  it  did  not  state  sufficient 
facts  to  constitute  a  defence  to  their  action.  These  de- 
murrers were  severally  sustained  by  the  court,  and  to  each 

these  decisions  the  said  Hadley  excepted. 

All  the  appellants  elected  to  stand  by  their  answers, 
and  declined  to  answer  further;  and  thereupon  the  court 
rendered  judgment  in  favor  of  the   appellees,  for  the 
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amount  due  on  the  note  in  suit,  and  from  this  judgment 
this  appeal  is  now  prosecuted. 

In  this  court,  the  appellants  have  assigned,  as  errors, 
the  several  decisions  of  the  court  below,  in  sustaining  de- 
murrers to  the  several  paragraphs  of  their  respective  an- 
swers. 

These  paragraphs  of  answer  were  very  long,  and  we  will 
not  attempt  to  set  them  out  in  this  opinion.  The  consid- 
eration of  the  note  in  suit  was  the  sale  and  conveyance, 
by  warranty  deed,  by  the  payees  of  said  note,  to  the  mak- 
ers thereof,  the  said  Jesse  and  John  W.  Reagan,  of  cer- 
tain real  estate  in  Morgan  county,  Indiana.  Some  years 
before  that  time,  the  appellant  Thomas  M.  Hadley  had 
sold  and  conveyed  the  said  real  estate  to  the  payees  of  the 
note  now  in  suit,  the  Johnsons,  and  had  taken  from  them 
a  mortgage  on  said  real  estate,  to  secure  the  payment  of 
the  sum  of  two  thousand  dollars  of  the  unpaid  purchase- 
money.  This  mortgage  debt  the  Johnsons  never  paid, 
but  a  day  or  two  days  before  the  day  on  which  they  sold 
and  conveyed  the  said  real  estate  to  said  Jesse  and  John 
W.  Reagan,  they,  the  said  Johnsons,  or  one  of  them,  by 
certain  false  and  fraudulent  representations,  procured  the 
said  Hadley  to  execute,  acknowledge  and  deliver  to  them 
a  certificate  of  satisfaction  of  his  said  mortgage.  With 
this  certificate  of  satisfaction  in  their  hands,  the  Johnsons 
sold  and  conveyed,  by  warranty  deed  as  aforesaid,  the  Bwd 
real  estate  to  the  said  Jesse  and  John  W.  Reagan,  and 
received  from  them  the  note  in  suit,  among  other  notes, 
for  the  unpaid  purchase-money  of  said  real  estate.  Within 
a  few  days  after  the  execution  of  said  note,  it  was  assigned 
by  the  payees  thereof  to  the  appellees  in  this  suit,  J.  C. 
Burton  k  Co.,  either  in  payment  of,  or  as  collateral  security 
for,  an  antecedent  debt  due  them  from  the  Johnsons,  or 
one  of  them.  As  soon  as  the  said  Hadley  discovered  the 
fraud  of  the  Johnsons,  in   procuring  him  to   execute  the 
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certificate  of  satisfaction  of  his  said  mortgage,  he  com- 
menced suit  in  the  Morgan  Circuit  Court,  against  the 
Johnsons  and  the  Keagans,  to  have  the  said  certificate  of 
satisfaction  of  his  said  mortgage  declared  fraudulent  and 
void  and  set  aside,  and  the  lien  of  his  said  mortgage  es- 
tablished on  said  real  estate,  to  the  extent  of  the  dnpaid 
purchase-money  therefor,  then  owing  by  the  said  Reagans. 
Written  notice  of  the  pendency  and  nature  of  the  said 
Hadley  suit  was  served  by  the  Reagans  on  J.  C.  Burton  & 
Co.,  as  the  holders  of  the  note  now  sued  on  and  two  other 
notes,  and  requiring  them  to  appear  and  aid  in  the  defence 
of  said  suit,  and  notifying  them  that  if  the  Reagans  were 
defeated  in  said  suit,  there  would  be  "  no  consideration  for 
said  notes." 

The  suit  of  said  Hadley  against  the  Johnsons  and  the 
Reagans  was  put  at  issue  in  the  Morgan  Circuit  Court,  at 
its  September  term,  1874,  and  was  well  tried  both  by  court 
and  counsel,  resulting  in  a  verdict  and  judgment  in  favor 
of  said  Hadley  and  against  the  Reagans,  for  the  ^amount 
of  the  purchase-money  evidenced  by  their  three  notes  of 
five  hundred  dollars  each,  then  in  the  hands  of  J.  C.  Bur- 
ton k  Co.,  one  of  which  is  the  note  sued  on  in  this  action. 
At  the  request  and  by  the  procurement  of  said  J.  C.  Burton  k 
Co.,  and  upon  the  faith  of  their  indemnifying  bond,  the 
Reagans  appealed  from  the  said  judgment  of  the  Morgan 
Circuit  Court  to  this  court.  This  appeal  was  finally 
determined  by  this  court  at  its  November  term,  1877,  by 
an  affirmance  of  the  judgment  below,  and  is  reported 
under  the  name  of  Reagan  v.  Hadley^  57  Ind.   509. 

We  refer  to  this  reported  case  for  a  fuller  statement  of 
the  facts  in  which  the  present  suit  had  its  origin,  than  the 
one  here  given. 

Pending  that  appeal  in  this  court,  the  said  J.  C.  Burton 
&  Co.  commenced  this  suit  upon  one  of  the  notes  in  con- 
troversy in  that  appeal.    The  note  was  not  payable  at  a 
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bank  in  this  State,  and  was  not  governed  by  the  law  mer- 
chant. The  appellees,  J.  C.  Burton  &  Co.,  took  said  note 
subject  to  all  the  equities  existing  between  the  makers  and 
the  payees  thereof.  The  sole  consideration  of  the  note, 
as  between  the  makers  and  the  payees  thereof,  was  the  un- 
paid purchase-money  of  said  real  estate;  and  when,  by 
the  judgment  of  a  court  of  competent  jurisdiction,  the 
Reagans,  as  the  makers  of  said  note,  were  required  to 
pay  the  unpaid  purchase-money,  .evidenced  by  their  notes 
then  in  the  hands  of  the  appellees,  to  the  appellant 
Thomas  M.  Hadley,  it  is  manifest,  we  think,  that  there 
was  a  total  failure  of  the  consideration  of  such  notes,  one 
of  which  was  the  note  now  in  suit. 

The  paragraphs  of  answer  of  the  appellants,  the 
Reagans,  alleged  substantially  the  same  facts  stated  in  this 
opinion  ;  and  they  showed,  as  it  seemed  to  us,  by  reason 
of  the  breach  of  the  covenants  of  warranty,  a  total  failure  of 
the  consideration  of  the  note  sued"on  in  this  action.  In  our 
opinion,  therefore,  the  appellees'  demurrers  to  the  several 
paragraphs  of  the  Reagans'  answer  were  not  well  taken, 
and  ought  to  have  been  overruled. 

The  answers  of  the  appellant  Thomas  M.  Hadley,  in 
this  action,  were  in  the  nature  of  cross  complaints,  in 
which  he  alleged  substantially  the  same  matters  as  stated 
by  him  in  his  complaint  in  his  suit  against  the  Johnsons 
and  the  Reagans,  the  substance  of  which  complaint  is  set 
out  in  the  opinion  of  this  court  in  the  case  of  Reagan  v. 
Hadley^  supra.  In  addition  to  those  matters,  the  said 
Hadley  set  up  the  judgment  of  the  Morgan  Circuit  Court 
in  that  suit,  establishing  his  right  to  the-  purchase-money 
owing  by  the  Reagans  and  evidenced  by  their  notes  then 
in  the  hands  of  the  appellees,  J.  C.  Burton  &  Co.,  One  of 
which  was  sued  on  in  this  action. 

We  are  clearly  of  the  opinion,  that  these  paragraphs  of 
cross  complaint  of   the    appellant    Hadley  stated    facts 
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sufficient  to  show  a  valid  claim  in  his  behalf,  even  as 
against  the  appellees,  to  the  money  evidenced  by  the  said 
note  iu  suit,  and  that  the  court  erred  in  sustaining  the  ap- 
pellees' demurrers  to  these  several  paragraphs. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded  with  instructions  to  overrule  the 
appellees'  demurrers  to  the  several  paragraphs  of  the  ap- 
pellants' answers  and  cross  complaints,  and  for  further 
proceedings. 


Ludlow  v.  Walker. 

JvDGMSXT.-  Oi^cHon  io  Form  or  Substance  of. — Supreme  Court. — Prctetiee. 
^£ce0/}h'on.— Objection  to  the  form  or  substance  of  a  judgment  can  not 
be  made,  for  the  first  time,  in  the  Supreme  Court,  on  appeal. 

S&if  K. — Bill  of  Exceptions. — Record. — A  bill  of  exceptions,  not  signed  by 
the  proper  judge,  forms  no  part  of  the  record. 

From  the  Dearborn  Circuit  Court. 

F.  Adkinson  and  W.  S.  Holman^  for  appellant. 
J.  /).  Haynes  and  J.  K.  Thompson,  for  appellee. 

WoRDBN,  J. — This  was  an  action  by  the  appellant, 
against  the  appellee,  of  replevin  for  a  certain  mare.  The 
mare  was  delivered  to  the  plaintiff  by  virtue  of  the  writ. 
Issue;  trial ;  verdict  and  judgment  for  the  defendant. 

The  appellant  has  assigned  two  supposed  errors,  as  fol- 
lows: 

^^First.  The  said  Dearborn  Circuit  Couft  erred  in  over- 
ruling the  motion  of  the  appellant  for  a  new  trial  in  said 
cause  in  said  court ; 

^'Second.  The  court  erred  in  rendering  judgment,  in 
conclusion  as  follows:  "It  is  therefore  considered  by  the 
court,  that,  in  the  event  said  mare  is  not  delivered  into  the 
Vol.  LXVIL— 23 
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custody  of  the  defendant,  as  above  adjudged,  the  said  de- 
fendant do  have  and  recover  of  the  plaintiff  >400,  being 
the  value  thereof  as  found  by  the  jury." 

There  is  no  question  presented  by  the  record.  The  rea- 
sons assigned  for  a  new  trial  are  such  as  can  be  made  to  ap- 
pear only  by  a  bill  of  exceptions  ;  and  there  is  no  bill  of 
exceptions  in  the  record.  There  is  a  long  document,  pur- 
porting to  be  a  bill  of  exceptions,  contained  in  the  record, 
but  it  is  not  signed.  The  appellee  has  moved  to  tax  the 
costs  of  inserting  this  document  in  the  record  to  the  appel- 
lant ;  but,  as  the  judgment  will  have  to  be  affirmed  at  the 
costs  of  the  appellant,  the  motion  becomes  unimportant. 

There  was  no  exception  taken  in  the  court  below  to  the 
form  or  substance  of  the  judgment  rendered,  and  its  cor- 
rectness can  not  be  questioned  for  the  first  time  in  this 
court.  Johnson  v.  Prine^  55  Ind.  851,  and  cases  there 
cited. 

The  judgment  below  is  affirmed,  with  costs. 


Pierce  v.  The  State. 

67  864  Criminal  Law. —  Vpcm  Disagreement  of  Regular  Jury,  Defendant  may  w 

iftg   g32  once  be  tried  by  Special  Jury. — Omtlnuanee. — The  defendant  in  a  criminal 

prosecution  is  not  entitled,  upon  the  failure  of  the  regular  panel  to  agree 
upon  a  verdict  in  his  case,  to  a  continuance,  for  that  reason,  until  the  next 
term  of  court ;  and  the  court  may  at  once,  under  section  3,  2  R.  S.  1876, 
p.  13,  cause  a  special  jury  to  be  empanelled  to  try  him. 

From  the  Dearborn  Circuit  Court. 

W.  H.  Matthews  and  M.  A.  Spooner^  for  appellant. 
T.  W,  Woollen^  Attorney  General,  and  R.   L.   DaviSy 
Prosecuting  Attorney,  for  the  State. 

HowK,  J. — The  indictment  in  this  case  charged,  *'that  on 
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the  17th  day  of  January,  1879,  at  and  in  the  county  of 
Dearborn,  and  State  of  Indiana,  Omer  Pierce,  Jack  Moore 
and  William  Bryant  did  then  and  there,  in  a  rude,  inso- 
lent and  angry  manner,  unlawfully,  feloniously,  purposely 
and  with  premeditated  malice,  beat,  bruise,  cut,  stab  and 
wound  one  Charles  Miller,  with  the  unlawful  and  felonious 
intent,  then  and  there  and  thereby,  purposely,  feloniously 
and  with  premeditated  malice,  to  kill  and  murder  him,  the 
said  Charles  Miller." 

The  appellant,  Omer  Pierce,  having  been  granted  a  sep- 
arate trial,  upon  arraignment,  for  plea  to  the  indictment, 
said  that  he  was  not  guilty  as  therein  charged.  At  the 
February  tenn,  1879,  of  the  court  below,  the  cause  as  to 
the  appellant  was  tried  by  a  jury,  who,  having  failed  to 
agree  upon  a  verdict,  were  discharged  by  the  court  with- 
out objection.  Upon  the  appellant's  application,  he  was 
granted  a  change  of  venue  from  the  regular  judge  of  the 
court,  and  a  special  judge  was  duly  appointed  to  try  this 
cause.  The  appellant  then  moved  the  court,  upon  his 
affidavit  filed,  for  a  continuance  of  his  case  until  its  next 
regular  term,  which  motion  was  overruled,  and  to  this  de- 
cision he  excepted.  He  was  then  tried  again  by  a  j  ary,  at 
the  same  term  of  the  court,  and  a  verdict  was  returned 
finding  the  appellant  guilty,  and  assessing  his  punishment 
at  imprisonment  in  the  state-prison  for  five  years,  and  a 
fine  of  fifty  dollars.  The  appellant's  motions  for  a  new 
trial  and  in  arrest  of  judgment,  having  each  been  over- 
ruled and  his  exceptions  entered  to  these  rulings,  the 
court  rendered  judgment  against  him,  upon  the  verdict. 

In  this  court,  the  appellant  has  properly  assigned,  as 
error,  the  overruling  of  his  motion  for  a  new  trial. 
Among  the  causes  for  such  new  trial,  assigned  in  his  mo- 
tion therefor,  was  alleged  irregularity  in  the  proceedings 
of  thi  court,  which  prevented  him  from  having  a  fair 
trial,  in  this,  that  the  court  ovettuled  his  motion  for  a  con- 
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tinuance,  and  compelled  him  to  go  to  trial  at  once.  This 
cause  for  a  new  trial  presents  the  only  ground  upon  which 
the  appellant's  counsel,  in  their  brief  of  this  case,  have 
asked  for  the  reversal  of  the  judgment  of  the  court  below. 

The  appellant's  motion  for  a  continuance  of  this  case,  as 
we  have  seen,  w^as  founded  upon  his  affidavit.  In  this  affi- 
davit, the  appellant  stated,  in  substance,  "  That  he  was,  as 
such  defendant,  put  npon  his  trial  for  the  same  identical 
ofience  charged  in  the  indictment  in  this  cause,  at  the 
present  term  of  this  court,  before  the  regular  panel  of  the 
petit  jury,  duly  selected  and  constituted  according  to  law, 
as  the  regular  panel  of  the  petit  jury  for  the  said  February 
term  of  said  court,  A.  D.  1879,  with  the  exceptions  of  such 
jurors  as  were  challenged  for  cause  and  peremptorily,  aud 
that  said  jury  failed  to  agree,  and  were  discharged  by  the  court 
trying  said  cause  from  the  further  consideration  of  this  cause, 
on  the  tenth  judicial  day  of  the  present  term  of  this  court, 
being  the  13th  day  of  February,  1879  ;  and  the  defendant 
says  that  all  of  the  regular  panel  of  said  petit  jury  are  dis- 
qualified to  try  and  properly  and  impartially  determine 
this  cause,  which  is  the  same  identical  cause  and  ofience 
charged  in  the  indictment  tried  by  the  jury  aforesaid, 
which  disagreed  and  was  discharged  as  aforesaid,  for  the 
reason  that  all  of  said  regular  panel,  so  selected  as  afore- 
said, that  did  not  sit  as  jurors  upon  the  trial  of  this  cause, 
had  formed  an  opinion  as  to  the  guilt  or  the  innocence  of 
the  defendant  of  the  charge  in  the  indictment  tried  as 
aforesaid,  and  the  charge  in  the  indictment  herein,  except 
those  ot  said  jurors  who  were  challenged  for  cause. 
Wherefore  this  defendant  prays  that  this  cause  be  con- 
tinued until  the  next  term  of  this  court,  in  order  that  he 
may  be  tried  before  and  by  a  regular  panel  of  a  petit  jury, 
as  duly  selected,  constituted  and  empanelled  according 
to  law." 

The  question  for  the  decision  of  this  court  is  this :  Upon 
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the  facts  stated  in  the  appellant's  affidavit,  was  he  entitled 
of  right  to  a  continuance  of  this  cause  until  the  next  term 
of  the  court  below,  in  order  that  he  might  be  tried  by  a 
regular  panel  of  a  petit  jury?  It  may  be  conceded,  that 
he  showed  by  his  affidavit,  that  the  regular  panel  of  the 
petit  jury  of  the  February  term,  1879,  of  the  court,  were 
all  disqualified  as  jurors  for  the  proper  and  impartial  trial 
of  this  cause.  But  was  he  entitled  of  right  to  a  trial  of 
his  cause  by  the  regular  panel  of  the  petit  jury  ?  By 
section  13  of  the  first  article  of  the  Constitution  of  this 
State,  the  appellant  had  '*  the  right  to  a  public  trial, 
hy  an  impartial  jury,  in  the  county  in  which  the  offence  '* 
iv'as  committed.  But,  so  far  as  we  are  advised,  the  qualifi- 
cations of  jurors,  and  the  manner  in  which  they  must  be 
selected  and  empanelled,  have  always  been  fixed  and  de- 
termined by  legislative  enactment.  A  person  accused  of 
crime  has  no  constitutional  rigVit  to  be  tried  by  the  regular 
panel  of  the  petit  jury,  nor  by  any  other  jury  than  "an 
impartial  jurj'"  composed  of  jurors  possessing  the  requisite 
statutory  qualifications,  and  selected  and  empanelled  in 
the  mode  prescribed  by  statute. 

By  section  3  of  "An  act  in  relation  to  the  order  of  busi- 
ness in  the  circuit  courts,  and  giving  the  court  the  power 
to  empanel  special  juries  in  certain  cases,"  approved  March 
7th,  1873,  it  is  provided  as  follows : 

"  Sec  3.  The  courts  shall  have  the  power,  when  the 
business  thereof  requires  it,  to  order  the  empanelling  of 
[a?]  special  jury  for  the  trial  of  any  cause."  2  R.  S.  1S76, 
p.  13. 

This  section  of  the  statute,  as  it  seems  to  us,  is  coul-Iu- 
sive  of  the  question  relied  upon  by  the  appellant  m  this 
case,  adversely  to  him.  The  circuit  courts  are  thereby  ex- 
pressly authorized,  whenever,  in  their  discretion,  the  busi- 
ness of  the  courts  may  require  it,  to  order  the  empaneHtug 
of  a  special  jury  for  the  trial  of  any  cause.     When  an  ap- 
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pellant  complains,  in  this  court,  of  an  order  of  the  circuit 
court  for  the  empanelling  of  a  special  jury  for  the  trial  of 
his  cause,  it  will  be  presumed  by  this  court,  until  the  con- 
trary is  made  manifest,  that  the  business  of  the  circuit 
court  required  the  empanelling  of  such  special  jury  for  the 
trial  of  such  cause.  In  such  a  case,  the  record  must  show 
very  clearly  that  there  was  such  an  abuse  of  its  discretion, 
in  the  order  of  the  circuit  court  for  the  empanelling  of  a 
special  jury,  as  had  probably  deprived  the  appellant  of  his 
constitutional  right  to  atrial  by  "an  impartial  jury,"  be- 
fore this  court  would  be  authorized  to  disturb  such  order 
of  the  circuit  court,  or  to  reverse  the  judgment  below,  on 
account  of  such  order. 

In  the  case  at  bar,  the  appellant's  affidavit  simply  show- 
ed, we  think,  that  the  business  of  the  court  below,  in  so 
far  as  the  trial  of  the  appellant  was  a  part  of  its  business, 
required  the  court  to  order  the  empanelling  of  a  special 
jury  for  the  trial  of  his  cause,  as  the  court  had  the  power 
to  do  under  the  above  quoted  section  of  the  statute. 

In  the  case  of  JEvarts  v.  The  State,  48  Ind.  422,  and 
again  in  the  case  of  Winsett  v.  The  States  57  Ind.  26,  it  was 
held  by  this  court,  that,  under  the  provisions  of  said  sec- 
tion 3,  above  set  out,  of  the  aforesaid  act  of  March  7th, 
1873,  where  the  regular  jury  were  out  considering  upon 
their  verdict  in  a  cause  submitted  to  them,  the  court 
might  order  the  empanelling  of  a  special  jury  for  the  trial 
of  another  cause.  Where,  as  in  the  case  now  before  us, 
the  regular  jury  have  become  and  are  disqualified  to  try 
and  determine  a  pending  cause,  we  are  clearly  of  the 
opinion,  that  the  court  has  the  power,  under  the  provi- 
sions of  the  above  quoted  section  of  the  statute,  if  the  busi- 
ness of  the  court  requires  it,  to  order  the  empanelling  of  a 
special  jury  for  the  trial  of  such  cause. 

It  follows,  therefore,  that  the  appellant's  application  for 
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the  continuance  of  this  cause  was  properly  overruled,  and 
that  the  court  did  not  err  we  think,  in  overruling  his  mo- 
tion for  a  new  trial. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 


m  • 


Hayes  et  al.  v.  Burkam  et    al. 

67    SiWi 

Will, — Ruisting  Probate  of, — Admisaiona   bv  Legatee  Incompeteni  agaxnai      }^   143, 
Co  Legatee. — Evidence. — A  will  having  been  offered  fur  probate  by  certain        ^-j  ^9 
of  the  legatees  who  would  take  separately  and  not  jointly  thereunder,  ob-      1^  ^^ 
jections  were  filed  to  the  pirobate  thereof  on  the  grounds  of  undue  execution, 
undueinfluence,  fraud,  duress  and  the  insanity  of  the  testator,  whereupon 
one  of  such  legatees  filed,  but  subsequently  withdrew,  a  pleading  admitting 
the  truth  of  the  objections  and  asking  judgment  accordingly.    On  the 
trial,  the  objectors,  over  the  exception  of  such  legatees,  gave  such  plead- 
ing in  evidence,  and  also  proved  oral  admissions  by  the  legatee  who  had 
filed  such  pleading,  of  the  truth  of  such  objections,  made  by  the  latter 
while  testifying  as  a  witness  on  a  former  trial  of  the  cause. 

Held,  such  legatee  not  having  testified  on  this  trial,  that  the  evidence  was 
incompetent. 

From  the  Dearborn  Circuit  Court. 

W.  S,  Holmarij  H.  D.  McMullen  and  0.  B.  Liddell^  for 
appellants. 

J.  D.  HayneSj  J.  K.  Thompson^  F.  Adkinsoriy  G.  M.  Rob- 
erts  and  N.  S.  GivaUy  for  appellees. 

Worden,  J. — Ezra  G.  Hayes,  Nancy  West,  Nancy 
Hayes  and  Anthony  Halberstadt  propounded  for  probate, 
in  the  court  below,  a  paper  purporting  to  be  the  last  will 
and  testament  of  Joseph  Hayes,  deceased. 

The  appellees  herein  appeared  and  objected  to  the  pro- 
bate, and  contested  the  supposed  will,  on  the  following 
grounds,  stated  in  writing  : 

"Ist.    Because  said  will  was  not  duly  executed; 

^^2d.    Because,  at  the  time  of  the  execution  of  said  will, 
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the  said  testator,  Joseph  Hayes,  was  not  of  sound  miud 
and  capable  of  making  a  will ; 

^^3d.  Because  the  execution  of  said  will  was  procured 
by  undue  influence,  and  was  therefore  not  the  will  of  said 
Joseph  Hayes ; 

"4th.  Because  said  pretended  will  was  executed  under 
duress,  and  obtained  by  fraud." 

Nancy  "West,  one  of  the  proponents,  tiled  a  reply,  or,  as 
it  is  called,  an  answer,  to  the  grounds  of  contest,  stated  lu 
these  words : 

"Now  comes  Nancy  West,  one  of  the  above  contestees, 
and  for  answer  to  said  objections  to  the  probate  of  the  will 
of  Joseph  Hayes,  deceased,  says  that  she  admits  all  of  the 
material  allegations  contained  in  said  objections,  and  prays 
judgment  accordingly,  for  general  relief. 

(Signed,)  "Nancy  West." 

This  answer  of  Nancy  West  was  withdrawn  before  tlie 
trial  of  the  cause,  and  constituted  no  part  of  the  pleadings 
as  they  stood  upon  the  trial. 

Trial  by  jury,  and  verdict  that  "the  will  in  suit  is  not 
the  will  of  Joseph  Hayes." 

The  jury  also  answered  interrogatories  as  follows  : 

"1st.  Was  Joseph  Hayes,  at  the  time  he  executed  the 
will  in  suit,  a  person  of  sound  mind  ? 

"Answer.    No. 

"2d.  Was  the  execution  of  the  will  in  suit  procured 
through  the  undue  influence  of  any  one  over  the  mind  of 
Joseph  Hayes  ? 

"Answer.    Yes," 

The  proponents  moved  for  a  new  trial,  but  the  motion 
was  overruled,  exception  taken,  and  judgment  rendered  ou 
the  verdict. 

The  proponents  have  appealed,  and  assigned  error  upon 
*  the  overruling  of  the  motion  for  a  new  trial. 

The  reasons  assigned  for  a  new  trial  were  the  admission 
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of  certain  evidence,  and  alleged  misconduct  of  the  jury 
and  prevailing  party.  From  the  view  which  we  take  of 
the  firet,  it  will  be  unnecessary  to  consider  the  second,  of 
these  grounds. 

On  the  trial  of  the  cause,  the  contestants,  having  proved 
that  the  answer  above  noticed  of  Nancy  West,  which  was 
afterward  withdrawn,  was  signed  in  her  own  handwriting, 
offered  the  same  in  evidence,  and  appellants  objected 
for  reasons  stated,  but  the  objection  was  over- 
ruled, the  paper  given  in  evidence,  and  exception  taken. 
Over  a  like  exception,  the  appellees  were  permitted  to 
prove  by  George  M.  Roberts,  as  follows  (Mrs.  Nancy 
West  not  having  been  examined  as  a  witness,  and  no  rea- 
son having  been  shown  why  she  could  not  be  produced)  : 

fioberts,  having  stated  that  he  was  present  on  a  former 
trial  and  took  notes  of  Mrs.  Nancv  West's  testimonv,  was 
asked  to  state  what  she  then  testified  to,  and  he  proceeded 
thus : 

"  Mrs.  Nancy  West,  on  the  former  trial  of  this  cause, 
testified,  that  she  lived  four  or  five  miles  from  Joseph 
Hayes,  and  that  she  went  to  her  father's  house  three  or 
four  weeks  before  he  died,and  that  John  Schwartz  and  Ezra 
6.  Hayes  were  there ;  and  that,  when  she  first  went  into 
the  house,  he,  Joseph  Hayes,  did  not  know  her ;  he  said 
that  he  had  beein  trying  to  make  deeds,  but  they  would  not 
let  him  ;  he  said  he  did  not  want  to  make  a  will,  but  Ezra  said 
he  must.  He  said  he  did  not  want  to  make  a  will,  because 
Walter  Hayes  had  made  one,  and  it  gave  him  a  good  deal 
of  trouble.  She  also  testified  that  Joseph  Hayes  said  he 
had  not  money  to  manage  things;  that  Ezra  Hayes  man- 
aged for  him.  And  she  also  testified  that  Joseph  Hayes 
told  things  over  and  over  again  ;  that  her  fiithor  did  not 
know  her,  and  said  lie  had  been  trying  to  dispose  of  his 
property,  but  they  would  not  let  him;  that  he  did  not  in- 
tend to   make  a  will ;  that  his  brother  Walter  made  a 
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will  and  had  trouble ;  that  her  father  was  childish  and 
forgetful,  and  was  not  of  sound  mind,  and  was  not  capa- 
ble to  do  ordinary  business  at  the  date  of  the  will  in  con- 
troversy." 

There  were  some  other  statements  of  Mrs.  West  given 
in  evidence,  tending  to  show  the  testator's  incapacity,  but 
they  need  not  be  more  particularly  specified. 

The  questioL.  arises  whether  the  evidence  thus  given  was 
competent.  Before  proceeding  to  pass  upon  it,  it  is  due 
to  counsel  in  the  cause  to  say,  that  we  have  been  furnished 
with  exhaustive  briefs  and  able  oral  arguments,  by  which 
our  labor  has  been  lessened,  and  the  necessity  of  research 
saved,  by  the  full  citation  of  the  authorities  bearing  upon 
the  point. 

Mrs.  West  was  a  daughter  of  the  testator,  and  a  devisee 
under  his  will ;  but  she  was  not  a  joint  devisee  with  the 
other  proponents  of  the  will.  The  devises  were  separate, 
though  the  proponents  had  a  common  interest  in  uphold- 
ing the  will,  because  each  of  their  devises  depended 
upon  it. 

Her  admissions,  therefore,  could  not  be  given  in  evidence 
against  the  other  proponents,  on  the  ground  that  they  had 
a  joint  interest,  as  there  was  no  such  interest.  The  posses- 
sions of  such  common  interest  does  not  render  her  admis- 
sion competent  against  the  other  parties.  2  Wharton  Ev., 
2d  ed.,  sec.  1199. 

It  may  be  true  that  a  will  may  be  void  in  part  and  not 
in  toto ;  that  a  particular  legacy  or  devise,  obtained  by 
fraud  or  undue  influence,  may  be  held  void,  while  the  res- 
idue of  the  will  may  be  permitted  to  stand.  See  1  Redf. 
Wills,   3d  ed.,  p.  518,  and  authorities  there  cited. 

We  make  no  decision  upon  this  point,  it  not  being  in- 
volved. If  a  particular  devise  or  legacy  to  Mrs.  West  had 
b6en  attacked,  on  the  ground  that  it  had  been  obtamed  by 
fraud  or  undue  influence,  and  not  the  whole  will,  it  would 
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seem  that  her  admissions  in  respect  to  it  would  he  compe- 
tent, if  the  will  could  be  upheld  in  part  and  set  aside  in 
part,  because  her  admissions  in  such  case  could  not  inju- 
riously afl'ect  the  rights  of  the  other  legatees  or  devisees. 
But  such  is  not  the  case  here.  Here  the  attack  is  made 
upon  the  entire  will,  and  not  upon  any  particular  part  of 
it ;  and  the  entire  will  must  either  staiwi  or  fall.  Hence, 
any  admissions  made  by  Mrs.  West,  tending  to  show  a  want 
of  mental  capacity  in  the  testator,  or  undue  intlurice,  or 
fraud  in  the  execution  of  the  will,  must  necessarilv  aftect 
the  other  devisees,  as  well  as  herself. 

The  answer  of  Mrs.  West,  above  referred  to,  and  the  ev- 
idence of  what  she  testified  to  on  the  former  trial,  could 
only  be  received  on  the  ground  that  they  were  admist^ions 
made  by  her;  and,  if  not  competent  upon  this  ground, 
they  were  not  competent  at  all. 

And  we  think,  both  on  principle  and  the  decided  weight 
of  authority,  that  the  evidence  was  not  competent. 

Doubtless,  if  Mrs.  West  had  been  the  sole  beneficiary 
under  the  will,  evidence  of  her  admissions  might  be  com- 
petent.    Such,  however,  was  not  the  case. 

It  can  not  be  justly  said  that  the  evidence  was  compe- 
tent against  Mi-s.  West,  and  was,  therefore,  correctly  ad- 
mitted, though  not  competent  as  against  the  other  appel- 
lants. If  the  evidence  was  competent  as  against  her,  it 
was  to  be  considered  by  the  jury  as  against  her,  and,  s<j  far 
as  it  was  considered  against  her,  it  necessarily  operated 
against  the  other  appellants,  and  became  evidence  against 
them.     It  was  therefore  not  competent  at  all. 

The  precise  question  here  involved  was  decided  in  the 
case  of  Nussear  v.  Arnold,  13  S.  &  R.  323.  In  that  case 
there  was  an  issue  of  devisavU  vel  non,  and  Tilghman,  C. 
J.,  speaking  for  the  court,  said  : 

"The  third  bill  of  exception  was  to  the  admis- 
sion    of    evidence    ^of    the     declarations     of     Margaret 
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King,  thai  the  testator  was  incapable  of  transacting 
business.'  Margaret  King  was  a  principal  devisee  in  the 
will,  which  gave  her  the  whole  estate,  (except  a  few 
legacies  to  a  small  amount,)  for  her  life ;  after  her  death 
one-half  was  to  go  to  her  relations,  and  one-half  to  the  re- 
lations of  the  testator.  It  is  said,  in  support  of  this  evi- 
dence, that  Margaret  King  was  the  real  plaintiif  in  this  is- 
sue, the  plaintiff  on  record,  Nussear,  being  no  more  than 
her  agent.  If  the  whole  estate  had  been  devised  to  her, 
there  would  have  been  no  question  but  her  declarations 
would  have  been  evidence,  because  the  plaintiff  on 
record  has,  in  truth,  no  interest  in  the  cause,  and  his  name 
is  used  as  mere  matter  of  form.  *  *  *  *  B^t 
Margaret  King  is  not  the  only  person  interested  in  the  es- 
tablishment of  the  will,  and  hence  arises  the  difficulty  of  the 
present  question.  The  testator's  own  relations,  one  of 
whom  is  said  to  be  an  infant,  are  also  interested.  *  * 
*  *  The  declarations  of  Margaret  King,  therefore, 
if  received  in  evidence,  would  affect,  not  only  herself,  but 
others  in  no  manner  connected  with  her,  or  implicated  in 
her  conspiracy.  Granting  that  she  is  so  much  a  party  to 
the  suit,  that  her  confessions  might  be"  evidence  against 
herself,  these  confessions  are  not  the  confessions  of  the  oth- 
ers, who  have  a  separate  interest.  It  is  not  like  the  case  of 
joint  partners,  where  the  confession  of  one  may  be  used 
against  both.  We  are  now  to  establish  a  general  principle 
to  govern  all  cases  of  this  kind.  It  happens,  that  Margaret 
King  has  a  large  interest  under  this  will.  But  if  her  dec- 
larations are  evidence,  so  also  must  be  the  declarations  of 
a  legatee,  who  takes  but  five  dollars,  or  any  other  sum. 
The  quantum  of  interest  will  make  no  difference.  *  *  * 
It  is  a  case  sui  generiSy  where  the  rights  of  several  per- 
sons, depending  all  on  the  same  instrument,  are  tried  to- 
gether, and  where,  so  far  as  concerns  personal  estate,  the 
law  admits  of  no  other  mode  of  trial.     Under  these  cir- 
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camstances  it  is  unsafe,  and  unjust,  to  permit  the  rights  of 
one  to  be  affected  by  the  declarations  of  another,  and 
therefore  I  am  of  opinion  that  the  evidence  ought  not 
to  have  been  admitted." 

So  again,  in  Clark  v.  Morrison^  25  Pa.  State,  458,  it  was 
held  that,  where  there  were  nine  devisees  and  legatees  un- 
der a  will,  three  of  whom  are  contesting  the  will  on  an 
issue  of  devisavit  vel  non^  they  can  not  give  in  evidence,  on 
the  trial  of  such  issue,  the  declarations  and  admissions  of 
three  of  the  remaining  six,  to  prove  fraud  and  imposition 
practised  by  them  upon  the  testator ;  that  the  interests  of 
devisees  and  legatees  under  a  will  are  not  joint,  but  sev- 
eral, and  hence  the  declarations  of  one  can  not  be  given  in 
evidence  to  affect  or  prejudice  the  others. 

To  the  same  effect  is  the  case  of  Thompson  v.  Thompsorij 
13  0.  8.  856,  where  it  was  held  that,  on  the  trial  of  an 
issue  in  a  proceeding  under  the  statute  to  contest  the  va- 
lidity of  a  will,  declarations,  in  reference  to  the  mental  ca- 
pacity of  the  testator,  of  a  legatee  or  devisee  who  is  a  par- 
ty defendant  to  the  proceeding,  are  not  admissible  in  evi- 
dence to  impeach  the  will,  where  there  are  other  devisees 
or  legatees  whose  interests  may  be  injuriously  affected  by 
the  admission  of  such  evidence. 

In  the  case  of  Shailer  v.  Bumstead,  99  Mass.  112,  the 
same  doctrine  was  held.  In  that  ease  the  court  said, 
among  other  things : 

"  The  admissions  of  a  party  to  the  record  against  his 
interest  are,  as  a  general  rule,  competent  against  him ;  and 
this  rule  applies  to  all  cases  where  there  is  an  interest  in 
the  suit,  although  other  joint  parties  in  interest  may  be 
injuriously  affected.  But  it  does  not  apply  to  cases  where 
there  are  other  parties  to  be  affected  who  have  not  a  joint 
interest,  or  do  not  stand  in  some  relation  of  privity  to  the 
party  whose  admission  is  relied  upon.  A  mere  community 
of  interest  is  not  sufficient.     Devisees  or  legatees  have  not 


1 


366  SUPREME  COURT  OF  INDIAlfA. 

Hayes  ei  aL  v,  Burkam  et  al. 

that  joint  interest  in  the  will  which  will  make  the  admissions 
of  one,  though  he  be  a  party  appellant  or  appellee  from 
the  decree  of  the  probate  court  allowing  the  will,  admis- 
sible against  the  other  legatees." 

The  point  was  decided  in  the  same  way  in  the  case  of 
Forney  v.  Ferrelly  4  W.  Va.  729.     The  court  said  : 

"  The  fifth  bill  of  exceptions  is  to  the  opinion  of  the 
court  allowing  evidence  of  the  oral  declarations,  admis- 
sions and  conversations  of  the  devisee,  J.  B.  Forney,  to  go 
in  evidence  to  the  jury  to  prove  undue  influence  by  him 
over  the  testatrix.  There  are  two  other  devisees,  who 
w^ere  infants  at  the  time  of  the  trial.  It  is  claimed  that 
the  declarations  and  admissions  of  the  said  J.  B.  Forney 
can  not  be  admitted  in  evidence  against  his  co-devisees. 
There  is  much  conflict  of  authority  on  this  question,  but 
the  weight  of  authority  seems  to  be  that  the  declarations, 
admissions  and  conversations  of  one  devisee,  can  not  be 
admitted  in  evidence  against  his  co-devisees." 

We  do  not  deem  it  necessary  to  extend  this  opinion  by 
citing  the  authorities  referred  to  in  the  foregoing  cases. 
An  examination  of  those  cases  will  put  the  inquirer  in 
possession  of  them.  But  we  append  a  list  of  authorities 
cited  by  the  appellees  in  support  of  the  ruling  below, 
which  are  not  found,  so  far  as  we  have  observed,  in  the 
cases  above  referred  to.  Harvq/ y.  Anderson^  12  Ga.  69; 
Williamson  v.  Nabers,  14  Ga.  285;  McCraine  v.  Clarke,  2 
Murph.  317;  Armstrong  v.  Farrar,  8  Mo.  627;  Hurst 
V.  Robinson,  13  Mo.  82 ;  Allen  v.  AUen,  26  Mo.  327;  Milton 
V.  Hunter,  13  Bush,  163. 

The  case  last  above  cited  is  a  recent  one,  decided  in 
1877,  but  the  court,  apparently  with  some  reluctance,  fol- 
lowed an  early  ruling  in  that  State.  The  court,  after  cit- 
ing the  previous  case,  and  stating  that  formerly  the  devi- 
sees might  refuse  to  testify  against  the  will,  said : 

"  The  reason  last  given  does  not  apply  under  our  present 
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system  of  practice ;  but  as  the  question  is  one  on  which 
the  authorities  are  in  conflict  in  other  states,  and  as  the 
rule  established  in  the  case  supra  is  not  likely  to  prejudice 
the  rights  of  parties  claiming  under  a  contested  will,  and 
as  it  has  prevailed  in  this  State  for  more  than  thirty-five 
years,  we  are  of  opinion  the  safer  course  is  to  follow 
rather  than  to  set  it  aside." 

The  appellees  have  cited  the  case  of  Lewis  v.  Mason,  109 
Mass.  169,  and  claim  that  it  is  in  conflict  with,  and  there- 
fore overrules,  the  case  above  noticed  in  99  Mass.  They 
claim,  therefore,  that,  in  balancing  the  weight  of  authority, 
the  decision  referred  to  should  be  placed  on  their  side  of 
the  scales. 

We  do  not  think  the  case  cited  conflicts  at  all  with  the 
case  in  99th.  In  the  case  cited,  evidence  was  admitted  of 
statements  made  in  the  lifetime  of  the  testator,  not  as  ad- 
missions, but  as  statements  in  the  nature  of  verbal  acts, 
having  a  tendency  to  show,  in  one  case,  that  the  party 
making  the  statement  exerted%  controlling  authority  over 
the  testator;  and  in  another,  to  show  a  purpose  on  the 
part  of  the  party  to  keep  the  testator  under  his  supervi- 
sion, and  to  exclude  other  members  of  the  family  from  any 
opportunity  to  interfere.  So,  also,  a  daughter  of  the  testa- 
tor testified  that  she  visited  her  father  in  his  last  sickness; 
that  he  was  sick  in  bed  a  week ;  that  he  could  not  speak, 
hut  he  reached  over  and  pressed  her  hand  and  said,  "  God 
bless  you  !  "  This  was  held  competent,  as  having  a  ten- 
dency to  show  what  was  the  testator's  mind  toward  the 
witness,  and  that  his  affection  for  her  continued  unim- 
paired to  the  last. 

This  evidence  was  doubtless  admitted  as  original  evi- 
dence, as  distinguished  from  hearsay,  because  of  its  con- 
nection with  the  principal  fact  under  investigation,  the 
making  of  the  will.    1  Greenl.  Ev.,  sec.  108. 

There  were  other  admissions  received  in  evidence,  but 
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they  were  held  to  be  competent,  on  the  ground  that  they 
were  received  for  the  purpose  of  impeaching  the  witnesses 
making  the  admissions  or  statements. 

The  appellees  claim  that  the  admissions  of  Mrs.  West 
ought  to  be  received  against  her,  though  they  might  inci- 
dentally operate  to  the  disadvantage  of  the  other  propo- 
nents, in  analogy  to  the  rule  that  the  husband  or  wife  may 
testify  for  himself  or  herself,  though  the  evidence  might 
tend  to  affect  the  other.  Sutherland  v.  Hankins^  56  Ind. 
343 ;   Haskit  v.  Elliott,  58  Ind.  493. 

We  do  not  perceive  any  analogy  between  the  cases.  The 
statute  regulates  the  competency  of  witnesses;  but  we 
have  no  statute  that  we  are  aware  of,  providing  for  evi- 
dence of  the  admission  of  parties.  The  competency  of 
such  evidence  rests  upon  common-law  principles. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 
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Infant. — Suit  hy.^  Removal  of  Next  FrieruL — Record. — Supreme  Court— 
Under  section  11  of  the  practice  act,  the  court  may  remove  the  next 
friend  of  an  infant  plaintiflT,  and,  where  this  has  been  done,  theSupremeCourt 
will  presume  in  favor  of  the  correctness  of  the  order  of  removal,  until 
the  contrary  be  shown. 

Same. — May  sue  as  Poor  Person.^Statutes  Construed. — Construing  section? 
11  and  16  of  the  practice  act  together,  an  infant  plaintiff  has  a  right,  up- 
on a  proper  showing,  to  prosecute  his  suit  as  a  poor  person,  without  a 
next  friend. 

Same.— Siw^citfnfy  of  Affidavit — Wai'ur. — Brief. — PeUtum  for  Rehearing." 
Where,  on  appeal  to  the  Supreme  Court  in  such  case,  the  sufficiency  of 
the  affidavit  constituting  such  showing  is  not  questioned  by  the  opposite 
party  in  his  brief,  that  question  u  waived  and  can  not  be  made  ground  for 
a  rehearing. 
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Sauk. — Such  an  aflSdavit  is  accepted  ns  prima  facie  true,  and  it  need  not  al- 
l^e  that  it  contains  all  the  evidence  adduced  in  support  of  the  truth  of 
its  allegations. 

Samr. — Qmtinuanee. — Chatige  of  Venue. — Aiiaehment — Contempt, — Surprise. 
^New  Trial. —  Verification  of  Pleading. — Procesa. — Injunction.^  An  affi- 
davit for  a  continuance,  for  a  change  of  venue,  to  found  a  rule  upon,  for 
an  attachment,  for  contempt,  in  matters  of  surprise  or  for  a  new  trial,  to 
obtain  a  writ,  to  verify  a  plea  or  the  service  of  a  summons,  or  for  an  in- 
junction, need  not  show  that  it  contains  all  the  evidence  of  the  truth  of 
its  own  allegations. 

Same.— Presumption.— Supreme  Ciwri.— An  affidavit  in  support  of  a  motion 
is  presumed,  by  the  Supreme  Court,  where  the  contrary  is  not  shown  by 
the  record,  to  be  the  sole  ground  upon  which  a  ruling  on  the  motion  is 
made,  even  in  cases  where  counter  affidavits  or  other  adverse  evi- 
dence was  admissible. 

From  the  Warren  Circuit  Court. 

W.  P.  Bhodes^  for  appellant. 

J.  McCabe  and  J.  M.  Rahh^  for  appellee. 

BiDDLE,  J. — Robert  M.  Hood,  by  James  W.  Hood,  his 
next  friend,  brought  this  action  against  Mahlon  H.  Pear- 
son, to  recover  the  possession  of  a  horse  and  wagon. 

Pearson  answered  the  complaint  bj  a  geneml  denial. 
Before  trial,  the  court,  on  motion,  ordered  "that  James  W. 
Hood  be  removed  as  next  friend,"  and  also  ordered  **the 
plaintiff  to  substitute  a  competent  and  responsible  person 
as  next  friend,  within  thirty  days,"  and  continued  the 
cause. 

The  plain  tiff  failed  to  substitute  a  competent  and  respon- 
sible person  as  next  friend,  under  the  order,  but,  at  the  next 
term  of  the  court,  moved,  upon  a  proper  showing,  to  be  al- 
lowed to  prosecute  the  case  as  a  poor  person.  On  failure 
to  comply  with  the  order  of  the  court  to  substitute  another 
person  as  next  friend,  the  court  overruled  the  motion  to 
allow  the  appellant  to  prosecute  the  case  as  a  poor  person, 
and  thereupon  dismissed  the  suit ;  to  all  of  which  the  ap- 
pellant reserved  his  exceptions.  Upon  the  dismissal  of  the 
suit,  the  court  rendered  judgment  against  the  appellant,  for 
Vol.  LXVII.— 24 
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the  return  of  the  property  to  the  appellee,  aiid,  in  default 
thereof,  for  one  hundred  and  fifty  dollars  and  costs  of  suit. 
On  appeal,  and  assignments  of  error  in  this  court,  the  fol- 
lowing questions  are  discussed : 

1.  The  appellant  insists  that  the  record  should  show, 
affirmatively,  the  grounds  upon  which  the  court  removed 
the  next  friend  of  the  infant. 

We  think  not.  Section  11  of  the  code  of  practice  gives 
the  court  the  power,  in  express  terms,  to  remove  a  next 
friend.  We  must  presume  the  ruling  to  be  right.  If  the 
ruling  was  wrong,  it  was  for  the  appellant  to  make  the 
error  appear  of  record.  Not  having  done  so  he  can  not 
question  the  decision. 

2.  Has  an  infant,  on  a  proper  case  made,  the  right 
to  prosecute  a  suit  as  a  poor  person,  without  suing  by 
a  next  friend  ? 

The  sections  of  the  statute  bearing  upon  this  question 
are  as  follows : 

"  Sec  10.  When  an  infant  shall  have  a  right  of  action, 
such  infant  shall  be  entitled  to  maintain  suit  thereon,  and 
the  same  shall  not  be  delayed  or  deferred  on  account  of 
such  infant  not  being  of  full  age. 

^^  Sec  11.  Before  any  process  shall  be  issued  in  the 
name  of  an  infant,  who  is  a  sole  plaintiff,  a  competent  and 
responsible  person  shall  consent  in  writing  to  appear,  as 
the  next  friend  of  such  infant,  and  such  next  friend  shall 
be  responsible  for  the  costs  of  such  action,  and  thereupon 
process  shall  issue  as  in  other  cases ;  but  where  it  shall  ap- 
pear to  the  court  that  such  next  friend  is  incompetent,  or 
irresponsible,  the  court  may  remove  him,  and  permit 
some  suitable  person  to  be  substituted,  without  prejudice 
to  the  progress  of  the  action. 

"  Sec.  15.  Any  poor  person,  not  having  sufficient 
means  to  prosecute  or  defend  an  action,  may  apply  to  the 
court  in  which  the  action  is  intended  to  be  brought^  or  ia 
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pending,  for  leave  to  prosecute  or  defend,  as  a  poor  person. 
The  court,  if  satisfied  that  such  person  has  not  sufficient 
means  to  prosecute  or  defend  the  action,  shall  admit  the 
applicant  to  prosecute  or  defend  as  a  poor  person,  and 
shall  assign  him  an  attorney  to  defend  or  prosecute  the 
cause,  and  all  other  officers  requisite  for  the  prosecution 
or  defence,  who  shall  do  their  duty  therein  without  tak- 
ing any  fee  or  reward  therefor  from  such  poor  person."  2 
R.  S.  1876,  pp.  87, 88. 

It  is  insisted  by  the  appellee,  that  an  infant  must  sue 
by  a  next  friend,  according  to  section  11,  5M^ra,  and  can 
not  sue  as  a  poor  person^  under  section  15,  supra. 

Such  a  construction  would  exclude  an  infant  from  suing 
as  a  poor  person,  unless  he  secured  the  costs  by  a  next 
friend,  while  it  would  admit  an  adult  to  sue  as  a  poor  per- 
son, without  giving  security  for  costs ;  indeed,  it  would 
allow  an  adult  to  sue  at  the  public  expense,  and  deny  the 
same  right  to  an  infant.  We  can  not  suppose  that  the 
Legislature  meant  any  such  result.  One  of  the  main  rea- 
sons why  an  infant  must  sue  by  a  next  friend  is,  that  the 
infant  is  not  liable  for  costs ;  but,  when  no  costs  are  to  be 
paid  by  the  infant,  this  reason  entirely  ceases.  Of  course, 
the  next  friend  must  see  as  to  the  propriety  of  bringing 
the  suit,  and,  if  brought,  see  that  it  is  conducted  with  pru- 
dence and  circumspection;  but,  when  an  attorney  has  been 
assigned  by  the  court  to  prosecute  the  case  for  the  infant, 
these  reasons  also  cease,  for  it  must  be  supposed  that  an 
attorney  is  as  competent  to  advise  as  to  the  propriety  of 
bringing  a  suit,  and  also  as  to  its  manner  of  prosecution, 
as  a  next  friend.  And  we  can  see  no  necessity  for  a  next 
friend,  when  the  statute  provides  the  infant  with  an  attor- 
ney. In  this  view  we  do  no  violence  to  a  fair  construction 
of  section  11.  The  two  sections  must  be  construed  to- 
gether. The  construction  insisted  upon  by  the  appellee 
would  entirely  overrule  section  15,  as  to  infants,  while  the 
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view  we. take  does  not  infringe  upon  section  11,  but  up- 
holds both  sections.  Taken  together,  they  plainly  mean 
that,  where  an  infant  has  means  to  prosecute  his  suit,  he 
must  sue  by  a  next  friend ;  and  that  when  he  has  no  such 
means  he  may  sue  as  a  poor  person,  and  have  an  attorney 
assigned  to  prosecute  the  case  for  him.  The  poverty  of 
the  infant  might  be  the  cause  why  he  could  not  procure  a 
next  friend  to  stand  for  his  costs.  In  such  case,  if  he 
was  denied  the  right  to  sue  as  a  poor  person,  he  could  not 
sue  at  all — a  consequence  contrary  to  justice,  against 
the  letter  of  section  10,  5wpra,  and  inimical  to  the  spirit 
of  our  institutions;  one  certainly  to  be  avoided  if 
possible. 

If  we  are  right  in  this  view,  the  court  erred  in  denying 
the  right  of  the  appellant  to  sue  as  a  poor  person,  and  in 
dismissing  his  case. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  this  opinion. 

On  petition  for  a  rehearing. 

BiDDLE,  J. — The  appellee  asks  a  rehearing,  upon  the 
ground  that  the  showing  made  by  the  affidavit  of  the 
minor  to  sue  as  a  poor  person  does  not  state  that  it 
contains  all  the  evidence  upon  the  question. 

The  point  was  not  mentioned  in  the  appellee's  origiuisil 
brief.  His  arguments  were  all  upon  the  questions  of  law 
arising  in  the  case,  all  of  which  were  carefully  decided, 
and  of  which  he  does  not  complain.  Nowhere  in  the  rec- 
ord, nor  in  the  appellee's  brief,  is  the  sufficiency  of  the 
showing  that  the  minor  was  a  poor  person,  "  not  having 
sufficient  means  to  prosecute  or  defend  an  action,"  ques- 
tioned because  the  affidavit  did  not  contain  all  the  evi- 
dence. The  point  must  therefore  be  held  as  waived.  For 
this  reason,  if  for  no  other,  the  appellee  would  not  be  en- 
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titled  to  a  reheariug,  even  though  the  new  question  he 
presents  had  merit.  But  we  prefer  to  decide  the  question, 
as  it  is  one  generally  affecting  the  practice. 

The  objection  to  the  showing  by  the  affidavit  of  the 
minor  is,  that  it  does  not  state  that  this  was  all  the  evi- 
dence given  to  the  court  touching  the  question.  This  is 
not  necessary  in  an  ex  parte  affidavit.  It  is  taken  as  prima 
facie  true,  not  as  so  much  evidence  of  its  truth ;  and,  when 
it  is  not  controverted,  it  is  held  sufficient.  No  objection 
is  made  to  the  sufficiency  of  the  facts  stated  in  the  affida- 
vit to  constitute  a  proper  showing ;  bat  it  is  insisted  that 
"This  court  can  not  tell  whether  the  court  below 
was  justified  in  its  action  or  not,  unless  they  have  the  evi- 
dence before  it."  This  court  has  the  evidence  before  it  in 
the  uncontroverted  affidavit,  properly  presented  by  a  bill 
of  exceptions.  In  all  this  class  of  affidavits,  when  the  affi- 
davit is  not  controverted,  it  is  never  necessary  to  show 
that  it  contains  all  the  evidence  given  upon  the  question. 
In  such  cases,  it  is  always  taken  as  prima  fa(^e  true.  This 
is  an  old  common-law  rule,  which  we  never  before  heard 
questioned.  In  an  affidavit  for  continuance,  for  a 
change  of  venue,  to  found  a  rule  upon,  in  attach- 
ment, for  contempt,  in  matters  of  surprise,  on  a  mo- 
tion for  a  new  trial,  to  obtain  a  writ,  to  verify  a  plea 
or  the  service  of  a  summons,  or  for  an  injunction, 
and  in  innumerable  instances  when  they  are  necessary 
in  the  course  of  a  judicial  proceeding,  it  is  never  neces- 
sary to  show  that  it  contains  all  the  evidence  upon  the 
subject.  Blackstone  expresses  the  true  use  of  an  ex  parte 
affidavit,  for  the  purpose  of  founding  a  motion,  in  the  fol- 
lowing words : 

"This  may  be  done  upon  what  is  called  a  motion;  which 
is  an  occasional  application  to  the  court  by  the  parties 
or  their  counsel,  in  order  to  obtain  some  rule  or  or- 
der of  court,  which  becomes  necessary  in  the  progress  of 
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a  cause ;  and  it  is  usually  grounded  upon  an  affidavit 
(the  perfect  tense  of  the  verb  affido)^  being  a  voluntary 
oath  before  some  judge  or  officer  of  the  court,  to  evince  the 
truth  of  certain  facts,  upon  which  the  motion  is  grounded.'* 
8  Bl.  Com.  304. 

It  will  be  observed  that  the  affidavit  is  an  "  application 
to  the  court,"  not  addressed  to  the  issues  of  the  cause;  it 
is  to  obtain  some  rule  or  order  from  the  court,  not  to 
prove  a  fact  in  issue  on  the  trial ;  it  is  to  "  evince  the  truth 
of  certain  facts,"  not  as  controverted  evidence  tending  to 
prove  certain  facts. 

A  suit  in  attachment  affords  a  common  instance  to  show 
the  difference  between  an  ex  'parte  affidavit,  and  an  affi- 
davit to  a  fact  put  in  issue  by  the  controversial  pleadings 
of  the  parties  in  the  cause  on  trial.  An  ex  parte  affidavit, 
stating  the  necessary  facts,  is  sufficTent  to  authorize  the 
issuing  of  a  writ  of  attachment  against  the  goods  of  the 
debtor.  No  one  would  claim  that,  for  that  purpose,  it  is 
necessary  that  the  affidavit  should  show  that  it  was  all  the 
evidence  given  to  authorize  the  writ ;  but  if  the  facts  con- 
tained in  the  affidavit  are  put  in  issue  between  the  parties 
on  the  trial  of  the  cause,  as  thej  may  be,  the  affidavit,  for 
the  purposes  of  that  issue,  will  not  be  held  as  prima  faeit 
true;  and,  if  such  issue  is  brought  before  this  court  upon 
the  question,  ot  fact,  the  bill  of  exceptions  must  show  that 
it  contains  all  the  evidence ;  but  if  the  question  of  the 
sufficiency  of  the  facts  stated  in  the  affidavit  to  authorize 
the  issuing  of  the  writ,  is  brought  before  this  court,  it  is 
not  necessary  that  the  bill  of  exceptions  should  show  that 
the  affidavit  contained  all  the  evidence  of  the  factd  upon 
which  the  writ  of  attachment  was  issued. 

"We  think  the  rule  should  be,  that,  where  an  affidavit  ia 
filed  on  which  a  motion  is  based,  and  the  couH  passes  upon 
the  motion,  it  will  bo  presumed  that  the  affidavit  was  the 
sole  ground  on  which  the  court  acted — ^the  record  showing 
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nothing  to  the  contrary — although  the  motion  was  one 
which  admitted  of  counter  affidavits,  or  other  contradict- 
ing evidence. 

We  have  thus  particularly  explained,  in  theory,  what 
we  supposed  was  well  understood  in  practice,  not  that  we 
deemed  the  question  so  important,  but  that  we  felt  that 
the  explanation  was  due  to  the  earnestness  of  the  counsel 
who  prepared  the  petition,  which  is  now  overruled. 


Caret  et  al.  v.  Sheets. 

"«7    875 

Malicious  Proszcutiok. — Procuring  Search- Warrant — Bill  of  Rights,^      138   157 
Common  Law. — Section  11  of  the  Bill  of  Rights,  declaring  that  "  no  war-       ^   *jd 
rant  shall  issue,  but  upon  probable  cause,  supported  by  oath  or  affirmation, 
And  particularly  describing  the  place  to  be  searched,  and   the  person  or 
thing  to  be  seized,'*  is  but  an  affirmance  of  the  rights  of  the  citizen,  in 
that  particular,  as  the  same  existed  at  common  law. 

Same  — Probable  Cause. — Malice  must  be  Proved. — fnstruetion.—Jn  an  action 
for  maliciously,  and  without  probable  cause,  procuring  the  issue  and  ser- 
vice of  a  search-warrant,  it  is  erroneous  to  instruct  the  jury  trying  the 
cause,  that,  if  the  warrant  was  procured  without  probable  cause,  the  plain- 
tiff  was  entitled  to  a  verdict ;  for  malice  must  also  be  proved,  though  it 
may  be  inferred  from  the  evidence. 

Sau^— Evidence —It  is  essential  to  the  plaintiff's  right  to  recover  in  such 
cause,  that,  among  other  things,  the  search-warrant,  the  affidavit  upon 
which  it  was  issued,  and  the  record  of  the  proceeding  be  introduced  in 
evidence,  or  their  absence  duly  accounted  for. 

From  the  Hamilton  Circuit  Court. 

W.  Garver  and  JR.  Graham^  for  appellants. 

J.  W.  Evans  and  R.  R.  Stephenson,  for  appellee. 

NiBLACK,  J. — The  action  in  this  case  was  by  James  M. 
Sheets,  against  Benjamin  Carey,  Isaac  Carey  and  J.  Hill 
Davis,  for  maliciously,  and  without  probable  cause,  causing 
a  search-warrant  to  be  issued,  reciting  that  a  drab  over- 
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coat  and  certain  other  articles  of  personal  property, 
amounting  in  value  to  the  sum  of  twenty-five  dollars, 
which  had  been  feloniously  stolen,  had  either  been  taken 
away  on  a  wagon  belonging  to  the  plaintiff,  then  on  the 
road  to  the  city  of  Indianapolis,  or  were  concealed  in  the 
plaintiff's  house ;  and  for  maliciously,  and  without  proba- 
ble cause,  having  seized  upon  such  wagon,  and  having  en- 
tered and  gone  through  said  house,  under  the  pretence  of 
searching  for  such  stolen  property. 

The  affidavit  upon  which  the  search-warrant  was  issued 
was  alleged  to  have  been  made  by  the  said  Benjamin 
Carey,  under  the  advice  and  direction  of  his  said  co- 
defendants. 

Davis  pleaded  specially  that  he  was  the  constable  to  whom 
the  search-warrant  was  delivered,  and  justified  under  the 
warrant,  and  as  to  him  there  was  a  verdict  and  judgment 
in  his  favor. 

As  to  the  other  defendants,  there  was  a  verdict  for  the 
plaintiff,  assessing  his  damages  at  one  hundred  dollars, 
and,  after  overruling  a  motion  for  a  new  trial,  challenging 
the  sufficiency  of  the  evidence  and  the  correctness  of  cer- 
tain instructions  given  to  the  jury,  the  court  rendered  a 
judgment  in  his  favor,  upon  the  verdict. 

The  Careys  have  appealed  and  assigned  error  upon  the 
overruling  of  their  motion  for  a  new  trial. 

The  court  gave,  amongst  others,  instructions  known  as 
numbers  four  and  five,  as  follows  : 

"  4.  If  you  believe  from  the  preponderance  of  the  evidence, 
that  the  defendants  Carey  and  Carey,  or  either  of  them, 
made  himself,  or  counselled  or  advised  the  other  to  make, 
the  affidavit  and  procure  the  issuing  of  the  search- war- 
rant and  the  service  of  it,  not  at  the  time  having  probable 
cause,  then  you  should  find  for  the  plaintiff  against  either 
or  both  of  them,  as  the  facts  will  warrant. 

'•  5.     If  the  defendants  procured  and  caused  the  search 
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to  be  made  upon  mere  suspicion,  or  even  an  honest  belief 
that  the  alleged  stolen  goods  were  concealed  about  the 
house  of  the  plaintift*,  you  should  still  find  for  the  plain-  ' 
tifi,  unless  the  defendants  at  the  time  had  probable  cause 
for  believing  that  such  stolen  goods  were  concealed  about 
the  house  of  the  plaintiff." 

The  appellants  contend  that  these  instructions  were  er- 
roneous because  they  ignored  the  question  of  malice  on 
their  part,  malice  at  all  times  being  required  to  be  shown 
on  the  part  of  the  defendant,  to  make  out  a  case  of  mali- 
cious prosecution. 

The  appellee,  in  response  to  this  objection,  insists  that 
this  was  not  an  action  for  a  malicious  prosecution,  but 
only  and  simply  an  action  for  damages  for  a  violation  of 
his  constitutional  rights  as  a  citizen  of  the  State,  the  Bill 
of  Rights,  section  11,  providing  that  "no  warrant  shall 
issue,  but  upon  probable  cause,  supported  by  oath  or  affir- 
mation, and  particularly  describing  the  place  to  be  search- 
ed, and  the  person  or  thing  to  be  seized,"  and  that, 
hence,  he  was  only  required  to  prove  upon  the  trial,  that 
the  warrant  to  search  his  house  and  wagon  was  issued 
without  probable  cause. 

The  right  of  every  citizen  to  be  secure  against  unrea- 
sonable search  or  seizure  is  a  common-law  right,  and  a 
warrant  to  search  for  stolen  property  could  only  be  issued 
at  common  law,  upon  probable  cause.  Robinson  v.  iZfcA- 
arrfson,  13  Gray,  454;  1  Chit.   Crim.  Law,  64,65. 

Section  11  of  the  Bill  of  Rights,  supra^  is  but  an  affirm- 
ance of  the  common-law  right  of  every  citizen  not  to  be 
searched  or  seized  without  probable  cause.  It  aflbrds  no 
new  right  of  action  because  of  an  unlawful  search  or  seiz- 
ure of  the  property  or  the  peraon  of  the  citizen.  In  its 
practical  elfect,  it  operates  as  a  guaranty  of  the  continued 
existence  of  the  right  which  it  recognizes,  and  as  an  inhi- 
bition of  its  abridgment  by  legislative  authority. 
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Wait,  ill  his  Treatise  on  Actions  and  Defences,  Vol.  4, 
p.  338,  in  speaking  of  malicious  prosecutions,  says,  on  what 
seems  to  be  good  authority,  that  "If  a  person  maliciously 
and  without  reasonable  or  probable  cause  puts  the  crimi- 
nal law  in  force,  and  thereby  another  person  is  prejudiced 
or  injured  in  property  or  persou,  there  is  such  a  conjunc- 
tion of  injury  and  loss  as  to  lay  the  foundation  for  an  ac- 
tion to  recover  the  damages  arising  from  the  wrongful 
act." 

A  search-warrant  being  one  of  the  agencies  provided  by 
the  criminal  law  for  the  detection  and  punishment  of  crime, 
we  regard  the  doctrine  thus  enunciated  by  Wait  as  appli- 
cable to  the  case  before  us. 

Wharton,  in  his  Work  on  Criminal  Law,  section  2,942, 
in  referring  to  the  issuance  and  effect  of  search-warrants, 
says :  "But  a  prosecutor  who  maliciously  and  without 
probable  cause  resorts  to  such  instruments,  is  liable  for 
damages  in  an  action  of  malicious  prosecution." 

Archbold,  in  liis  treatise  on  Criminal  Practice  and 
Pleading,  8th  edition,Vol.  1,  p.  131,  says,  regarding  proceed- 
ings under  search-warrants  :  "But  it  seems,  that  case  wiQ 
lie  if  the  party  procuring  the  warrant  has  no  ground  for 
his  proceedings,  and  is  actuated  by  malicious  motives." 

This  proceeding  was,  therefore,  in  all  its  essential  fea- 
tures, a  malicious  prosecution,  and  must  be  so  classed  and 
treated  in  our  consideration  of  it  here.  It  was,  consequent- 
ly, as  important  that  malice  should  have  been  shown  on  the 
trial  of  this  cause,  as  in  any  other  case  of  malicious  prose- 
cution.    Tuell  V.  Wrink,  6  Blackf.  249. 

To  sustain  an  action  for  malicious  prosecution,  there 
must  be  proof  of  both  malice  and  want  of  probable  cause, 
and  the  burden  is  on  the  plaintiff  to  prove  both  these 
facts.  It  is  not  necessary,  however,  that  express  malice  be 
shown.    Malice  may  be  inferred  from  want  of  probable 
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cause,  but  whether  malice  is  proved  or  not,  is  a  question 
for  the  jury,  to  be  decided  upon  the  evidence  in  each  in- 
dividual case.  4  Wait,  supra^  345,  346 ;  2  Greenl.  Ev., 
sec.  453 ;  Seeger  v.  Ffeifer,  35  Ind.  13 ;  Oliver  v.  Pate,  43 
liul.  132 ;  Lockenour  v.  Sides,  57  Ind.  360. 

The  court  manifestly  erred  in  giving  the  instructions  set 
out  as  above,  as  those  instructions  fairly  implied  that  it 
was  not  necessary  to  prove  malice,  to  enable  the  appellee 
to  sustain  his  action. 

Upon  the  trial,  the  affidavit  and  search-warrant  were  not 
put  in  evidence,  nor  was  their  absence  in  any  way  account- 
ed for,  or  certified  copies  of  them  produced.  The  fact  of 
the  prosecution  complained  of  was  not  in  any  manner 
proven.  This  was  a  fatal  omission.  2  Greenl.  Ev.,  sec. 
450.  For  this  reason,  if.  for  no  other,  the  court  erred  in 
overruling  the  appellant's  motion  for  a  new  trial. 

As  a  rule,  it  must  be  averred  and  proved,  in  an  action 
for  a  malicious  prosecution,  that  the  prosecution  complain- 
ed of  is  at  an  end,  and  that  it  has  terminated  favorably  to 
the  plain tift'.     2  Wait,  supra,  347. 

In  the  case  in  hearing  there  was  no  averment  in  the 
complaint,  nor  direct  evidence  upon  the  trial,  that  none 
of  the  stolen  property  was  found  either  in  the  appellee's 
house  or  in  his  wagon. 

Query?  Whether  such  an  averment,  and  such  evi- 
dence, are  necessary  to  sustain  an  action  for  maliciously, 
and  without  probable  cause,  suing  out  a  search-warrant. 
2  Hale  P,  C.  151 ;  Adams  v.  Lisher,  3  Blackf.  241. 

The  judgment  against  Benjamin  Carey  and  Isaac 
Carey  is  reversed,  with  costs,  and  the  cause  remanded  for 
a  new  trial. 
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186    283  

126_337 

67    380 

g^  3gQ  Harrison  Township,  of  Clay  County,  v.  McGkegor. 

158    S83 

"gf  'ggQ^  Common  Schools. — Civil  TmcnsJap  not  Liable  for   Teacher's  Salary. — Con- 

15?_.^  tract — Ultra  Vires.— A  civil  township  is  not  liable  on  a  contract  by  the 

township  trustee,   with   a   teacher  of   a    common    school,   even  though 

the  contract  be  made  in  the  name  of  the  civil  township. 

« 

From  the  Clay  Circuit  Court. 

A.  Dctggy  and  I).  E.  Williamson^  for  appellant. 
W.  W.  Coffey,  S.  D.  Coffey  and  S.  M.  McGregor,  for  ap- 
pellee. 

HowK,  J. — ^In  this  case,  the  appellee  sued  the  appellant, 
"Harrison  Township,"  in  a  complaint  of  six  paragraphs ; 
in  the  first  of  which  he  alleged  that  the  appellant  was  in- 
debted to  him  in  the  sum  of  one  thousand  dollars,  for  work 
and  labor  done  and  performed  by  him,  at  the  appellant's 
request,  as  shown  by  a  bill  of  particulars,  therewith  filed, 
of  which  the  following  is  a  copy  : 
"Harrison  Township, 

"To  William  W.  McGregor, Dr. 

"1869  to  1873,  to  teaching  school,  500  days 

at  %2 $1,000.00." 

In  each  of  the  other  five  paragraphs  of  his  complaint, 
the  appellee  sued  the  appellant  on  a  written  contract  al- 
leged to  have  been  executed  by  and  between  the  appellee  and 
the  appellant,  by  its  agent, the  school  trustee;  whereby 
the  appellee  agreed  to  teach  school  for  the  appellant,  for  a 
certain  number  of  weeks  of  five  days  each,  at  a  certain  price 
per  day.  With  each  of  these  five  paragraphs,  the  copy  of 
the  contract  sued  on  therein  was  filed  and  made  part  of 
such  paragraph  ;  and  in  each  of  the  said  five  paragraphs,  the 
appellee  alleged,  in  substance,  that  he  had  fully  performed 
his  part  of  the  contract  in  suit  therein,  and  had  taught 
school  thereunder  for  the  appellant,  for  the  number  of 
weeks,  of  five  days  each,  specified  in  such  contract,  and  had 
made  a  report  of  the  same  according  to  law  ;  but  that  the 
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appellant  had  wholly  failed  to  comply  with  its  part  of  such 
contract,  in  this,  that  it  had  failed  to  pay  him  for  said 
teaching,  or  for  any  part  thereof ;  and  that  the  sum  due 
him  from  the  appellant,  nnder  such  contract,  was  wholly 
unpaid. 

There  were  five  of  these  written  contracts,  executed  at 
different  dates,  hy  ana  in  the  name  of  the  appellant, 
'^Harrison  Township,"  and  signed,  on  the  part  of  the 
appellant,  by  "Robert  Dalton,  Township  Trustee." 

To  each  of  the  six  paragraphs  of  the  appellee's  com- 
plaint, the  appellant  demurred,  for  the  want  of  sufficient 
facts  therein  to  constitute  a  cause  of  action,  which  de- 
murrer was  overruled  by  the  court  as  to  each  of  said  para- 
graphs, and  to  these  decisions  the  appellant  excepted. 

Answers  were  then  filed  by  the  appellant,  and  replies 
thereto  by  the  appellee,  and  the  issues  joined  were  tried 
by  a  jury,  and  a  verdict  was  returned  for  the  appellee,  as- 
sessing his  damages  at  the  sum  of  four  hundred  and 
eighty-five  dollars. 

The  appellant's  motion  for  a  new  trial  having  been  over- 
ruled, and  its  exception  saved  to  this  ruling,  the  court 
rendered  judgment  upon  the  verdict,  from  which  judg- 
ment this  appeal  is  now  prosecuted. 

Among  the  errors  assigned  by  the  appellant,  in  this 
court,  is  the  decision  of  the  court  below  in  overruling  its 
demurrer  to  each  of  the  six  paragraphs  of  the  appellee's 
complaint.  This  error  is  well  assigned,  as  neither  one  of 
the  six  paragraphs  of  the  complaint  stated  facts  sufficient 
to  constitute  a  cause  of  action  against  the  appellant.  It 
will  be  seen  from  -the  title  of  this  cause,  that  it  was  com- 
menced and  prosecuted  to  judgment,  in  the  circuit  court, 
as  a  suit  against  the  municipal  corporation  whose  corpo- 
rate and  legal  name  is  "  Harrison  Township,  of  Clay 
County,"  and,  in  this  court,  the  same  corporation,  by  the 
same  corporate  name,  is  the  only  appellant.    From  the 
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summary  given  in  this  opinion,  of  the  substance  of  the 
several  paragraphs  of  the  complaint,  it  will  also  be  s^sen 
that  each  of  said  paragraphs  counts  upon  an  alleged  in- 
debtedness, which  the  appellant  had  no  power  to  contract 
If,  as  alleged  in  the  complaint,  the  written  contracts  in 
suit  Avere  executed  by  the  appellant,  then  the  contracts 
were  uUra  vires^  and  of  no  binding  force.  For,  within  the 
territorial  limits  of  Harrison  township,  there  exists  by  law 
another  and  "  a  distinct  municipal  corporation,  for  school 
purposes,"  diffiering  from  the  appellant  in  name,  and 
widely  difiering  in  the  powers,  rights  and  franchises 
wherewith  it  is  clothed.  Within  those  territorial  limits, 
the  municipal  corporation  whose  corporate  ahd  legal 
name  is  "Harrison  School  Township,"  of  Clay  county, 
had  and  has  exclusive  power  and  control  over  the  common 
schools  therein,  and  the  employment  of  teachers  therefor. 
The  defendant  below  and  the  appellant  in  this  court,  iu 
the  case  at  bar,  is  the  civil  corporation  ;  while  the  alleged 
indebtedness,  sued  for  by  the  appellee,  as  shown  by  his 
complaint,  is  an  indebtedness  which  the  appellant  was  not 
authorized  by  law  to  contract  or  incur.  The  school  corpo- 
ration only,  if  either  of  the  two  corporations,  was  and  is 
liable  to  the  appellee  for  the  alleged  indebtedness,  de- 
scribed in  the  several  paragraphs  of  his  complaint.  As  the 
appellee,  in  this  action,  has  sued  the  civil  corporation  to 
recover  a  debt  due  and  owing  him,  if  from  any  one,  from 
the  school  corporation,  it  is  evident,  we  think,  that  the  sev- 
eral paragraphs  of  his  complaint  have  not,  nor  has  either 
of  them,  stated  any  cause  of  action  against  the  appellant, 
and  therefore  it  follows  that  the  courf  below  erred  in 
overruling  the  appellant's  demurrer  to  the  several  para- 
graphs of  said  complaint.  This  is  the  law  of  this  State, 
as  enacted  by  the  Legislature  and  settled  by  the  decisions 
of  this  court.  1  G.  4  H.  570,  sec.  1 ;  1  R.  S.  1876,  p. 
780,  sec.  4 ;    Carmickael  v.  Lawrence^  47  Ind.  554 ;  Mc- 
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Laugldin  v.  Shelby  Township^  52  Ind.  114 ;  Sim^  v.  McClure^ 
52  Ind.  267  ;  The  City  of  Huntington  v.  -Day,  55  Ind,  7 ; 
Jackson  Township  v.  Barnes^  55  Ind.  136 ;  Wright  v.  Stock- 
man^ 59  Ind.  65  ;  Utica  Township  v.  Miller^  62  Ind.  230 ; 
and  Jarvis  v.  Shelby  Township^  62  Ind.  257. 

The  conclusion  we  have  reached,  in  regard  to  the  insuffi- 
ciency of  the  appellee's  cause  of  action  a^aih.st  the  appel- 
lant^ renders  it  unnecessary  for  us  to  consider  or  decide 
any  question  arising  under  the  other  alleged  errors  in  this 
case. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  ap- 
pellant's demurrer  to  each  and  every  paragraph  of  the  ap- 
pellee's complaint,  and  for  further  proceedings  in  accotxl- 
ance  with  this  opinion. 


Tatlok  v.  The  Board  op  Commissioners  op  Washinqton         i^^^ 

County.  'l^-^ 

a?    383 
141     189 

Piw  AND  Salaries.— 0>un/v  Clerk, — No  Per  Diem  for  Attendance  on  dr*  U2  231 

euit  Court — Statute  Construed. — T!\ieper  diem  allowance  to  the  clerk,  au- 
thorised by  section  19  of  the  fee  and  salary  act  of  March  Slst,  1S79,  Acts 
1879,  p.  130,  is  intended  only  for  his  attendance  upon  the  superior  and 
criminal  courts,  and  not  for  his  attendance  in  the  circuit  court ;  and  there 
is  now  no  statute  authorizing  a  per  diem  allowance  to  the  clerk  for  attend- 
ance upon  the  circuit  court. 

From  the  Washington  Circuit  Court*. 

if.  Morris^  for  appellant. 
S.  B.  Voyles,  for  appellee. 

BiDBLG,  J. — The  appellant  filed  his  claim,  in  the  form 
of  an  account,  against  the  appellee,  for  per  diem  services 
raideced  in  the  Washingtcm  Circuit  Courts  as  clerk  there- 
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of,  at  the  rate  of  two  dollars,  for  eighty-six  dollars,  rendered 
during  the  August  and  October  terms,  1879. 

The  appellee  refused  to  allow  the  claim ;  the  appellant 
appealed  to  the  circuit  court,  wherein  the  case  was  tried 
by  the  court,  and  a  finding  had  for  the  appellee.  It  was 
admitted  on  trial,  that  the  appellant  had  rendered  the  ser- 
vices as  charged,  and  that  he  was,  during  all  the  time,  the 
clerk  of  the  Washington  Circuit  Court.  Appeal  to  this 
court. 

The  appellant  claims  for  his  services  undersection  19  of  the 
act  of  March  31st,  1879,  Acts  1879,  p.  135,  which  enacts, 
that  "  for  attending  the  criminal  and  superior  courts,  per 
day,  and  entering  the  record  of  the  court,  either  in 
person  or  by  deputy,  the  clerk  shall  receive  two  dollars, 
to  be  allowed  b}^  the  judge  of  said  court,  and  paid  out  of 
the  county  treasury." 

This  law,  by  its  letter,  confines  such  allowances  to  ser- 
vices in  the  criminal  and  superior  courts,  and  does  not 
mention  the  circuit  courts ;  but  the  appellant  contends, 
that,  as  the  clerk  of  the  circuit  court  is  ex  officio  the  clerk 
of  the  criminal  and  superior  courts,  and  as  the  circuit 
court  has  general  criminal  jurisdiction,  and  as  the  services 
are  of  the  same  general  character  in  all  the  courts,  he 
is  entitled,  within  the  fair  spirit  and  purpose  of  the 
act,  to  his  per  diem  allowance  in  the  circuit  court,  as  well 
as  in  the  criminal  and  superior  courts. 

It  is  a  settled  principle  that,  in  construing  a  statute,  the 
intention  of  the  Legislature  must  govern.  To  ascertain 
this  intention,  we  must  look  to  the  letter  of  the  statute,  to 
other  statutes  upon  the  same  subject,  to  the  construction 
of  similar  statutes  by  the  courts,  to  their  spirit  and  purpose, 
and  harmonize  what  may  appear  to  be  conflicting,  so  as 
to  bring  them  into  concord  with  a  general  and  uniform 
system.     Buskirk  Prac.  353. 

To  apply  these  general  rules  of  construction  to  the  stat- 
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ute  under  coiiBideration,  we  must  look  to  the  various 
sources  indicated  above,  and  see  if  they,  or  any  of  them 
conflict  with  the  meaning  of  its  expressed  w^ords ;  for,  if 
they  do  not,  we  must  give  effect  to  it  according  to  its 
letter. 

The  circuit  courts  of  this  State  are  created  by  the  Con- 
stitution ;  criminal  and  superior  courts  are  established  by 
the  Legislature.  The  circuit  court  has  general  common-law 
jarisdiction,  both  in  civil  and  crimidal  cases  ;  the  criminal 
court  has  jurisdiction  only  in  criminal  cases  ;  and  the  su- 
perior court  only  in  civil  cases.  Each  court  is  named  by 
law,  and  when  its  name  is  used  in  a  statute,  we  must  sup- 
pose that  the  Legislature  intended  to  mean  that  particular 
court ;  and  the  courts  must  give  efiect  to  that  meaning, 
unless,  from  its  conflict  with  other  laws,  it  is  impracticable. 

Before  the  act  of  March  8th,  1873,  Acts  1873,  p.  119,  fix- 
ing  the  fees  of  officers,  the  clerk  was  not  entitled  to  any  per 
diem  allowance  for  services  in  any  of  the  courts.  Ex  parte 
McKee,  28  Ind.  100  ;  Rudisill  v.  Edsall,  48  Ind.  377.  By 
the  first  clause  of  section  4  of  that  act,  the  clerk  was  al- 
lowed three  dollars  per  day  for  his  services  in  court  gener- 
ally. By  section  9  of  the  act  of  March  12th,  1876,  Acts 
1875,  Spec.  Sess.,  p.  31,  it  is  enacted  that  "For  attend- 
ing the  criminal  or  superior  courts  per  day  and  entering 
the  record  of  the  court,  either  in  person  or  by  deputy,  the 
clerk  shall  receive  two  dollars,  to  be  allowed  by  the  judge 
of  said  court  and  paid  out  of  the  county  treasury."  It  will 
be  observed  that  this  section  is  expressed  in  the  same 
words  as  that  under  which  the  appellant  claims. 

In  granting  the  clerk  a  per  diem  allowance  by  the  act  of 
1873,  for  his  services  in  the  courts  generally,  in  restricting 
this  allowance  to  the  criminal  and  superior  courts,  by  the 
act  of  1875,  and  in  re-enacting  the  same  section  in  1879, 
we  must  suppose  that  the  Legislature  spoke  advisedly,  and 
meant  just  what  it  said  ;  especially  as  we  can  see  nothing 
Vol.  LXVIT.— 25 
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incongruous  or  conflicting  in  this  course  of  legislation. 
Indeed,  if  it  were  required  of  us,  we  think  we  could  show 
some  reasons  in  its  support..  The  same  person  being  the 
clerk  of  each  of  the  three  courts,  and  in  our  larger  cities 
the  three  courts  frequently  being  in  session  at  the  same 
time,  but  in  different  places,  it  is  impossible  that  the  clerk 
could  attend  to  them  all  in  person ;  he  would  therefore  be 
compelled  to  employ  two  extra  deputies  ;  and  for  this  ex- 
tra expense  it  would  seem  reasonable  he  should  have  extra 
pay,  over  his  fees  allowed  in  the  circuit  court,  wherein,  in 
most  of  the  counties  in  the  State,  the  clerk  personally  per- 
forms a  large  share  of  his  official  duties.  It  appears  to 
us  that  the  letter,  spirit  and  purpose  of  the  section  under 
consideration  are  in  harmony.  When  this  is  the  case,  the 
construction  of  a  statute  is  not  difficult. 

As  the  clerk  is  not  entitled  to  any  fee  or  allowance  for 
official  services  except  it  is  fixed  by  law,  and  as  we  can 
find  no  law  by  which  he  is  entitled  to  a  per  diem  allowance 
for  his  services  in  the  circuit  court,  we  do  not  see  how  the 
appellant  can  maintain  this  action. 

The  judgment  is  therefore  affirmed,  at  the  costs  of  the 
appellant. 


Roberts  v.  Norris. 

Replevin. — Former  Arfjudieation,  in  Premature  Aeiion^  no .  Bar, — Plea£^ 
— Parol  Emdenee.  ^Demand, — A  judgment  against  the  plaintiff,  in  an  tc- 
tioh  of  replevin,  rendered  solely  because  of  his  having  failed  to  make  and 
prove  a  lawful  demand  on  the  defendant  for  the  surrender  of  the  goods, 
is  no  bar  to  a  subsequent  action  of  replevin,  by  the  plaintiff,  against  tbe 
defendant,  for  such  goods  ;  and  where,  in  the  latter  action,  the  recovery 
in  the  former  is  pleaded  in  bar,  the  facts  may  properly  be  replied,  and 
may  be  proved  by  parol  evidence. 

Samb. — Chattel  Mortgage, — Right  of  Possession  on  DefauLU — A  provision  in 
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a  chattel  mortgage,  tbat  the  mortgagor  shall  retain  possession  of  the  goods 
until  the  maturity  of  the  debt,  and  that,  upon  default  in  making  payment, 
he  shall  deliver  possession  to  the  mortgagee,  adds  nothing  to  the  latter's 
right  to  possession  on  such  default. 

Samb. — Demand  for  Po8sessi<m^  when  to  be  Made, — Replevin  of  the  mortgaged 
goods  by  the  mortgagee  can  not  be  maintained  without  due  demand  upon 
the  mortgagor  for  possession,  after  maturity  of  the  debt  and  before  the 
bringing  of  the  suit. 

Same. — Judgment  on  Demurrer  to  Reply^  in  Action  originating  before  Justice. 
—  Waiver  of  Trial. — Where  such  action  originates  before  a  Justice  of  ♦lie 
peace,  and  such  issues  are  formed  in  the  circuit  court  on  appeal,  and  the 
defendant,  on  the  overruling  of  his  demurrer  to  the  reply,  stands  upon 
his  demurrer,  and  neither  objects  nor  excepts  to  the  rendition  of  judgment 
on  the  demurrer,  he  waives  his  right  to  a  trial  of  the  issues. 

From  the  Shelby  Circuit  Court. 

/.  B.  McFaddeii  and  J.  W.  Tomlirisony  for  appellant. 
JB.  F.  Love  and  I.  Odell,  for  appellee. 

WoRDEN,  J. — This  was  an  action  of  replevin  for  a  cer- 
tain mare,  bufi^gy  and  harness,  brought  by  the  appellee, 
Norris,  against  the  appellant,  Roberts,  before  a  justice  of 
the  peace,  and  appealed  to  the  circuit  court. 

Before  the  justice,  the  defendant  pleaded  in  bar  of  the 
action,  in  substance,  that,  before  the  bringing  of  the  action, 
the  plaintiff  had  brought  an  action  of  replevin  for  the 
same  property,  against  the  defendant,  before  a  justice  of  the 
peace  of  the  county,  which  had  been  taken  by  appeal  to 
the  circuit  court  of  said  county,  where  the  cause  was  tried 
upon  its  merits,  and  the  defendant  obtained  a  judgment 
against  the  plaintiff  for  a  return  of  the  property  and  for 
costs,  which  judgment  was  in  full  force,  etc. 

To  this  answer  the  plaintiff  replied,  in  the  circuit 
court: 

1.  By  a  general  denial ;  and, 

2.  In  substance,  that  on  the  21st  day  of  March,  1874, 
the  defendant,  Roberts,  executed  to  the  plaintiff  a  mort- 
gage on  the  property  in  controversy,  to  secure  the  pay- 
ment of  one  hundred  and  eighty  dollars  evidenced  by  a 


888  SUPREME  COURT  OF  INDIANA. 

Roberts  v.  Norris. 

note  payable  eight  months  after  that  date,  which  mortgage 
was  duly  recorded,  etc. ;  that,  on  the  trial  of  the  former 
action  in  the  circuit  court,  the  plaintiff*  gave  the  mortgage 
in  evidence,  to  prove  the  allegations  in  his  complaint 
therein, that  he  was  entitled  to  the  possession  of  the  prop- 
erty. He  also  gave  evidence  upon  the  said  trial  of  that 
action,  that,  on  the  day  before  the  note  fell  due,  he  made  a 
demand  upon  the  defendant  for  the  delivery  of  the  prop- 
erty, and  the  refusal  of  the  defendant  to  deliver  it;  that 
on  said  trial  he  offered  no  evidence  whatever  of  a  demand 
of  the  property  after  the  maturity  of  the  note;  that,  in 
fact,  no  demand  was  made  by  the  plaintiff"  upon  the  de- 
fendant for  the  delivery  of  the  property,  after  the  matu- 
rity of  the  note,  and  before'  the  rendition  of  the  former 
judgment ;  that,  by  reason  of  the  plaintiff^'s  failure  to 
make  a  demand  upon  the  defendant  for  the  delivery  of  the 
property,  after  the  maturity  of  the  note  and  before  the 
commencement  of  the  former  action,  he  was  not  entitled 
to  maintain  that  action,  it  having  been  prematurely 
brought ;  that  the  only  claim  upou^  or  right  to,  the  prop- 
erty which  the  plaintiff'  attempted  to  set  up  in  the  former 
action,  was  based  upon  the  mortgage ;  that  after  the  ren- 
dition  of  the  fonner  judgment,  and  after  the  maturity  of 
the  note,  the  same  remaining  unpaid^  and  before  the  com- 
mencement of  this  suit,  on,  etc.,  at,  etc.,  the  plaintiff  de- 
manded of  the  defendant  the  delivery  of  the  property, 
which  was  refused  by  the  defendant;  that  the  plaintiff's 
right  of  action  herein  is  based  upon  the  mortgage  men- 
tioned, and  the  demand  by  him  made  upon  the  defendant 
for  the  delivery  of  the  property,  after  the  maturity  of  the 
note,  and  after  the  rendition  of  the  former  judgment,  but 
before  the  commencement  of  this  action. 

The  mortgage  is  set  out  in  full  in  the  reply,  and  contains 
the  following  stipulation : 

^'  The  said  Milton  Roberts  is  to    retain   possession  of 
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said  property  until  said  debt  becomes  due,  and,  upou  de- 
fault of  payment  of  said  money,  shall  deliver  the  said 
property  to  the  said  Edward  Norris." 

The  defendant  filed  a  demurrer  to  the  second  paragraph 
of  the  reply,  for  want  of  sufficient  facts,  but  it  was  over- 
ruled and  exception  taken. 

On  the  day  after  that  on  which  the  demurrer  to  the  re- 
ply was  overruled,  the  record  shows  that  the  parties  came, 
and  that  the  defendant  stood  upon  his  demurrer,  and 
thereupon* the  court  rendered  judgment  for  the  plaintiff. 

The  appellant  has  assigned  error  upon  the  ruling  of  the 
court  in  overruling  the  demurrer  to  the  replication,  and  in 
rendering  judgment  for  the  plaintiff  upon  the  overruling 
of  the  demurrer. 

We  proceed  to  consider  these  supposed  errors. 

The  plaintiff's  theory  of  the  case  is,  that  he  could  not 
have  maintained  replevin  against  the  defendant  for  the 
property,  without  having  made  a  demand  upon  him  there- 
for after  the  maturity  of  the  note,  and  before  the  com- 
mencement of  the  action ;  and  that,  as  he  failed  in  the 
first  action  for  the  want  of  a  proper  demand,  he  is  not 
estopped  thereby  to  bring  another  action,  having  in  the 
mean  time  made  the  proper  demand. 

It  would  seem  that,  if  no  demand  was  necessary  in  order 
to  the  maintenance  of  the  action,  the  plaintiff  is  estopped 
by  the  former  judgment,  because  his  right  to  maintain  the 
action  in  that  case  was  as  perfect  as  in  the  present  one ; 
and  if  the  plaintiff  was  defeated  in  the  former  action  by 
any  misapprehension  of  law  as  to  the  necessity  of  a  de- 
mand, and  took  no  steps  to  set  aside' or  reverse  the  judg- 
ment, be  IS  bound  thereby,  and  can  not  maintain  another 
action  for  the  same  cause.  But  if  a  demand  was  necessary, 
and  if  the  plaintiff  was  defeated  in  the  former  action  for  the 
want  of  such  demand,  a  different  qtiestion  is  presented. 
We  therefore  proceed  to  inquire  whether  a  demand  was 
necessary. 
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We  may  observe  that  the  action  of  replevin  will  not  lie, 
unless  the  goods  were  wrongfully  taken,  or  are  unlawfully 
detained.  2  R.  S.  1876,  p.  88,  sec.  128.  It  was  stipulated 
in  the  mortgage,  as  we  have  seen,  that  the  defendant  was 
to  retain  possession  of  the  property  until  the  debt  became 
due;  hence  the  demand  made  before  the  debt  became 
due  was  as  unavailing  as  if  no  demand  at  all  had  been 
made.  But  it  was  also  stipulated  in  the  mortgage,  that,  in 
default  of  payment  of  the  money  when  it  became  due, 
the  defendant  should  deliver  the  property  to  th*e  plaintifl. 

We  do  not,  for  the  purposes  of  the  question  under  con- 
sideration, attach  much  importance  to  the  stipulation  for 
the  delivery  of  the  property  in  default  of  payment  of  the 
debt  when  it  became  due,  because,  on  default  of  such  pay- 
ment, the  plaintiff  became  entitled  to  the  possession  with- 
out such  stipulation.  By  the  mortgage,  the  legal  title  to 
the  property  vested  in  the  plaintiff*,  and  he  would  have 
been  entitled  to  the  immediate  possession,  had  the  mort- 
gage not  provided  that  the  defendant  was  to  retain  pos- 
session until  the  debt  became  due.  Broadhead  v.  McKay, 
46  Ind.  595.  If  the  property  had  been  delivered  to  the 
plaintiff*,  such  delivery  would  not  have  freed  it  from  the 
equity  of  redemption.     Landers  v.  George^  49  Ind.  309. 

It  is  clear  that  there  was  no  wrongful  taking  of  the 
property  by  the  defendant,  the  mortgage  providing  that 
he  should  have  possession  until  the  debt  became  due.  And 
it  seems  to  us  that  his  detention  of  the  property  after  the 
debt  became  due  did  not  become  unlawful,  so  as  to  put 
him  in  the  position  of  a  wrong-doer,  until  the  plaintiff' had 
made  a  demand  of  the  property. 

It  is  clear  that  trover  would  not  lie  in  such  case, 
without  a  demand  and  refusal.  1  Chitty  Plead.,  16th 
Am.  ed.,  top  p.  176-7.  "A  demand  and  refusal,"  says  the 
above  author,  "  are  necessary  in  all  cases  where  the  de- 
fendant became,  in  the  ffi*st  instance,  lawfully  possessed  of 
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the  goods,  and  the  plaintiff  is  not  prepared  to  prove  some 
distinct  actual  conversion."  See,  also,  1  Addison  Torts, 
Dudley  &  Baylies'  ed.,  p.  398.  We  see  no  substantial 
difference,  so  far  as  the  necessity  of  a  demand  is  concern- 
ed, in  such  case,  between  an  action  of  trover  and  one  of 
replevin.  The  case  of  Lewis  v.  Masters,  8  Blackf.  244, 
which  was  an  action  of  replevin,  recognizes  the  necessity 
of  a  demand  in  such  case,  before  action  brought.  The 
court  said : 

"  It  appears  to  us  that  if  they  "  (the  goods)  "  had  been 
tortiously  taken,  they  must  be  considered,  prima  facie,  as 
being  unlawfully  detained ;  and  that,  therefore,  no  demand 
before  suit  was  necessary.  It  is  not  often  that  a  demand 
is  required  to  sustain  an  action  for  an  unlawful  detainer 
of  goods.  Where  the  defendant  has  the  goods  by  the 
leave  and  license  of  the  plaintiff",  a  demand  may  be  neces- 
sary in  order  to  render  the  possession  wrongful." 

The  case  of  Stanchfield  v.  Palmer,  4  Green,  Iowa,  23,  is 
in  point.  That  was  an  action  of  replevin,  and  the  court 
said,  among  other  things  : 

"From  the  authorities,  the  conclusion  is  clearly  this : 
When  the  taking  is  illegal  no  demand  is  necessary,  but  when 
the  defendant  became  lawfully  possessed  of  the  goods  in 
the  first  instance,  either  by  delivery  as  in  the  case  at  bar, 
or  by  finding,  the  plaintiff*  must  prove  a  demand  and  refu- 
sal before  suit  in  order  to  recover." 

To  the  same  effect  is  the  case  of  Stratton  v.  Allen,  7 
Minn.  502,  in  which  the  court  said  :  "It  is  a  well  settled 
rule  that,  where  a  person  comes  lawfully  into  the  posses- 
sion of  personal  property,,  an  action  can  not  be  maintained 
against  him  to  recover  possession  thereof,  until  the 
property  shall  have  been  demanded  of  him,  and  he  shall 
have  refused  to  give  it  up."  See,  also,  the  following  cases, 
which  bear  upon  the  question.  Wood  v.  Cohen,  6  Ind.  465 ; 
Sherry  v.  JPicken,  10  Ind.  875 ;  Conner  v.  Comstock^  17 
Ind.  90. 
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We  are  of  opinion  that  the  plaintiff  rightly  failed  \u  bis 
former  action,  having  made  no  demand  tor  the  property, 
after  the  maturity  of  the  note  and  before  the  commence- 
ment of  that  action. 

The  question  arises,  then,  whether  the  former  action  is  a 
bar  to  the  present  one.  We  are  of  opinion  that  it  is  not. 
The  plaintiff  had  no  right  of  action,  when  the  former  suit 
was  brought,  because  he  had  made  no  proper  demand  for 
the  property.  His  right  of  action  was  not  complete  until 
he  had  made  a  proper  demand.  The  case  is  not  unlike 
that  of  an  action  upon  a  claim  not  matured  when  the  ac- 
tion was  brought,  whereby  the  action  was  defeated.  Such 
action  would  not  bar  a  subsequent  one,  brought  after  the 
maturity  of  the  claim.  See  the  case  of  Griffin  v.  WaUacCy 
66  Ind.  410. 

"Intervening  events  affecting  the  issue  may  be  shown  to 
prevent  a  former  judgment  from  being  conclusive,  even 
where  the  title  has  been  tried  in  a  writ  of  entry."  Free; 
man  Judgments,  sec.  329.  See,  also,  Perkins  v.  Parker^ 
10  Allen,  22,  and  Morse  v.  Marshall^  97  Mass.  519. 

As  to  the  admissibility  of  extrinsic  evidence  to  show 
upon  what  ground  the  former  judgment  was  rendered,  and, 
therefore,  its  effect,  see  the  cases  last  above  cited ;  also, 
Angel  v.  Hollister,  88  N.  Y.  378  ;  Bottorff  v.  Wise,  53  Ind.  32. 

If  the  facts  alleged  in  the  replication  are  true,  and  thej 
must  be  so  taken^  the  plaintiff  has  a  right  to  maintain  this 
action,  because,  before  the  bringing  thereof,  and  after  the 
maturity  of  the  note,  he  made  a  demand  upon  the  defend- 
ant for  the  delivery  of  the  property,  which  was  refused; 
whereas  no  such  demand  had  been  made  atHer  the  maturi- 
ty of  the  note  and  before  the  institution  of  the  former 
action. 

We  are  of  opinion,  for  the  foregoing  reasons,  that  no  er- 
ror was  committed  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  the  reply. 
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The  appellant  further  insists  that  the  court  erred  in  ren- 
dering judgment  for  the  plaintiff,  on  the  overruling  of  the 
demurrer,  without  having  disposed  of  the  issues  of  fact  in 
the  cause. 

The  plaintiff,  it  is  true,  filed,  by  way  of  reply,  a  denial  to 
the  defendant's  answer,  which  put  it  in  issue  ;  but  the  sec- 
ond paragraph  of  the  reply  wholly  avoided  the  answer, 
and  entitled  the  plaintiff  to  judgment,  so  far  as  the  an- 
swer was  concerned,  unless  that  paragraph  of  the  reply 
was  conti'overted  or  avoided. 

The  defendant  was  not  required  to  file  any  written  re- 
joinder to  the  special  paragraph  of  reply,,  but  the  matter  of 
that  paragraph  was  deemed  by  the  law  to  be  controverted 
by  the  defendant,  "as  upon  a  direct  denial  or  avoidance.*' 
Code,  sec.  74.     Zehnor  v.  Beard^  8  Ind.  96. 

The  answer  hereinbefore  noticed  was  the  only  paragraph 
of  answer  filed  in  the  cause,  but  the  appellant  claims  that, 
as  the  action  originated  before  a  justice  of  the  peace,  the 
statute  put  in  an  answer  of  general  denial,  which  raised 
an  issue  upon  the  complaint.  This. is  a  mistake.  The 
statute  does  not  put  in  any  answer  at  all  in  actions  before 
justices  of  the  peace.  It  simply  provides  that  all  matters 
of  defence,  with  certain  exceptions,  may  be  given  in  evi- 
dence without  any  answer  at  all.  The  following  .is  the 
language  of  the  statute  :  "All  matter  of  defence,  except 
the  statute  of  limitations,  set-off,  and  matter  in  abatement 
may  be  given  in  evidence  without  plea."  2  R.  S.  1876,  p. 
612,  sec.  34.  See  the  case  of  The  Cincinnati^  eic.y  JR.  i?. 
Co.  V.  Bidge,  54  Ind.  39. 

Under  the  statutory  provisions  above  noticed,  the  de- 
fendant might,  doubtless,  upon  the  overruling  of  the  de- 
murrer, have  put  the  plaintiff. to  the  proof  of  the  allegationjs 
of  his  complaint;  and,  upon  establishing  the  truth  of  the 
answer  pleaded,  he  might  have  required  the  plaintiff'  to 
prove  the  truth  of  his  reply.    He  might  also  have  given  in 
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evidence  any  other  matter  of  defence  to  the  action,  not  ex- 
cepted by  the  statute  above  cited.  He  might,  in  addition, 
have  given  evidence  in  negation  or  avoidance  of  the  reply. 

But  we  think  the  defendant  acquiesced  in  the  action  of 
the  court,  after  the  overruling  of  the  demurrer,  in  render- 
ing judgment  for  the  plaintift',  and  waived  the  trial  of  any 
question  of  fact  in  the  cause.  The  record  shows  that  he 
stood  upon  his  demurrer,  and  there  was  no  objection  made 
or  exception  taken  to  the  rendition  of  judgment.  The  de- 
fendant must  be  deemed  to  have  consented  to  the  rendition 
of  judgment,  because  he  did  not  object  or  except  thereto. 
See  cases  collected  on  this  point  in  Buskirk  Prac.  289. 

It  is  also  objected,  as  we  understand  the  brief  of  counsel 
for  the  appellant,  that  a  jury  should  have  been  called  to  as- 
sess the  plaintiff's  damages  for  the  detention  of  the  proper- 
ty. It  is  a  sufficient  answer  to  this  objection  to  say  that  no 
damages  were  assessed  or  adjudged  in  favor  of  the 
plaintiff. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


-•-♦ 


Spahr  et  al.  v.  Dickson. 

Appeal. — Supreme  Court. — Superior  Court — Failure  io  Join  or  give  Notice 
to  Co' Parties, — Foreclosure  of  Mortgage. — In  an  action  to  foreclose  a  mort- 
gnge,  brought  by  the  mortgagee,  against  surviving  mortgagors,  the  heirs 
of  those  deceased,  and  the  holders  of  senior  and  junior  mortgage  and  judg- 
ment liens,  brought  in  the  Superior  Court,  wherein  foreclosure,  sale  and 
distribution  of  the  proceeds  according  to  priority  were  decreed,  such  mort- 
gagors and  heirs  appealed  to  general  term,  and  thence  to  the  Supreme 
Court,  without  either  joining  or  giving  notice  to  their  codefcndants. 

Held^  that,  on  motion  by  the  appnilee.  the  appeal  should  be  dismissed. 

From  the  Marion  Superior  Court. 
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G,  W.  Spcfhr^  for  appellants. 

N,  B.  Taylor^  F.  Rand  and  E,  Taylor^  for  appellee. 

« 

NiBLACK,  J. — This  was  a  proceeding  by  Andrew  Dick- 
son, against  William  H.  Spahr  and  George  W.  Spahr,  and 
Amelia  A.  Spahr  and  Lizzie  V.  Spahr,  their  wives,  and 
Maria  Spahr  and  over  sixty  other  persons  and  corpora- 
tions, to  foreclose  two  mortgages  on  some  tracts  of  land 
containing,  in  the  aggregate,  about  two  hundred  and  three 
acres,  to  obtain  a  general  order  for  the  sale  of  such  lands, 
and  to  have  the  proceeds  marshalled  between  the  various 
parties  entitled  to  receive  the  same,  according  to  their  re- 
spective rights  and  priorities  of  claim  thereto. 

The  first  mortgage,  in  the  order  of  its  date,  and  set  out 
in  the  complaint,  was  executed  by  one  Jacob  Spahr,  the 
owner  at  the  time  of  the  mortgaged  lands,  and  the  appel 
lant  Maria  Spahr,  who  was  then  his  wife,  to  the  Indi 
anapolis  Insurance  Company,  on  the  20th  day  of  April 
1871,  to  secure  the  payment  of  eight  thousand  doUare 
due  five  years  after  date,  and  was  assigned  to  the  plaintiflf. 
Before  this  mortgage  became  due,  Jacob  Spahr  died 
leaving  the  said  Maria  as  his  widow,  and  the  said  Wil 
Ham  H.  Spahr  and  George  W.  Spahr,  and  one  John  Spahr 
as  his  only  children,  surviving  him.  John  Spahr  there 
upon  conveyed  his  interest  in  said  lands,  estimated  at  two 
ninths,  to  the  said  William  H.  Spahr. 

Afterward,  on  the  29th  day  of  April,  1876,  the  said 
William  H.  Spahr  and  George  W.  Spahr,  with  their  wives, 
and  the  said  Maria  Spahr,  executed  a  mortgage  on  the 
same  lands  to  the  plaintiff,  to  secure  the  payment  of  ten 
thousand  dollars,  and  this  was  the  other  mortgage  set  out 
in  the  complaint. 

The  court  at  special  term  found  that  there  was  some- 
thing over  ten  thousand  dollars  due  the  plaintiff  on  both 
n)ortgages,  eight  thousand  three  hundred  and  thirty-two 
dollars  and  seventeen  cents  of  which,  besides  attorney's 
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fees,  was  ordered  to  be  made  out  of  the  cight-thousand- 
dollar  mortgage,  and  the  remainder,  being  over  two  thou- 
sand dollars,  out  of  the  ten-thousand-doUar  mortgage,  and 
both  mortgages  were  decreed  to  be  foreclosed. 

Nearly,  if  not  quite,  thirty  of  the  other  defendants  sever- 
ally set  up  liens  of  some  kind,  mostly  judgment  liens, 
against  the  mortgaged  lands,  and  the  court  made  a  series 
of  findings  upon  the  liens  thus  set  up,  ascertaining  the 
amount  due  under  each  lien,  the  time  at  which  each  lieu 
attached,  and  the  order  in  which  each  should  be  paid,  de- 
creeing some  of  those  liens  to  be  older  than,  and  superior 
to,  the  lien  of  the  ten-thousand-dollar  mortgage  and  the 
remaining  ones  junior  to  that  mortgage.  The  last  one  of 
those  liens,  thus  adjudicated  upon,  was  a  mortgage  in  favor 
of  one  James  H.  Ruddell,  which  was  junior  to  both  the 
plaintift  's  mortgages,  and  which  was  also  decreed  to  be 
foreclosed. 

The  court  ordered  all  the  mortgaged  lands  to  be  sold, 
and  the  proceeds  to  be  distributed  according  to  the  re- 
spective rights  and  priorities  of  the  parties  deci*eed  to 
have  liens  upon  such  lands,  and  in  the  order  in  which 
such  liens  were  decreed  to  be  due  and  payable. 

The  defendants  William  H.  Spahr,  George  W.  Spahr 
and  Maria  Spahr,  without  joining  any  of  their  co-parties, 
appealed  to  the  general  term  of  the  court  below,  and  as- 
signed error  upon  the  proceedings  at  special  terra,  but  the 
judgment  thus  appealed  from  was  affirmed  in  general 
term. 

The  said  William  H.,  George  W.  and  Maria  Spahr  have 
still  further  appealed  to  this  court,  and  have  assigned 
error  upon  the  proceedings  in  general  term,  but  have  not 
served  notice  of  their  appeal  upon  their  codefendants  in 
the  judgment  thus  appealed  from. 

The  appellee  has  moved  to  dismiss  this  appeal,  for  want 
of  such  notice  by  the  appellants  to  tlieir  said  codefend- 
ants in  such  judgment. 
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The  statute  authorizing  appeals  to  this  court  provides 
that  "A  part  of  several  co-parties  may  appeal,  but  in  such 
case  they  must  serve  notice  of  the  appeal  upon  all  the 
other  co-parties,  and  file  the  proof  thereof  with  the  clerk  of 
the  Supreme  Court."    2  R.  S.  1876,  p.  289,  sec.  551. 

When  notice  has  not  been  so  served  upon  co-parties  with 
tiie  appellants,  who  have  not  joined  in  the  appeal,  it  is 
the  uniform  practice  of  this  court  to  dismiss  the  appeal, 
when  the  omission  to  serve  such  notice  is  insisted  upon  as 
a  cause  of  dismissal.  McKeen  v.  Boordy  60  Ind.  280 ;  Em- 
meri  v.  DarnaUy  58  Ind.  141 ;  The  Indianapolis  P.  M.  Co.  v. 
Cat-en,  58  Ind.  828:  Reeder  v.  Maranda,  55  Ind.  239; 
Buskirk  Prac.  45. 

We  think  this  case  falls  fairly  within  both  the  letter 
and  spirit  of  the  statute  above  quoted,  and  that  the  appel- 
lants ought  to  have  given  notice  of  their  appeal  to  their 
codefendants  in  the  judgment  below. 

The  appeal  will,  therefore,  have  to  be  dismissed. 

The  appeal  is  accordingly  dismissed,  at  the  costs  of  the 
appellants. 


The  State,  ex  rel.  Evans,  v.  Mewhinney,  School  Trustee. 

C<MiMO!r  Schools. — fjocation  of  Sehool^Htyune,  by  TrugUe. — Appeal  to,  afid 
Decision  6y,  County  Superintendent, — Res  Adjudicata. — On  appeal,  a  county 
»uperintendent  reversed  the  decision  of  a  township  trustee,  locating  a 
school-hoiKe.  An^in,  on  appeal,  he  reversed  another  decision  hy  such  trustee, 
refusing  to  locate  the  school-house  at  a  place  designated  hy  the  superintend- 
ent in  his  first  reversal.  Thereupon  the  trustee  located  the  same  at  an 
entirely  different  place,  hut  near  where  he  had  drst  located  it. 

Held,  that  an  injunction  preventing  such  location  will  not  lie. 

^«^  also,  that  a  county  suponntendont  can  not  inako  such  location,  and 
that  even  bis  decision,  on  appeal,  against  a  location,  is  final  only  for  ih^ 
time. 

From  the  Decatur  Circuit  Court. 
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W.  A.  Moore^  for  appellant. 

J,  D.  Miller  and  F.  E,  Gavin  ^  for  appellee. 

BiDDLE,  J. — Complaint  by  appellant,  against  the  appel- 
lee, school  trustee  of  Sand  Creek  township  in  Decatnr 
county. 

Demurrer,  for  want  of  facts,  overruled  to  complaint 

Answer,  general  denial,  and  special  paragraph.  De- 
murrer to  special  paragraph,  for  want  of  facts,  overruled. 
Exceptions  reserved  on  both  rulings. 

We  thus  summarily  state  the  pleadings,  as  we  shall  exam- 
ine the  case  on  the  facts,  which  will  substantially  show 
the  averments  in  the  special  paragraph  of  answer. 

Trial  by  the  court,  and  finding  for  the  appellee. 
Appeal. 

On  the  17th  day  of  March,  1877,  certain  resident  citi- 
zens and  tax-payers  petitioned  the  appellee,  as  school  trus- 
tee, to  establish  a  certain  school  district,  Tind  build  a 
school-house  therein,  upon  which  petition  he  established 
school  district  number  nine,  located  the  school-house,  and 
contracted  for  its  building.  From  this  decision  of  the 
trustee,  the  relator  appealed  to  the  county  supprintendent, 
who  affirmed  the  decision  as  to  the  establishment  of  the 
school  district,  and  the  building  of  the  school-house, 
but  refused  to  affirm  it  as  to  the  location  of  the  school- 
house. 

On  the  1st  day  of  October,  1877,  other  resident  citizens 
and  tax-payers  petitioned  the  appellee,  as  such  trustee,  to 
locate  the  school-house  at  a  particular  place  described, 
which  had  been  suggested  in  the  decision  of  the  county 
superintendent.  The  appellee  refused  to  locate  the  school- 
house  at  the  place  described  in  the  petition.  Prom  this 
decision,  an  appeal  was  taken  to  fhe  county  superintend- 
ent, and  the  decision  reversed.  On  the  1st  day  of  Novem- 
ber, 1877,  the  appellee,  as  school  trustee,  located  the  school- 
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honse  on  certain  other  described  lands  purchased  by  the 
school  township  for  the  purpose,  which  location  is  about  one 
hundred  and  fifty  yards  from  the  first  location  made  by  said 
township  trustee,  and,  on  appeal,  disapproved  oy  the 
county  superintendent,  and  proceeded  to  build  the  school - 
house  thereon. 

The  present  complaint  is  brought  to  perpetually  enjoin 
the  building  of  the  school-house  on  the  last  mentioned 
location,  and  for  other  relief.  The  fact^  proved  on  the 
trial,  as  above  stated,  are  substantially  the  same  as  those 
averred  in  the  second  paragraph  of  answer. 

In  this  court,  errors  are  assigned,  under  which  it  is  con- 
tended by  the  appellant,  that,  under  section  164  of  the 
common  schools  act,  the  decision  of  the  county  super- 
intendent on  the  first  appeal  w^as  final,  and  that  the 
township  trustee  could  not  relocate  the  school-house  on  the 
same  place<nor  within  one  hundred  and  fifty  yards  of  it, 
which  he  insists  is  practically  at  the  same  place.  He  also 
contends  that  the  school-house  should  be  built  where  the 
county  superintendent  directed  it  to  be  located  upon  the 
second  appeal,  and  where  the  township  trustee  had  refused 
to  locate  it,  and  that  that  decision  was  also  final. 

We  can  not  approve  of  this  view  of  the  statute.  Sec- 
tion 10  of  the  common  schools  act,  1  R.  S.  1876,  p.  782, 
declares  that: 

"  The  trustees  shall  take  charge  of  the  educational  af- 
fairs of  their  respective  townships,  towns  and  cities,  era- 
ploy  teachers,  and  shall  establish  and  locate,  conveniently, 
a  sufficient  number  of  schools  for  the  education  of  the 
white  children  therein,  and  build  or  otherwise  provide 
suitable  houses,  furniture,  apparatus  and  other  articles 
and  educational  appliances  necessary  for  the  thorough 
organization  and  efficient  management  of  said  schools." 

Section  26,  1  R.  S.  1876,  p.  787,  declares,  as  does  also 
section  164, 1  R.  S.  1876,  p.  814,  that  the  decision  of  the 
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county  superintendent,  on  appeal  from  the  township  trustee, 
shall  be  finivl;  yet  the  concluding  proviso  of  section  26 
declares : 

"  That  nothing  herein  contained  shall  prevent  the 
trustee  from  exercising  a  sound  discretion  as  to  the  pro- 
priety or  expediency  of  making  such  repairs,  removing 
or  erecting  school-houses,  and  the  cost  thereof." 

It  may  be  that  an  appeal  from  the  trustee  to  the  superin- 
tendent, disapproving  the  location  of  a  school-house  by 
the  trustee  at  a  particular  place,  and  at  that  time,  is 
final,  as  in  the  first  appeal  stated  in  this  case;  j-et  we  can 
not  hold  that  a  relocation  of  the  school-house  one  hundred 
and  fifty  yards  away  from  the  first  location  is  any  viola- 
tion of  the  superintendent's  decision.  Such  a  distance,  for 
any  thing  this  record  shows  us,  might  have  removed  all 
the  objections  made  by  the  superintendent  to  the  first  lo- 
cation. But  to  hold  the  second  decision  of  the  superin- 
tendent, directing  the  trustee  to  locate  the  school-house  at 
a  particular  place,  final.would  be  directly  against  section  10, 
and  the  proviso  in  section  26,  ^vhich  entrust  the  location 
of  a  school-house  to  the  discretion  of  the  trustee;  nor  can  we 
find  any  authority  in  the  act  authorizing  the  county  super- 
intendent to  make  such  a  decision,  or  in  any  way  interfere, 
affirmatively,  with  the  trustee  in  selecting  a  location  for  a 
school-house.  It  would  be  against  the  scope  and  purpose 
of  the  school  law  to  hold,  that,  when  a  school-house  is 
once  located  by  the  decision  of  the  county  superintendent 
at  a  particular  place,  it  must  remain  there  for  all  time; 
nor  can  we  hold  that  the  decision  of  the  county  superin- 
tendent refusing  to  locate  a  school-house  at  a  given  point 
would  forever  prevent  its  location  there,  if  the  interests 
of  the  township  in  its  advancement  should  afterwards  re- 
quire it.     Koontz  V.   The  State,  ex  rel,  44  Ind.  323. 

The  judgment  is  affirmed,  at  the  coats  of  the  relator. 
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CuxiHAL  LaiW. — huiietment — TO^  o/.— Karuine^.—Tbo  title  of  an  indict-  g^   401 

ment  need  not  contain  the  najfneof  the  offence  intendjed  to  be  charged  in  '^^    ^^^' 

the  indictment :  but  if  it  does,  and  conflicts  with  the  language  of  the  in-  67  401 

diriment,  the  latter  will  control. 

Same. — Assault,  or  Assault  and  Battery^  with  Intent  to  Murder. — An  indict- 
ment charged  thati  on,  etc.,  at,  etc.,  the  defendant  did  "  wildly,  pufposely, 
feloniously  and  of  his  malice  aforethought,  make  an  assault  on  one*'  M. 
B,  "and  then  and  there  with  a  pistol,  *  which  he  bad  and  held  in  his 
hands,  and  said  pistol  *  whs  loaded  with  gunpowder  and  a  leaden  ball, 
did  then  and  there  wilfully,  feloniously,  purposely  and  of  his  malice 
fl&reUiought,  shoot  off  said  pistol  *  at  and  against  the  said"  MT  B.,  "with 
intent  then  and  there  and  thereby  him,  the  said  "  M.  B.,  **  purposely,'*  etc., 
"  to  kill  and  murder/'  etc. 

HM  that,  for  want  of  an  averment  of  the  then  present  ability  of  the  de- 
f^dant  to  commit  the  injury,  an  assault  is  not  charged. 

Held^  also,  that,  for  want  of  an  averment  that  the  touching  was  unlawful, 
and  in  either  a  rude»  an  insolent,  or  an  angry  maiuier,  no  assault  and  bat- 
tery is  charged. 

PwMU  the  Marshall  Circuit  Court. 

W.  B.  Hess  and  G.  R.  Chaney,  for  appellant. 
T.  W.    Woollen^  Attorney  General,  for  the  State. 

IIowK,  J. — The  indictment  in  this  case  charged,  in  subr 
stance,  that  the  appellant  did,  on  the  15th  day  of  Oc- 
tober, 1876,  at  Marshall  county,  Indiana,  "  wilfully,  pur- 
posely, feloniously  and  of  his  malice  aforethought,  make 
an  assault  on  one  Michael  Burns,  and  then  and  there  with 
a  pistol,  commonly  called  a  revolver,  which  he  had  and 
held  in  his  hands,  and  said  pistol  or  revolver  as  aforesaid 
was  loaded  with  gunpowder  and  a  leaden  ball,  did  then 
and  there  wilfully,  feloniously,  purposely  and  of  his 
malice  aforethought,  shoot  off  said  pistol  or  revolver  at  and 
against  the  said  Michael  Burns,  with  intent  then  and  there 
and  thereby  him,  the  said  Michael  Burns,  purposely,  wil- 

VoL.  LXVn.— 26 


402  SUPREME  COURT  OF  INDIANA. 

Howurd  V.  The  State. 

I 

fully,  feloniously  and  of  his  malice  aforethought,  to  kill 
and  murder,  contrary  to  the  form  of  the  statute,"  etc. 

The  appellant  moved  the  court  to  quash  the  indictment, 
which  motion  was  overruled,  and  to  this  ruling  he  ex- 
cepted. He  then  waived  an  arraignment,  and,  for  plea  to 
the  indictment,  said  that  he  was  not  guilty  as  therein 
charged.  He  also  waived  a  trial  by  jury,  and  asked  to  be 
tried  by  the  court ;  and,  upon  such  trial,  a  finding  was 
made  by  the  court,  that  he  was  guilty  as  charged  in  the  in- 
dictment, and  that  he  be  imprisonecl  in  the  state-prison 
for  the  term  of  two  years.  His  motions  for  a  new  trial  and 
in  arrest  of  judgment  were  severally  overruled,  and  to 
each  of  these  decisions  he  excepted,  and  the  court  then 
rendered  judgment  upon  and  in  accordance  with  its  find- 
ing. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errore,  to  wit : 

1.  The  court  below  erred  in  overruling  his  motion  to 
quash  the  indictment; 

2.  The  court  erred  in  overruling  his  motion  for  a  new 
trial ; 

3.  The  indictment  was  not  sufiicient  to  sustain  the 
judgment;  and, 

4.  The  court  erred  Mn  overruling  his  motion  in  arrest 
of  judgment. 

The  first,  third  and  fourth  of  these  alleged  errors  may 
properly  be  considered  together,  as  they  each  call  in 
question  the  sufliciency  of  the  indictment.  It  may  be 
premised,  that  it  would  seem  from  the  title  of  the  indict- 
ment in  this  case,  as  the  same  is  copied  in  the  record,  that 
the  grand  jury  or  prosecuting  attorney  had  possibly  in- 
tended to  indict  the  appellant  for  an  ofi:ence  diftering 
somewhat  from  .the  one  fpr  which  he  has  been  tried  and 
convicted.  In  the  indictment,  after  stating  the  venue  and 
the  style  and  term  of  the  court,  the  title  of  the  cause  isgiv- 
en  as  follows : 
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««The  State  of  Indiana  |  ^^^^^j^  and  battery,  with  in- 
"John  Howard. 


j  tent  to  murder.' 


It  will  be  seen  from  the  body  of  the  indictment,  the  sub- 
stance of  which  is  stated  above,  that  it  was  charged  therein 
that  the  appellant  did  "make  an  assault,"  etc.,  "with  intent," 
etc.  This  discrepancy,  between  the  charge  in  the  title,  and 
the  charge  in  the  body,  of  the  indictment,  is  not  explained 
by  any  thing  in  the  record.  Apparently,  it  is  not  the  re- 
siHt  of  a  mere  clerical  error ;  for  the  indictment  is  twice 
copied  in  the  record,  and  in  each  copy  the  same  discrep- 
ancy exists.  The  State's  attorney  has  not  favored  this 
court  with  any  brief  of  this  cause,  and  we  do  not  know, 
and  have  no  means  of  ascertaining,  whether  it  was  intend- 
ed to  charge  the  appellant  with  an  assault  and  battery,  or 
with  merely  an  assault,  with  the  felonious  intent.  But, 
whatever  may  have  been  intended,  it  seems  to  us  that  the 
description  of  the  offence,  in  the  body  of  the  indictment, 
must  prevail  over  and  control  the  description  given  in  the 
title  of  the  indictment.  The  statute  does  not  require  that 
the  name  even  of  the  offence  should  be  set  forth  in  the  ti- 
tle of  the  indictment ;  while  it  does  require  that  the  in- 
dictment must  contain  "A  statement  of  the  facts  constitut- 
ing the  off^ence,  in  plain  and  concise  language,  without 
repetition."     2  R.  S.  1876,  p.  383,  sec.  54. 

Since  the  6th  day  of  May,  1853,  there  have  been  no  com- 
mon-law offences  in  this  State.  By  section  2  of  an  act 
which  became  a  law  on  the  day  last  named,  entitled  "An 
act  declaring  the  law  governing  this  State,"  approved 
May  81st,  1872,  it  is  provided  that  "Crimes  and  misde- 
meanors shall  be  defined,  and  punishment  therefor  fixed, 
by  statutes  of  this  State,  and  not  otherwise."  1  R.  S. 
1876,  p.  606.  In  section  9  of  the  felony  act,  approved  June 
10th,  1852,  it  is  provided  that  "Every  person  who  shall  per- 
petrate an  assault,  or  an  assault  and  battery,  with  intent  to 
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commit  a  felouy,  shall,  upon  coaviistioii;  thereof,  be  impris- 
oned in  the  stute-pri^on  not  exceeding  fourteen,  nor  less 
than  two  years,  and  be  fined  not  exceeding  one  thousajid 
dollars/'     2  R.  S.  1876,  p.  427. 

In  section  1  of  an  "Act  defining  certain  misdemeanors, 
and  prescribing  punishment  therefor,'^  approved  December 
Sd,  1863,  an  assault  is  thus  defined  :  "An  assault  is  an  nu- 
Jawfttl  attempt,  coupled  with  a  present  ability,  to  commit 
a  violent  injury  on  the  person  of  another/'  Acts  1865, 
Spec.  Sess.,  p.  165,  and  2  K.  S.  1876,  p.  459,  note  3.  From 
this  statutory  definition  of  an  assault,  it  will  readily  be  seen, 
we  think,  that  the  indictment  against  the  appellant,  in  the 
case  at  bar,  was  fatally  defective  and  insufficent,  in  this, 
that  it  did  not  contain  "  a  statement  of  the  facts  constitut- 
ing the  oftence''  of  an  assault,  "in  plain  and  concise 
language,  without  repetition,"  in  accordance  with  the  re- 
quirements of  the  criminal  code,  supra  The  case  of  The 
State  V.  Hubbs,  58  Ind.  415,  is  directly  in  point ;  in  which 
case  it  was  held  by  this  court,  that  an  indictment  for  aii 
assault  with  intent,  etc.,  must  allege  fiftcts  showing,  not 
only  an  unlawful  attempt,  but  also,  the  present  ability  of 
the  defendant,  to  commit  the  crime  charged.  See,  also, 
on  this  point,  the  cases  of  The  State  v.  Swails^  8  Ind,  524, 
and  note,  and  The  State  v.  Trulock,.  46  Ind.  289. 

It  is  true,  that  in  the  case  of  Kiinkle  v.  The  State^  32  lud. 
22&,  this  court,  as  then  constituted,  Kay,  J.,  dissenting, 
disapproved  of  the  doctrine,  that  "  to  constitute  an  assault, 
or  an  assault  and  battery,  with  intent  to  commit  a  felony', 
the  intent  and  the  present  ability  to  execute  must  ueees- 
sarily  be  conjoined,"  as  enunciated  in  the  case  of  TTie  State 
V.  Stvails^  supra.  It  is  equally  true,  however^  that  Elliott, 
J.,  who  delivered  the  opinion  of  the  majority  of  the  court 
in  Kunkle  v.  The  Stale,  supra^  did  not  even  allude  to  the 
statutory  definition  of  an  assault,  in  the  above  mentioned 
act  of  December  2d,  1863,  although  the  case  was  decided 
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at  least  four  years  after  the  appmval  of  said  act.  We  may 
^veli  conclude,  therefore^  that,  in  the  consideration  and  de- 
cision of  the  case  last  cited,  the  statutory  definition  of  an 
assault  escaped  the  notice  and  attention  of  this  court,  as 
then  constituted.  For  no  one  can  doubt,  we  think,  that 
the  Legislature  of  this  State  had  the  power  to  declare 
what  facts  must  exist  to  constitute  an  assault,  and  to  re- 
qcfire  that  an  indictment  for  an  assault,  etc.,  must  contain 
*'a  statement  of  the  facts  constituting  the  oftenoe;  in  plain 
and  concise. language,  without  rep€n:itiou." 

About  one  year  after  the  case  of  KunkU  v.  The  StatCy 
supra^  was  decided,  it  was  held  by  this  court,  in  the  case 
of  Adell  V.  The  Stale^  S4  lud.  543,  that  since  the  above  en- 
titled 4ict  of  DeceYnber  2d,  186&,  defining  an  assault,  be- 
came a  law,  an  indictment  for  an  assanlt,  with  intent  to 
commit  a  felony,  must  charge  the  assault  by  setting  forth 
the  £acts  constituting  it,  in  accordance  with  its  statutory 
definition.  Since  the  case  last  cited  was  decided,  this  court 
has  uniformly  held  in  the  same  way  and  to  the  same 
effect,  upon  the  point  under  consideration,  whenever  the 
question  has  been  presented  for  decisioiu 

It  may  be  said,  however,  that  the  indictment,  in  the  case 
at  bar,  charged  tks  appellant  with  an  assault  and  battery 
with  intent,  etc.,  because  it  was  charged  therein,  in  sub- 
stance, that,  on,  etc.,  at,  etc.,  the  appellant  did,  etc.,  make 
an  assairit  on  one  Michael  Burns,  and  then  and  there  with 
a  pistol,  etc.,  did,  etc.,  *^hoot  off  said  pistol  or  revolver  at 
ioad  against  the  said  Michael  Burns,  with  intent,  etc."  An 
'^wsault  and  battery"  has  been  the  subject,  also,  of  a  statu- 
tory definition.  Thus,  in  section  7  of  the  misdemeanor 
act  of  June  14tb,  1852,  it  is  declared  that  ^'E very  person 
who  in  a  rude,  insolent  or  angry  manner,  shall  unlawful- 
ly touch  another,  shall  be  deemed  guilty  of  an  assault  and 
battery,"  etc.  2  R.  S.  1876,  p.  459.  It  will  be  readily 
seen,  we  think,  that,  to  constitute  an  *^assault  aud  battery," 
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within  the  meaning  of  this  statutory  definition  thereof,  the 
following  facts  must  exist :  1.  A  touching  of  the  person 
of  another ;  2.  This  touching  must  be  unlawful  ;  and,  3. 
This  unlawful  touching  must  be  in  one  of  three  modes, 
to  wit,  in  a  rude,  or  an  insolent,  or  an  angry  manner. 
These  facts  must  co-exist,  or  there  w^ill  not  be  an  "assault 
and  battery." 

Thus,  in  the  case  of  The  State  v.  Wright,  62  Ind.  307, 
which  was  a  prosecution  for  an  assault  and  battery,  it  was 
held  by  this  court,  Worden,  J.,  delivering  the  opinion, 
after  citing  said  section  7  of  the  misdemeanor  act  of  June 
14th,  1852,  supra,  that,  "To  constitute  an  assault  and  bat- 
tery under  this  statute,  it  is  not  enough  that  there  was  an 
unlawful  touching,  but  the  manner  of  the  touching  must 
have  been  either  rude,  insolent  or  angry. 

"It  is  a  well  established  principle  of  criminal  pleading, 
that,  in  indictments  upon  statutes  (and  we  have  none  oth- 
er in  Indiana),  the  indictment  must  embrace  a  charge  of  all 
the  particulars  that  enter  into  the  statutory  description  of 
the  offence,  either  in  the  language  of  the  statute  or  other 
equivalent  language." 

In  the  case  cited,  it  was  urged  by  the  State's 
attorneys,  "that  the  allegation,  that  the. touching,  etc.,  was 
unlawfully  perpetrated,  is  equivalent  to  an  allegation  that 
it  was  done  in  a  rude,  insolent  or  angry  manner."  Upon 
this  point  the  court  said:  "We  can  not  suppose  that  the 
Legislature  intended  by  the  use  of  the  word*unlawfully,'to 
convey  all  the  ideas  expressed  by  the  words,  *in  a  ri^de,  in- 
solent or  angry  manner.'  Such  a  construction  would  make 
the  statute  consist,  in  a  measure,  of  redundant  verbiage. 
See  Landringham.  v.  The  State,  49  Ind.  186.  We  are  of 
opinion  that  the  indictment  was  bad,  as  not  containing 
a  charge  of  all  the  elements  entering  into  the  statutory 
description  of  the  offence,  and  that  the  court  committed 
no  error  in  quashing  it." 
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So,  also,  in  the  case  of  MeCulley  v.  The  State,  62  Ind.  428,  it 
was  charged  iu  the  indictment,  that  the  appellant  did 
then  and  there,  etc.,  attempt  to  commit  a  violent  injury  up- 
on the  person,  etc.,  and  the  appellant,  being  then  and  there 
a  person  of  sound  mind  and  having  the  present  ability  then 
and  there  to  commit  such  violent  injury,  etc.,  wirti  a  pistol, 
etc.,  did  then  and  there  shoot,  fire  and  discharge  said  pistol, 
etc.,  "at,  toward  and  against  the  body  and  person  of,''  etc., 
with  intent,  etc.  It  will  be  seen  from  the  indictment  in 
the  case  cited,  that  the  appellant  was  therein  charged,  in 
the  language  of  the  statute,  with  an  assault  with  intent  to 
commit  a  felony ;  but  it  was  insisted  by  his  counsel  that  th^ 
indictment,  by  reason  of  the  expression  therein  ''  against  the 
body  and  person,"  actually  charged  him  with  an  assault 
and  battery,  instead  of  an  assault  merely,  with  intent,  etc. 
Upon  this  point  it  was  said  by  this  court,  m  the  case 
cited : 

"  The  statutory  definition  of  an  assault  and  battery  in- 
cludes something  more  than  a  mere  unlawful  touching. 
The  manner  of  the  unlawful  touching  is  an  essential 
part  of  this  definition  ;  the  manner  must  be  either  *•  rude, 
insolent  or  angry,'  to  make  the  unlawful  touching  an  as- 
sault and  battery." 

In  the  case  now  before  us,  it  will  be  observed  that  the 
adverb"  unlawfully,"  or  the  adjective  "unlawful,"  is  not 
used  in  the  indictment,  the  substance  of  which  we  have  given 
in  the  exact  words  thereof.  Possibly,  words  have  been  used 
in  the  indictment,  from  which  it  might  be  fairly  inferred 
that  the  act  charged  against  the  appellant  iu  this 
case  was  unlawful ;  but,  in  criminal  pleading,  the  facts 
should  be  alleged  and  should  not  be  left  to  inference.  We 
are  clearly  of  the  opinion,  that  the  indictment  in  the  case 
at  bar  did  not  contain  "  a  statement  of  the  facts  consti- 
tuting the  offence,"  with  the  commission  of  which  it  was 
intended  and  attempted  to  charge  the  appellant,  and  that, 
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for  this  reasou,  the  court  erred  in  overruling  his  amotion  to 
quash,  the  indictment. 

Having  reached  this  conclusion  in  regard  to  the  insuffi- 
ciency of  the  indictment,  we  need  not  now  consider  or  de- 
cide any  question  arising  under  the  alleged  error  of  the 
court,  in  overruling  the  motion  for  a  new  trial.  These 
questions  may  not  arise  again  in  the  proceedings  which 
may  be  had  hereafter  in  this  case,  or,  if  they  i^ould,  they 
will  probably  be  presented  under  difierent  circumstances 
and  in  a  diffei^ent  mode. 

The  judgment  is  reversed,  and  the  cause  is  reni«ttded, 
with  instructions  to  sustain  the  motion  to  quash  the  ia- 
dictment.  The  clerk  of  this  court  will  issue  the  propw 
notice  for  the  return  of  the  appellant  to  the  sheriff  of  Mar- 
shall  county. 


Sessenout,  Administratrix,  v.  Posey. 

ITVOLIOBNCB. — Fall  of  Wail  of  Burned  House,  thiring  Contrttci  to  Rebuild,— 
Where  the  owner  of  a  house  which  has  been  burned  leaves  the  waUsther^ 
of  standing  to  an  unsafe  and  tottering  condition,  he  is  guilty  of  negli- 
gence, and  is  liable  to  an  adjoining  proprietor  for  damages  resulting  from 
the  fall  of  such  walls  upon  the  buildings  of  the  latter  ;  and  it  is  no  de- 
fence to  allege  that  the  injury  occurred  wliile  his  premises  were  in  the  sole 
charge  of  a  skilful  contractor,  under  a  contract  to  rebuild  the  house. 

8amk.-- Co/7y  oiittehAd  to  Pieadin^.^^A.  copy  of  the  contract  to  rebuild  fonns 
no  part  of  an  answer  alleging  such  facts. 

Same. — Erroneous  Riding  on  Demurrer  not  Cureff  hy  Instrucfwn. — Supretne 
Court. — Where  the  evidence  given  on  the  trial  of  a  cause  is  not  m  the 
record,  the  Supreme  Couk-t  can  not  determine  that  the  overruling  of  a  de- 
murrer to  an  insufficient  answer  was  cured  by  an  instruction  to  the  furr. 
declaring,  in  effbct,  that  the  facts  alleged  in  9uch  ansn^'^ur  constituted  vo 
defence  to  the  action. 

Same — BtU  of  Exceptions. — Evidence. —  T&itimo?n/. — Record. — A  statement 
in  a  bill  of  exceptions  which  purports  to  contain  the  evidence,  that  '*  this  was 
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rH  the  testimony  giYon  in  the  cause,"  Is  not  equivalent  to  the  statement 
that  "  this  was  all  the  evidence/'  etc.;  and,  therefore,  if  it  appears  that 
there  was  both  parol  and  written  evidence,  it  is  not  in  the  record. 

From  the  Vanderburgh  Circuit  Court. 

B.  Hynes  and  A.  Gilchrist,  for  appellant. 

C.  Denby,  D.  B.  Kumler,  J.  S.  'Buchanan^  S.  C.  Gooding 
and  C.  Buchanan^  for  appellee. 

NiBLACK,  J. — This  appeal  is  from  a  judgment  rendered 
in  an  action  in  which  John  G.  Sessengut  was  the  plain- 
titt'and  Louisa  J.  E.  Posey  was  the  defendant. 

The  complaint  was  in  a  single  paragraph,  charging  that 
on  or  about  the  Ist  day  of  October,  1874,  the  defendant's 
building,  consisting  of  brick  walls,  and  situated  in  the  city 
of  Evansville,  was  burned,  leaving  the  north  wall  in  an 
unsafe,  insecure  and  tottering  condition,  and  liable  to  fall 
over  at  any  time,  and  that  said  north  wall  was  negligently 
permitted  to  remain  in  such  condition  until  the  22d  day 
of  November,  1874,  when  it  fell  over  onto  the  plaintiff's 
adjoining  building,  doing  great  injury  to  the  latter  build- 
ing, and  to  other  property  contained  within  it. 

The  defendant  answered  : — 

1st.     In  general  denial ; 

2d.  Setting  up  the  prompt  knd  careful  making  of  a 
contract  for  the  repair  of  the  burned  building; 

8d.  Averring  that  the  wall  complained  of  was  blown 
down  by  a  storm,  of  grea^;  and  unusual  violence,  without 
any  fault  of  the  defendant. 

Demurrers  were  interposed,  but  overruled,  to  the  second 
and  third  paragraphs  of  the  answer. 

Issue  being  joined,  a  jury  trial  resulted  in  a  verdict  and 
judgment  for  the  defendant. 

The  plaintiff  having  since  died,  Elizabeth  Sessengut,  the 
administratrix  of  his  estate,  has  appealed,  and  assigned 
error  upon  the  overruling  of  the  demurrer  to  the  second 
paragraph  of  the  answer,  and  upon   the  refusal  of  the 
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court  to  grant  a  new  trial,  as  prayed  for  by  the  plaintiff 
after  the  return  of  the  verdict  against  him. 

The  second  paragraph  of  the  answer  admitted  that  the 
defendant  was  the  owner  of  a  life-estate  in  the  building 
alleged  to  have  been  burned,  and  the  burning  of  the  build- 
ing, as  charged  in  the  complaint;  also,  that  the  north  wall 
of  her  said  building  had  fallen  upon  and  injured  the  plain- 
tift**s  building,  but  averred  that  said  wall  was  left  in  a  safe, 
strong  and  good  condition,  and  was  not  injured  by  the  fire, 
and  that  the  defendant  immediately  employed  one  hun- 
dred skilful  and  competent  men  to  remove  the  rubbish 
and  to  repair  her  building,  who  at  once  proceeded  care- 
fully and  properly  with  their  work. 

Said  paragraph  further  averred,  "that  she,  the  defend- 
ant," is  not  liable  for  "the  said  injuries, for  the  reason  that 
immediately  after  the  said  fire  occurred,  and  one  month 
before  the  happening  of  the  injuries  described  in  the  com- 
plaint, she  made  and  entered  into  a  written  contract  with 
one  Ernst  F.  Meyer,  who  was  then  a  competent  and  reliable 
builder  and  contractor,  living  in  Evansvillc  aforesaid,  * 
*  *  by  which  contract  the  said  Meyer  agreed  and 
stipulated  to  do  all  the  work,  and  to  furnish  all  the  mate- 
rials required  for  the  execution  of  the  work  according  to 
the  drawings,  and  subject  to  the  conditions  set  forth  in 
certain  specifications  for  the  repair  and  rebuilding  of  said 
store,  in  consideration  that  the  defendant  would  pay  to 
him  certain  sums  of  money  therein  agrepd  on  ;  that  said 
specifications  were  prepared  by  a  competent  and  reliable 
architect ;  and  said  contract,  and  said  mode  of  repairing 
said  building,  was  a  prudent,  proper  and  skilful  contract 
and  reasonable  in  its  provisions;  and  said  contract  provided 
for  doing  said  work  in  the  only  way  it  could  be  done 
without  endangering  human  life ;  and,  immediately  alter 
the  execution  of  said  contract,  the  said  Meyer  took  the 
sole  and  exclusive  possession  of  said  building,  without  any 
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let,  control  or  hindrance  on  her  part,  and  commenced  the 
execution  and  perforrtiance  of  said  contract ;  and  while 
said  building  was  so  in  tlie  sole  and  exclusive  possession  of 
said  Meyer,  and  while  he  was  executing  said  contract,  the 
defendant  then  being  at  her  home,  in  the  State  of  Ken- 
tucky, and  neither  by  herself  nor  any  agent  exercising 
any  control  or  direction  over  the  said  work,  the  said  wall 
fell  and  the  said  injuries  happened.  Wherefore  she  asks 
judgment  for  her  costs." 

Copies  of  the  contract  and  specifications  referred  to  were 
tiled  with  this  paragraph,  but,  not  constituting  the  foun- 
dation of  the  defence,  they  did  not  thereby  become  a  part 
of  the  paragraph.  Wilkinson  v.  The  City  of  Peru,  61  Ind. 
1 ;  Parsons  v.  Milford,  post,  p.  489. 

This  court  has  recognized  the  rule,  that  one  person  is  not 
liable  for  the  acts  or  negligence  of  another,  unless  the  re- 
lation of  master  and  servant  exists  between  them ;  and, 
where  an  injury  is  done  by  a  party  exercising  an  inde- 
pendent employment,  the  person  employing  him  is  not 
liable.  See  Ryan  v.  Curran,  64  Ind.  345,  and  authori- 
ties there  cited. 

But,  in  this  case,  the  action  was  not  for  an  injury  inflicted 
by  Meyer,  the  contractor,  in  the  exercise  of  his  independ- 
ent employment,  but  for  the  alleged  negligent  omission 
and  delay  of  the  defendant  in  causing  the  proper  repairs 
to  be  made  to  her  building.  Hence,  wo  think,  the  facts 
set  up  as  above,  in  the  second  paragraph  of  the  answer, 
did  not  make  a  case  falling  withm  the  rule  recognized  by 
this  court. 

As  applicable  to  cases  analogous  to  the  one  in  hearing, 
Shearman  &  Redfield,  in  their  work  on  Negligence,  at 
section  15,  lav  down  the  rule  as  follows  : 

"Since  a  liability  can  not  be  delegated  so  as  to  compel  a 
third  person  to  seek  redress  for  the  principars  negligence 
against  an  agent  or  other  person,  it  follows  that   one  who 
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IB  bound  to  perform  a  duty  can  not  relieve  bimself  from 
liability  for  its  non-performance  by  any  contract  which  he 
may  make  for  its  performance  by  another  person.  There- 
fore,  the  fact  that  he  may  have  used  the  utmost  care  in 
selecting  an  agent  to  perform  this  duty,  or  that  he  has  en- 
tered into  a  contract  with  any  person  by  which  the  latter 
undertakes  to  perform  the  duty,  is  no  excuse  to  the  per- 
son upon  whom  the  obligation  originally  rested,  in  case  of 
failure  of  performance.  His  obligation  is  to  do  the  thing, 
not  mei*ely  to  employ  another  to  do  it.  Thus,  a  municipal 
•corporation,  bound  to  repair  its  streets,  is  not  relieved 
from  liability  for  non^repair  by  the  fact  that  it  has  made 
a  contract  for  such  repairs  with  a  responsible  and  compe- 
tent person  ;  and  a  railroad  company  can  not  defend  itself 
against  the  claims  of  passengers  for  injuries,  by  showing 
that  it  has  employed  the  best  servants  that  it  could  possi- 
bly obtain." 

The  doctrine  thus  announced  by  Shearman  &  Redfield 
is  well  sustained  by  authority,  and,  in  its  application  to  the 
case  before  us,  constrains  us  to  hold  that  the  plaintiff's 
demurrer  ought  to  have  been  sustained  to  the  second  par- 
agraph of  the  answer.  Wharton  Negligence,  sec.  185; 
Shearman  &  Kedfield,  siipra^  sec.  502. 

The  recorf  contains  what  purports  to  be  a  bill  of  ex- 
ceptions, by  which  it  is  made  to  appear  that  the  evidence 
in  this  case  consisted  partly  of  paper  writings  and  partly 
of  oral  testimony,  accompanied  with  the  statement :  "And 
this  was  all  the  testimony  given  in  the  cause  by  either 
party." 

The  appellee  insists  that  this  statement  is  not  equivalent 
to  a  certification  that  this  bill  of  exceptions  contains  all 
the  evidence  given  in  the  cause,  and  that,  hence,  the  evi- 
dence given  upon  the  trial  can  not  be  considered  as  in  the 
record. 

The  position  thus  assumed  by  the  appellee  is  Tuliy  suj>- 
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tairwd  by  the  recent  cases  of  The  Gazette  Printing  Company 
V.  Morssy  60  Ind.  168,  and  McDoncM  v.  Elfes,  61  Ind.  27d, 
to  which^  in  gweval  terms,  we  still  adhere.  "  Testimony  " 
is  clearly  a  less  comprehensive  word  than  "  evidence, '' 
and,  afl  applied  to  legal  proceedings,  can  not  be  accepted  as 
the  equivaleat  of  *^  evidence/'  In  legal  contem^plation, 
therefore,  the  evidence  in  this  case  is  not  in  the  record. 

At  the  trial,  the  court  instructed  the  jury,  that  *'  If  the 
jury  find  that  the  walls  of  the  defendant's  building  were 
suflered,  by  herself  or  her  agents,  to  stand  for  more  than  a 
reasonable  time  in  which  to  take  them  down  or  secure 
them,  the  fact  that  the  negligence  of  the  contractor  or 
architect  may  have  cootjributed  in  occasioning  the  fall  of 
the  walls  in  question,  is  no  defence  to  the  defendant." 

The  appellee  further  insists,  that  whatever  error,  if 
auy,  may  have  been  committed  in  the  ruling  of  the  court 
upon  the  demurrer  to  the  second  paragraph  of  the  answer, 
was  cured  by  this  instruction. 

We  are  not  prepared  to  say  that  an  erroneous  ruling 
upon  a  pleading  may  not  be  cured  by  an  appropriate  in- 
struction to  the  jury,  where  it  is  made  affirmatively  to 
appear  that  the  cause  was  fairly  tried  upon  its  merits,  up- 
on an  issue  properly  formed,  independently  of  the  erroneous 
ruling ;  but,  as  has  been  seen,  the  evidence  in  this  case  is 
not  in  the  record.  Consequently  we  are  unable  to  deter- 
mine, in  any  authentic  way,  whether  or  not  the  cause  was 
fairly  tried  upon  its  merits,  or  to  judge  of  the  applicabil- 
ity of  the  instruction  above  set  out  to  the  evidence. 

It  ntiay  have  been,  that  evidence  was  improperly  admits 
ted,  on  the  part  of  the  appellee,  upon  the  theory  upon 
which  the  second  paragraph  of  the  answer  was  held  to  be 
sufficient  as  a  defence  to  the  action.  The  reasonable  in^ 
fereiice  is,  that,  if  cei*tain  facts  are  heM  to  be  good  as  a 
defence,  evidence  will  be  admitted,  if  offered,  tending 
to  prove  thoise  facts. 
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In  view  of  the  conclusions  we  have  reached,  we  mast  as- 
sume that  the  appellant's  intestate  was  injured  by  the  de- 
cision of  the  court  upon  his  demurrer  to  the  second  para- 
graph of  the  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded,  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Blacketer  v.  House. 

67  4Uj  New  Tbial. — InstrucHon  of  Jury  during  Voluntary  Absence  of  a  Parbf.— 
Failure  to  Except — Where  a  defendant  and  his  counsel  voluntarily  dejpui 
during  the  closing  argument  of  the  counsel  of  the  opposite  part}*,  without 
seeking  an}'  information  as  to  when  the  court  will  instruct  the  jury,  and 
there  is  no  rule  of  court  in  relation  thereto,  the  fact  that  the  court  instructs 
the  jury  in  their  absence,  on  the  conclusion  of  the  argument,  is  not  suf- 
ficient ground  for  a  new  trial ;  nor  can  &uch  party  avail  himself  of  any 
alleged  error  in  the  instructions  given,  without  exception,  during  his  ab- 
sence. 
Sau^.-' Failure  to  Instruct  Fully.--The  alleged  failure  of  the  court  to  fully 
instruct  the  jury  is  not  cause  for  a  new  trial,  where  additional  instructions 
are  not  asked. 

From  the  Fulton  Circuit  Court. 

K.  G.  Shryock  and  I.  Conner^  for  appellant. 
J.  S.  Slick^  for  appellee. 

HowK,  C.  J. — In  this  case,  the  appellee,  as  plaintiff,  al- 
leged, in  substance,  in  his  complaint,  that  the  appel)ant,a8 
defendant,  was  indebted  to  him  in  the  sum  of  one  hundred 
dollars,  for  work,  labor  and  services  rendered  by  the  ap- 
pellee for  the  appellant,  at  his  instance  and  request,  m  mak- 
ing sale  of  the  appellant's  land  in  Fulton  county,  Indiana, 
to  one  Alfred  T.  Sheets,  on  or  about  the  11th  day  of  June, 
1877,  which  sum  was  due  and  wholly   unpaid,   and  for 
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which  and  for  all  other  proper  relief  the  appellee  demand- 
ed iudorment. 

To  this  complaint,  the  appellant  answered  by  a  general 
denial  thereof.  The  issues  joined  were  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellee,  assessing  his 
damages  in  the  sum  of  sixty  dollars.  The  appellant's  mo- 
tion for  a  new  trial  having  been  overruled,  and  his  excep- 
tion entered  to  this  ruling,  the  court  rendered  judgment 
upon  and  in  accordance  with  the  verdict. 

In  this  court,  the  only  error  assigned  by  the  appellant 
is  the  overruling  of  his  motion  for  a  new  trial.  In  this 
motion  the  following  causes  were  assigned  for  such  new 
trial : 

1.  The  verdict  was  not  sustained  by,  but  was  contrary 
to,  the  evidence  in  the  case  ; 

2.  The  verdict  was  contrary  to  the  law  governing  the 
case  made  by  the  evidence ; 

3.  The  court  erred  in  its  instructions  numbered  7,  8 
and  9 ; 

4.  The  court's  instructions  were  not  pertinent  to  the 
case  made  by  the  evidence ; 

5.  The  court  did  not  fully  instruct  the  jury  in  relation 
to  the  law  governing  the  case  made  by  the  evidence  ; 

6.  Irregularity  and  error  of  the  court  in  the  trial  of  the 
cause,  in  this,  that  the  court  gave  its  instructions  to  the 
jury  in  the  absence  of  the  defendant  and  of  his  counsel,  or 
either  of  them,  and  without  having  submitted  the  instruc- 
tions to  the  defendant  or  his  counsel,  and  at  an  unusual 
hour  for  business  in  said  court,  and  long  after  the  usual 
hour  for  the  adjournment  of  said  court,  and  at  a  time 
when  neither  the  defendant  nor  either  of  his  counsel  were 
present,  called  or  otherwise  notified  ;  and, 

7.  Error  in  the  statement  of  facts,  as  set  out  in  the 
third  instruction,  as  given  by  the  court. 

We  will  first  consider  and  decide  the  questions  present- 
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ed,  or  inteiided  to  be  presented,  by  the  sixth,  in  number^  of 
these  alleged  causes  for  a  new  trial.  In  support  of  this 
cause  for  a  new  trial,  there  were  four  separate  affidaTits 
iiled  by  the  several  attorneys  of  the  appellant,  in  the  de- 
fence of  this  suit ;  and,  for  the  purpose  of  showing  the 
facts  relied  upon  by  the  appellant,  as  afibrding  him  the 
sixth  cause  for  a  new  trial,  in  his  motion  therefor,  we  will 
set  out  in  this  connection,  the  substance  of  the  affidavit  of 
his  senior  counsel,  £Une  G.  Shryock,  Esq^  Having  been 
duly  sworn,  Mr.  Shryock,  on  his  oath,  stated,  in  substance, 
that  he  was  one  of  the  defendant's  attorneys  in  this  suit ; 
that  he  was  not  present  In  court  when  the  charges  of 
the  court  were  read  and  delivered  to  the  jury  by  the  court ; 
that  he  left  the  court  room  about  the  usual  hotii*  for  ad- 
journment of  said  court,  and  before  the  closing  argument 
for  the  plaintiff  had  commenced ;  that  he  was  neither 
called  nor  otherwise  notified  of  the  time  of  delivering  said 
cliarges  by  tlie  court  to  the  jury;  that  the  defendant,  be- 
fore the  usual  adjourning  hour  of  said  court,  had  left  for 
bin  home,  sonae  miles  in  the  country ;  that  he  was  inform- 
ed and  believed,  that  neither  Mr.  Herman,  nor  Mr.  Con* 
ner,  nor  Mr.  Rowley,  the  other  attorneys  of  the  defend- 
ant, were  present  at  the  time  said  charges  were  by  the 
court  delivered  to  the  jury,  and  they  were  neither  called 
by  the  sheriff  nor  otherwise  notified  of  the  time  said  coart 
was  about  to  and  did  deliver  its  charges  to  the  jary; 
whereby  Mr.  Shryock  said,  that  he  and  they  were  deprived 
of  the  opportunity  to  except  to  said  charges,  at  the  proper 
time  to  be  available  to  them  ia  the  Supreme  Court ;  where- 
fore, and  by  reason  of  the  causes  set  out  fbr  a  new  trial, 
Mr.  Shryock  asked  that  the  verdict  of  the  jury  be  set 
aside  and  a  new  triaJ  granted  the  defendant. 

The  afiidavits  filed  by  the  other  attorneys  of  the  ap- 
pellant, in  support  of  his  motion,  did  not  materially 
change  the  case  made  by  the  affidavit  of  Mr.  Shryock.  None 
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of  the  affidavits,  as  it  seems  to  us,  showed  any  sufficient 
cause  for  a  new  trial  of  this  action.  The  affidavits  show  very 
clearly,  and  they  show  nothing  more,  that  the  attorneys 
of  the  appellant  left  the  ct>urt  room  without  showing 
any  sufficient  excuse  or  reason  for  so  doing,  before 
the  trial  of  the  cause,  in  which  they  were  employed  as 
counsel,  was  completed.  It  is  not  'claimed  that  the  appel- 
lant or  his  attorneys  were,  in  any  manner,  misled  or  de- 
ceived by  any  order,  rule  or  action  of  the  court ;  but,  with- 
out asking  for  or  obtaining  any  information  in  regard  to 
the  probable  or  possible  proceedings  of  the  court,  in  the 
case  on  trial,  they  seem  to  have  acted,  each  for  himself, 
and,  leaving  the  case  to  the  care  of  the  court  and  the  "ten- 
der mercies''  of  the  adverse  counsel,  to  have  severally  gone 
where  business  or  pleasure  called  them.  We  are  bound 
to  assume,  because  the  contrary  is  not  shown  by  affidavit 
or  otherwise,  that  the  court,  in  the  discharge  of  its  official 
duty,  when  the  argument  of  this  cause  was  concluded, 
gave  its  instructions  to  the  jury,  as  required  by  law,  in 
open  court,  when  and  where  the  appellant  and  each  and 
all  of  his  counsel  had  the  right  and  privilege,  if  either  of 
them  so  desired,  to  be  pei'sonally  present  and  take  such 
action  in  regard  to  the  instructions,  as  to  him  or  them 
might  seem  proper.  But  we  know  of  no  rule,  either  of 
law  or  practice,  which  required  the  court  to  postpone  and 
delay  its  instructions  to  the  jury,  after  the  argument  of 
the  case  was  concluded,  until  the  appellant  and  his  counsel, 
or  some  one  or  more  of  them,  had  been  called  by  the  sher- 
ifl*,  or  brought  into  court  by  a  bailiff',  or  otherwise  notified 
of  the  time  of  delivering  the  instructions. 

The  only  case,  in  which  parties  or  their  attorneys  are  en- 
titled to  notice  of  the  instructions  of  the  court  to  the  jury, 
is  that  provided  for  in  section  331  of  the  practice  act, 
which  section  reads  as  follows : 

"After  the  jury  have  retired  for  deliberation,  if  there  is 
Vol.  LXVIL— 27 
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a  disagreement  between  them  as  to  any  part  of  the  testi- 
mony, or  if  they  desire  to  be  informed  as  to  any  point  of 
law  arising  in  the  case,  they  may  request  the  officer  to  cgn- 
duct  them  into  court,  where  the  information  required 
shall  be  given  in  the  presence  of,  or  after  notice  to,  the 
parties  or  their  attorneys."  2  R.  S.  1876,  p.  169. 

The  fule  is,  that,  after  the  cause  has  been  submitted  to 
the  jury  by  the  charge  of  the  court,  there  must  be  no  com- 
munication whatever,  by  way  of  instruction,  between  the 
court  and  jury,  except  in  open  court,  in  the  presence  of, 
or  after  notice  to,  the  parties  or  their  attorneys.  Smith  v. 
McMilleriy  19  lud.  391 ;  Jones  v.  Johnson^  61  Ind. 
257  ;  Sargent  v.  Roberts^  1  Pick.  337,  341.  But,  until  such 
submission  of  the  cause,  it  may  be  fairly  presumed,  and 
the  court  may  properly  act  on  this  presumption,  that,  if 
parties  or  their  counsel  leave  the  court  room  before  the 
trial  is  finally  closed,  they  have  left  of  choice  and  are  ab- 
sent with  full  notice  of  all  that  may  be  regularly  done  in 
the  course  of  the  trial. 

It  would  seem  from  the  record  of  this  cause,  that  the 
instructions  of  the  court  to  the  jury  were  not  given  at  an 
unusual  hour,  and  that  some  one  representing  the  appel- 
lant was  present  when  they  were  given,  or  immediately 
afterward ;  for  the  record  shows  that,  "  after  hearing  the 
evidence  introduced  herein,  the  argument  of  counsel  and 
charge  of  the  court,  the  jury  by  agreement  of  the  parties, 
are  allowed  to  separate  for  their  supper,  before  retiring 
to  deliberate  upon  the  verdict,  and  it  is  agreed  by  the 
parties  to  this  cause,  that,  if  the  jury  find  a  verdict  here- 
in, after  the  adjournment  for  the  day,  the  same  shall  be 
signed,  sealed  and  delivered  to  the  sheriff',  and  said  jury 
may  separate  to  return  into  court  to-morrow  morning,  at 
nine  o'clock."  This  entry  was  made  by  the  clerk  on  the 
28th  day  of  November,  1877;  and  the  record  shows  that 
on  the  29th  day  of  November,  1877,  the  jury  returned,  into 
court  their  sealed  verdict,  as  before  stated. 
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The  third,  fourth  and  seventh  causes  for  a  new  trial  re- 
late to  the  instructions  of  the  court  to  the  jury  trying  the 
cause.  The  appellant  is  in  no  condition  to  complain,  in 
this  court,  of  any  of  the  instructions  of  the  court 
below  to  the  jury,  because  he  failed  to  except  to 
any  of  the  instructions,  at  the  time  they  were  given. 
In  section  843  of  the  practice  act,  it  is  provided 
that  "The  party  objecting  to  the  decision  must  ex- 
cept at  the  time  the  decision  is  made."  2  R.  S.  1876,  p. 
176.  The  statute  is  mandatory.  On  this  point,  the  courts 
have  110  discretion.  They  may  give  time  to  reduce  excep- 
tions to  writing,  but  they  can  not  allow  a  party  to  except, 
without  the  consent  or  over  the  objections  of  the  adverse 
party,  at  any  time  subsequent  to  "  the  time  the  decision  is 
made."     Coan  v.  Grimes^  63  Ind.  21. 

The  fifth  cause  for  a  new  trial  presents  no  question  for 
our  decision.  If  "the  court  did  not  fully  instruct  the 
jury,"  the  appellant  ought  to  have  asked  for  additional  in- 
structions. The  failure  of  the  court  to  fully  instruct  the 
jury  is  not,  of  itself,  a  cause  for  a  new  trial.  But  if  such 
failure  in  fact  existed,  and  if  the  appellant  had  asked  for, 
and  the  court  had  refused  to  give,  proper  instructions  to 
supply  such  failure,  this  would  have  been  an  error  of  law 
occurring  at  the  trial,  and,  if  the  appellant  had  excepted 
thereto  at  the  time,  it  would  have  constituted  a  good 
cause  for  a  new  trial  of  this  action. 

The  only  other  causes  for  a  new  trial  were,  that  the  ver- 
dict of  the  jury  was  not  sustained  by  the  evidence,  and 
that  it  was  contrary  to  law.  The  evidence  in  the  record 
tends  fairly  to  sustain  and  establish  the  material  aliega- 
tions  of  appellee's  complaint;  and  we  can  not  disturb 
the  verdict  on  the  weight  of  the  evidence.  Certainly,  the 
verdict  was  not  contrary  to  law. 

The  court  did  not  err,  we  think,  in  overruling  the  mo- 
tion for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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The  City  op  Anderson  v.  Hervey. 

Nbgliokkce.— Cbmpiami. — Averment  denying  Contributory  Negligence,-^ At- 
real  of  Judgment, — A  complaint  for  damages  for  alleged  acts  of  negligencei 
specifically  charged,  closed  with  the  words  *'  all  without  any  fault  on  "  the 
plaintiff's  "  part." 

Held^  on  motion  in  arrest,  that  contributory  negligence  is  sufficiently  denied. 

Supreme  Court.— iVcto  Trtal,^ Leading  Question.— Hio  question  as  to  the 
asking  of  a  leading  question  can  be  presented  to  the  Supreme  Court,  an- 
less  made  a  ground  for  a  new  trial. 

From  the  Madison  Circuit  Court. 

C.D^  Thompson^  for  appellant. 
W.  R.  PiersCy  for  appellee. 

NiBLACK,  J. — This  is  an  appeal  from  a  judgment  obtain- 
ed in  the  court  below,  by  Salena  Hervey,  against  the 
City  of  Anderson,  in  an  action  for  an  alleged  injury  to 
her  real  estate. 

The  complaint  averred,  that  a  considerable  portion  of 
the  surface  water  of  said  city  was  accustomed  to  flow  over 
and  across  her  lot,  within  said  city,  through  a  ditch  con- 
structed for  that  purpose ;  that,  by  reason  of  certain  im- 
provements made  by  said  city,  the  flow  of  water  over  and 
across  her  said  lot  had  been  greatly  increased,  and  that  said 
ditch  had  negligently  been  permitted  by  the  city  to  be- 
come and  to  remain  out  of  repair,  by  means  of  which  her 
lot  was  overflowed  and  inundated,  thereby  seriously  injur- 
ing her  house  and  cellar  and  destroying  her  garden  fruit, 
trees  and  shrubbery;  all  without  any  fault  on  her  part. 

The  jury  trying  the  cause  returned  a  verdict  for  the 
plaintifi',  assessing  her  damages  at  two  hundred  dollars, 
and,  after  refusing  a  new  trial,  the  court  rendered  judg- 
ment upon  the  verdict. 

Although  several  errors  are  assigned,  but  two  questions 
are  really  presented  by  them: 

Ist.  Was  the  complaint  sufficient  to  sustain  the 
action  ? 
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2d.  Did  the  court  err  in  overruling  the  appellant's 
motion  for  a  new  trial  ? 

The  objection  urged  to  the  complaint  is,  that  it  was  not 
sufficiently  shown  that  the  plaintiff  had  not  been  guilty  of 
contributory  negligence  on  her  part.  We  think,  however, 
that  the  concluding  averment,  "all  without  any  fault  on 
her  part,"  was  quite  sufficient  to  meet  the  objection  thus 
urged.  Clearly  so,  when,  as  in  this  case,  the  sufficiency 
of  the  complaint  is  first  attacked  by  a  motion  in  arrest  of 
judgment. 

It  is  insisted  that  the  court  erred  in  permitting  the 
plaintiff,  while  on  the  stand  as  a  witness,  and  testifying  in 
her  own  behalf,  to  answer  certain  leading  questions  pro- 
pounded to  her  by  her  attorney,  and  that,  for  that  reason, 
a  new  trial  ought  to  have  been  granted.  But  the  error 
supposed  to  have  been  thus  committed  was  not  assigned  as  a 
cause  for  anew  trial ;  consequently,  no  question  can  now  be 
raised  upon  it  in  this  court.  A  supposed  error,  assigned 
upon  the  trial,  is  waived  by  not  assigning  it  as  a  cause  for 
a  new  trial. 

No  question  is  made  here  upon  any  of  the  causes  which 
were  assigned  for  a  new  trial  in  the  court  below.  Hence, 
up  error  i^  shown  in  the  refusal  of  the  court  to  gra-nt  a 
new  trial. 

The  judgment  is  affirmed,  with  cost^  and  five  per  cent, 
damages. 


Wunderlich  v.  Roberts. 

Execution. — Levy. — Prioriiy. — Proptriy  Levied  on  and  Left  with  Owner, 
— jRepleoifi. — Certain  personal  |)r<»p4?rty,  which  had  been  levied  upon  by  a 
sheriff  on  an  execution  agninFt  the  owner,  was  l'?ft  in  the  possession  of  the 
latter,  with  privilege  to  sell  the  same,  whereupon  a  constable  levied  upon 
a  part  of  the  same  on  an  execution  against  the  owner. 
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Heldf  on  replevin  by  the  sheriff,  against  the  constable,  that  the  levy  of  the 
former  was  void,  while  that  of  the  latter  was  valid. 

Prom  the  Vanderburgh  Circuit  Court. 

C  Buchanan^  H,  C.  Gooding  and  J.  S,  Buchanan^  for 
appellant. 

A.  Iglehart  and  J.  E.  Iglehart^  for  appellee. 

WoRDEN,  J. — This  was  an  action  of  replevin,  brought 
by  the  appellant,  against  the  appellee,  for  certain  articles 
of  personal  property. 

The  property  was  delivered  to  the  plaintift  by  virtue 
of  the  writ  in  the  cause.  The  cause  was  tried  by  the 
court,  who  founds  for  the  defendant,  and  there  was  judg- 
ment for  return  of  the  property,  over  a  motion  for  a  new 
trial. 

The  plaintift'  claimed  the  property  in  his  capacity  of 
sheriff'  of  Vanderburgh  county,  and  the  defendant  in  his 
capacity  as  a  constable  of  that  county. 

The  plaintiff',  it  appears,  had  several  executions  in  his 
hands  against  John  W.  Henson,  by  virtue  of  which  he 
claims  to  have,  by  his  deputy,  levied  upon  the  property  in 
question.  One  execution  came  to  his  hands  November  18th, 
1876,  upon  which  he  endorsed  the  levy  as  follows  : 

"  By  virtue  of  this  execution  and  3  others,  I  have  this 
9th  day  of  December,  1876,  levied  upon  the  following  de- 
scribed property,  as  the  property  of  John  W.  Henson,  to 
wit : "     (Here  the  property  is  described.) 

The  deputy-sheriff*  testified  that  he  left  the  property 
with  Henson  to  save  storage,  and  that  Henson  afterward 
sold  a  part  of  it,  and,  of  the  purchase-money  received, 
paid  him  the  sum  of  one  hundred  dollars,  which  he,  the 
deputy,  applied  on  another  execution  in  his  hands  which 
had  not  been  levied.  The  property  thus  sold  by  Henson 
is  not  in  controversy  in  this  action. 

Afterward,  on  February  1st,  1877,  the  defendant,  having 
m  his  hands,  as  a  constable,  an  execution  against  Henson, 
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levied  the  same  upon  the  property  thus  left  and  remaining 
in  the  hands  of  Ilenson  ;  and  the  sheriff,  the  plaintiff  here- 
in, replevied  it  from  the  constable. 

Henson,  the  execution  debtor,  testified  as  follows : 

"  The  sheriff  levied  upon  the  goods  in  controversy,  and, 
together  with  other  goods,  he  left  them  in  my  possession, 
and  gave  me  authority  to  sell  them  and  account  to  him.  I 
did  keep  possession  of  the  goods,  and  did  sell  some  of 
them.  I  sold  an  old  hearse  for  $200,  and  paid  over  $100 
to  the  deputy-sheriff.  I  paid  perhaps  $50  on  other  debts, 
and  used  the  balance.  I  sold  about  $200  worth,  which  I 
never  paid  over  to  the  sheriff.  I  paid  some  other  debts, 
and  had  to  live  from  my  sales.  All  my  goods  that  were 
there,  when  the  sheriff'  levied,  were  levied  upon.  I  never 
accounted  to  the  sheriff*,  nor  was  any  account  ever  de- 
manded of  my  sales.'^ 

This  evidence  the  court  had  a  right  to  believe ;  and, 
taking  it  to  be  true,  the  levy  made  by  the  sheriff  was 
clearly  void,  as  against  the  subsequent  levy  made  b}^  the 
constable. 

The  sheriff,  by  his  deputy,  seemed  to  regard  his  levy  as 
merely  colorable.  It  will  be  seen  by  his  return  to  the  ex- 
ecution, that  he  levied  upon  the  property  by  virtue  of  that 
and  three  other  executions;  and  yet  he  applied  the  one 
hundred  dollars  raised  by  Heneon,  by  a  sale  of  some  of  the 
property  levied  upon,  to  another  execution  in  his  hands, 
on  which  he  had  made  no  levy. 

But,  aside  from  this,  the  leaving  of  the  property,  by  the 
sheriff,  in  the  hands  of  the  execution  defendant,  with  the 
pow^r  of  selling  the  same,  rendered  the  levy  invalid.  In 
Freeman  on  Executions,  section  261,  it  is  said,  that  "wher- 
ever It  appears  that  the  property  was  left  with  the  defend- 
ant not  merely- as  its  custodian,  but  with  intent  that  he 
should  continue  to  exercise  the  full  powers  of  ownership, 
including  the  power  of  sale,  the  most  indulgent  of  courts 
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will  not  hesitate  to  treat  the  levy  as  colorable  and 
fraudulent." 

The  levy  made  by  the  sheriff  being  invalid,  that  made 
by  the  constable  must  be  deemed  to  have  priority  over 
the  lien  created  by  the  executions  in  the  hands  of  the  sher- 
iff.   2  R.  S.  1876,  p.  200,  sec.  413. 

The  judgment  below  is  affirmed,  with  costs. 


)  67    4'M 

^^'  ^^^  Brown  v.  ;N"orton. 

Witness. — Husband  and  Wife. — Since  tho  taking  effect  of  the  act  of  March 
15th,  1S79,  Acts  1S79,  p.  245,  husband  and  wife  are  competent  witnesses 
for  or  against  each  other,  in  all  actions,  civil  or  criminal,  to  which  either 
of  them  is  a  party,  "  except  as  to  communications  made  to  each  other 
during  marriage  ; "  and  in  an  action  by  the  husband,  for  the  seduction  of 
the  wife,  she  is  not  a  competent  witness. 

From  the  Bartholomew  Circuit  Court. 

F.  T.  Hord  and  W.  B,  Hardy  for  appellant. 
W.  F.  Norton^  for  appellee. 

Scott,  J. — This  was  an  action  in  the  court  below,  by  the 
appellee,  against  the  appellant,  upon  an  account  for  work 
and  labor  done  by  appellee  for  appellant. 

There  were  ten  paragraphs  in  the  answer.  The  first 
was  the  general  denial.  The  ninth  alleged  an  oral  contract  to 
do  the  work  for  the  sum  of  two  hundred  and  seventy-five 
dollars,  and  partial  payment  thereon.  Issues  were  made; 
trial  by  jury;  verdict  for  plaintiff';  motion  for  a  new  trial 
overruled;  exception;  and  judgment  on  verdict. 

.  On  the  trial,  the  appellant  ottered  his  wife  as  a  wituess 
to  prove  the  contract  as  set  out  in  the  ninth  paragnipb  of 
his  answer,  and  the  court  refused  to  allow  her  to  testify, 
because  she  was  the  wife  of  the  appellant.     This  decisioa 
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of  the  court  was  excepted  to  by  appellant,  and  assigned  as 
cause  for  a  new  trial. 

The  refusal  of  the  court  to  grant  a  new  trial  is  assigned, 
by  appellant,  in  this  court,  as  error. 

The  trial  was  on  the  14th  day  of  October,  1879.  The 
act  of  March  15th,  1879,  amending  the  act  of  March  11th, 
1867,  was  in  force  at  the  time  of  the  trial.  Acts  1867,  p. 
225 ;  Acta  1879,  p.  245. 

Under  these  acts,  husband  and  wife  are  competent 
witnesses  for  or  against  each  other,  in  all  cases  except  two  : 
Neither  can  testify  to  communications  made  to  the  other 
during  marriage,  unless  with  the  consent  of  the  party 
making  such  confidential  communications.  The  other  ex- 
ception is,  "That  in  suits  by  the  husband  for  the  seduction 
of  the  wife,  the  wife  shall  not  be  a  competent  witness." 
Butchason  v.  TTie  State^  post,  p.  449. 

It  follows,  therefore,  that  the  court  erred  in  excluding 
the  testimony  of  the  appellant's  wife. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


Davis  bt  al.  v.  Pool. 

New  Trial. — Erroneous  Ruling  on  Demurrer,— An  erroneous  ruling  upon 
a  demurrer  to  a  pleading  is  not  ground  for  a  new  trial. 

Weight  op  Evipbncb. — Promissory  Note. — Sunday. — Ratification, — The 
Supreme  Court  will  not  disturb  a  finding  upon  the  mere  weight  of  evi- 
dence as  to  the  execution  of  a  promissory  note  on  Sunday,  and  as  to  its 
subsequent  ratification. 

Tt^ACTicn,— Trial  without  Issue. —  Waiver. — A  party,  who  goes  into  trial 
without  requiring  the  formation  of  en  issue  upon  an  affirmative  pleading 
filed  by  him,  waives  issue,  and  the  pleading  is  deemed  as  controverted. 

From  the  Bartholomew  Circuit  Court. 
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B.  Hilly  for  appellants. 
J''.  T.  Hord,  for  appellee. 

BiDDLE,  J. — Complaint  on  a  promissory  not«  made  by 
appellants  to  appellee. 

Answer;  issue;  trial  by  the  court;  finding  and  judg- 
ment for  appellee ;  appeal. 

The  appellants  reserved  several  questions  arising  upon 
demurrers  to  the  pleadings,  which  they  assigned  as  causes 
for  a  new  trial,  and  have  not  assigned  as  error.  No  ques- 
tion of  law,  therefore,  is  presented  in  the  case;  but  only  a 
question  of  fact  upon  the  sufficiency  of  the  evidence  to 
sustain  the  finding. 

The  appellee  put  the  note  in  evidence.  This  throw  the 
onus  upon  the  appellants.  The  only  attempted  defcuce 
in  the  evidence  is,  that  the  note  was  executed  on  Sunday. 

Upon  this  point  there  is  evidence  tending  to  prove  that 
the  note  was  executed  on  Sunday,  and  evidence  conflicting 
with  it.  There  is  also  evidence  tending  to  show  that  the 
execution  of  the  note  was  afterwards  ratified  on  a  business 
day  of  the  week,  and  no  evidence  against  it.  The  fair  con- 
clusion is,  that  the  validity  of  the  note  is  not  overthrown. 
We  can  not  disturb  the  finding  upon  a  question  of  .evi- 
dence. 

We  should,  however,  decide  another  question.  The 
answer  of  payment  of  the  note,  by  Jacob  Davis,  was  not 
replied  to.  This  omission  to  reply  to  the  answer,  the  appel- 
lants think,  admitted  its  truth,  and,  therefore,  that  the 
finding  is  wrong  on  the  evidence.  The  appellants  could 
have  had  a  reply  to  their  answer,  on  motion,  if  they  had 
desired  it;  but  going  to  trial  without,  left  the  answer  as 
if  it  had  been  denied.  We  have  decided  this  point  so 
often  that  no  authorities  are  needed  in  its  support.  Be- 
sides, there  was  no  evidence  tending  to  prove  payment  in 
the  case. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
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Carter  v.  Fatbly. 

Chattel  Mortoaoe. — Barter  of  Chattel,  by  Mortgagor^  with  License  of  Mort' 
gagee. — Estoppel. — Repleuin,— -Notice. — If  mortgaged  chattels  be  left  in  the 
possession  of  the  mortgagor,  by  the  mortgagee,  with  license  to  sell  or  ex- 
change the  same,  he  and  his  assigns  are  estopped  to  claim  the  chattels  under 
the  mortgage,  from  one  who,  without  knowledge  of  the  mortgage,  exchanged 
other  chattels  for  the  mortgaged  chattels,  with  the  mortgagor,  and  with 
the  knowledge  of  the  mortgagee. 

Same. — Where  such  third  person,  though  afterward  notified  of  the  existence 
of  the  mortgage  and  of  the  mortgagor's  license  to  sell  or  exchange,  and 
after  having  been  in  possession  for  a  3'ear,  surrenders  the  mortgaged  prop- 
erty, on  demand,  to  the  mortgagee  or  his  assigns,  under  the  mortgage,  he 
can  not  replevy  from  the  mortgagor  the  chattels  so  received  in  exchange 
for  the  mortgaged  chattels. 

From  the  Bartholomew  Circuit  Court. 
S.  Slansifer^  for  appellant. 

BiDDLE,  J. — Complaint  to  recover  the  possessiou  of  a 
raare. 

The  appellant,  who  was  defendant  below,  answered  in 
two  special  paragraphs,  the  second  of  which  is  in  the  words 
followins: : 

"2.  The  only  claim  or  demand  of  plaintiff  to  said  prop- 
erty, or  the  possession  thereof,  is  as  follows  :  Defendant 
mortgaged  a  certain  wagon  to  one  James  Harker,  to  in- 
demnify him  as  surety  for  defendant  on  certain  notes  of 
defendant  to  third  parties,  Harker  suffering  and  permit- 
ting defendant  to  retain  possession  of  said  property ; 
thereafter  said  Harker  gave  defendant  permission  and  au- 
thority to  sell  or  trade  off  said  wagon,  and  in  pursuance 
thereof  defendant  exchanged  the  same  with  plaintiff  for 
the  mare  in  suit,  he,  plaintiff",  being  ignorant  of  even  the 
existence  of  said  mortgage.  After  said  exchange,  which 
was  well  known  to  said  Harker,  he  suffered  and  permitted 
plaintiff' to  keep  and  hold  said  wagon  for,  to  wit,  one  year, 
when  the  same  was  demanded  of  him  under  said  mortgage, 
and,  before   the    surrender    thereo*^    defendant    notified 
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plaintift'of  said  leave  and  permission  to  trade  said  wagon, 
and  required  of  him  that  he  refuse  to  surrender  the  same 
until  required  by  due  process  of  law,  yet,  notwithstanding 
said  notification  and  requirement,  plaintiff  voluntarily  sur- 
rendered said  wagon  on  said  demand." 

The  first  paragraph  of  answer  alleges  the  same  facts,  but 
more  in  detail,  and  avers  the  assignment  of  the  mortgage, 
by  Harker,  to  Hill  and  Stearns,  who  demanded  and  received 
the  wagon  from  the  appellee,  but  differa  nothing  in  princi- 
ple from  the  second  paragraph. 

Without  stating  the  proceedings  any  further,  we  may  at 
once  say  that  the  court  sustained  separate  demurrers  to 
each  paragraph  of  answer,  for  the  want  of  sufficient  facts 
to  constitute  a  defence,  and  that  these  rulings  present  the 
only  questions  in  the  case. 

No  brief  has  been  filed  on  behalf  of  the  appellee.  We  are, 
therefore,  not  aware  of  his  views  concerning  his  rights  in 
the  premises ;  nor  are  we  informed  upon  what  ground  the 
court  held  either  paragraph  of  the  answer  insufficient. 
Each  of  them  seems  to  us  to  be  good.  When  Harker 
left  the  wagon  mortgaged  to  him  in  the  possession  of  the 
mortgagor,  and  gave  him  license  to  sell  or  trade  the  same, 
and  had  full  knowledge  that  the  mortgagee,  under  said  li- 
cense, had  exchanged  the  wagon  to  the  appellee,  who  had 
no  knowledge  of  the  mortgage,  for  the  mare  in  suit,  and 
with  this  knowledge  allowed  the  appellee  to  keep  the 
wagon  one  year  after  he  had  so  exchanged  his  mare  for  it, 
he  estopped  himself  from  demanding  the  wagon  from  the 
appellee  under  the  mortgage;  and  the  assignees  of  the 
mortgage  afterwards  are  as  effectually  barred  by  the  estop- 
pel against  Harker  as  Harker  was  himself.  The  appellee 
had  a  orood  title  to  the  wasjon,  and  he  should  have  defend- 
ed  it  asrainst  the  mortofasree  or  his  assignees.  Not  havinsf 
done  so,  upon  notice,  he  is  not  in  a  position  to  replevy  the 
mare  he  exchanged  for  the  wagon.     The  doctrine  of  estop- 
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pel  by  matter  in  pais  is  familiar  to  the  profession.  Wood- 
ward V.  WilcoXj  27  Ind.  207 ;  Williams  v.  Jackson,  28  Ind. 
334 ;  Johnson's  AdnCr  v.  UncersaWj  30  Ind.  435 ;  The  State^ 
ex  rel.y  v.  Pepper ^  31  lud.  76;  McCabe  v.  Eaney,  32 
Ind.  309. 

Perhaps  the  appellee  could  not  replevy  the  mare,  if  his 
title  to  the  wagon  had  failed  ;  but,  as  this  question  is  not 
necessarily  involved  in  the  case,  we  do  not  decide  it. 

The  judgment  is  reversed,  at  the  appellee's  costs  ;  cause 
remanded,  with  instructions  to  overrule  the  demurrers  to 
the  first  and  second  paragraphs  of  answer,  and  for  further 
proceedings. 


Armstrono  v.  F  earn  aw. 

Statdtr  Ol'  FRAtTDft. —  Verbal  Sale  of  lAind.—Part  Performance, — Sheriff 's 
Sale. — Action  to  Set  Aside  and  Quiet  Title.-- Priority  of  EquiiaHe  Title 
over  Judgment  Lien. — Notice. — Possesnon, — Infancy  of  Wife. — A.,  the 
owner  of  certain  mortgaged  lands,  verbally  agreed  with  B.  to  exchange 
the  same  for  certain  other  lands  owned  by  the  latter,  who  also  assumed 
the  payment  of  the  mortgage  debt.  Possession  accordingly  was  mutually 
exchanged.  B.  made  lasting  and  valuable  improvements,  and  paid  off 
the  mortgage  and  taxes  on  the  mortgaged  premises.  Subsequently,  a  Judg- 
ment was  rendered  against  A.  as  principal,  and  C.  as  his  surety,  which 
was  a  lien  upon  the  latter  tract.  Afterward  B.  conveyed  to  A.  and  A., 
upon  request  of  B.,  conveyed  such  tract  to  D.,  who  had  purchased  the 
same  from  B.  Subsequently,  execution  was  issued  against  A.  and  C, 
and  such  land  was  sold  thereon  by  the  sheriff  to  C,  who  had  notice  of  D.  s 
title,  and  that  B.  wa.«  still  in  possession.  In  an  action  by  D.  against  C, 
to  set  aside  such  sale  and  quiet  his  title,  the  foregoing  facts,  in  substance, 
were  found  specially  by  the  court. 

Held,  that  D.  was  entitled  to  judgment. 

Held  also,  that  the  verbal  contract  had  been  taken  out  of  the  statute  by 
part  performance. 

Held  also,  that  the  lien  of  a  judgment  is  subject  to  ail  prior  liens,  whether 
legal  or  equitable. 

Held  also,  that  B.s  possession  was  notice  to  C. 

Hefd^  also,  that  the  contract  was  not  affected  by  the  infancy  of  B.  s  wife. 


198     64 
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From  the  Clinton  Circuit  Court. 

L.  McClurg  and  J.  V.  Kent,  for  appellant. 
J.  N.  SimSy  for  appellee. 

NiBLACK,  J. — The  object  of  this  action  was  to  set  aside 
a  sheriff's  sale  of,  and  to  quiet  the  title  to,  a  tract  of  land. 
Harrison  Pearnaw  was  the  plaintift',  and  James  K.  Arm- 
strong the  defendant,  below. 

The  complaint  was  in  two  paragraphs,  each  describing 
the  same  transaction  somewhat  differently,  but,  in  their  le- 
gal import  substantially  the  same. 

The  defendant  demurred  to  each  paragraph  of  the  eom- 
plamt,  but  his  demurrer  was  overruled  as  to  both  para- 
graphs. 

Issue  being  joined,  the  court  heard  the  evidence  and 
made  a  finding  of  the  facts  out  of  which  the  controversy 
between  the  parties  had  arisen.  Upon  the  facts  thus  found, 
the  court  came  to  the  conclusion  that  the  plaintiff  was  en- 
titled to  the  relief  demanded,  and  rendered  judgment  ac- 
cordingly, against  the  defendant. 

The  defendant  has  appealed,  and  assigned  several  errors 
upon  the  proceedings  below,  but  the  errors  thus  assigned 
really  raise  but  two  questions : 

First.     The  suiBciency  of  the  complaint; 

Second.  The  correctness  of  the  conclusion  of  law  at 
which  the  court  arrived  upon  the  facts  as  it  found  them. 

The  finding  of  the  court  was  as  follows  : 

"William  Cunningham  died  in  Clinton  county,  Indiana, 
in  the  year  1863,  intestate,  seized  in  fee  of  the  east  half  of 
the  north-east  quarter  of  section  eleven  (11),  and  the  west 
half  of  the  north-west  quarter  of  section  twelve  (12),  all  in 
township  twenty-one  (21)  north,  of  range  two  (2)  east,  in 
Clinton  county,  Indiana;  that  said  William  left  surviving 
him  his  widow  and  nine  children ;  that  said  widow  in- 
herited one-third  of  said  lands,  and  each  of  said  children 
inherited  two  twenty-sevenths  thereof;   that  James  A. 
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Cunningham  and  William  H.  Cunningham  are  two  of  said 
children  ;  that  James  A.  Cunningham  was  the  owner  of 
the  undivided  five-sixths  (J)  of  the  south-west  quarter  of 
the  south-east  quarter  of  section  two  (2),  in  said  township 
and  range ;  that  there  was  upon  this  last  tract  [  a  mort- 
gage] for  the  sum  of  $250,  payable  to  one  John  W.  Ulm ; 
that  in  1869  the  said  James  A.  Cunningham  agreed  orally 
with  the  said  William  H.  Cunningham,  to  exchange  his 
interest  in  this  last  described  tract  of  land,  subject  to  said 
mortgage,  for  the  interest  of  said  William  H.  in  the  lands 
left  by  said  William  at  his  death ;  that  said  William  H. 
took  possession  of  the  lands  so  traded  to  him,  in  1869,  and 
retained  possession  thereof  until  the  28th  day  of  January, 
1875  ;  that  said  William  H.  so  took  and  retained  the  pos- 
session of  said  lands  under  and  in  pursuance  of  the  oral 
agreement  aforesaid  ;  that  he  made  valuable  improvements 
on  said  lands,  by  breaking  prairie,  building  fence,  cutting 
ditches  and  planting  an  orchard  thereon  ;  that  said  James 
A.  took  possession  of  the  interest  of  said  William  H.  in 
their  father's  estate,  about  the  same  time  and  in  pursu- 
ance of  the  same  agreement ;  that  neither  party  conveyed 
to  the  other  until  the  28th  day  of  January,  1875,  when  the 
said  William  H.,  in  pursuance  of  said  agreement,  convey- 
ed his  interest  in  his  lather^s  estate  to  said  James  A.;  that, 
prior  to  this  date,  the  said  William  H.  had  contracted  the 
lands  in  controversj^  to  the  plaintiiFin  this  action  ;  that  on 
said  28th  day  of  January,  1875,  at  the  request  of  said  Wil- 
liam H.,  and  in  pursuance  of  said  oral  agreement,  the  said 
James  A.  conveyed  the  lands  in  controversy  to  this  plain- 
tiff; that  on  the  11th  day  of  March,  1874,  one  Jackson 
Douglass  and  others  obtained  a  judgment  against  the  said 
James  A.,  and  the  defendant,  James  K.  Armstrong,  for  the 
sum  of  $468.01,  and  $81.40  costs,  in  the  Clinton  Circuit 
Court,  upon  a  certain  promissory  note  upon  which  the 
said  James  A.  Cunningham  was  principal  and  the  said 
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James  K.  Armstrong  was  surety  ;  that  on  the  16th  day  of 
January,  1877,  an  execution  was  duly  issued  on  said  judg- 
ment, against  the  property  of  said  defendants,  and  placed 
in  the  hands  of  the  sheriflF  of  Clinton  county;  that  said 
sheriff  levied  said  execution  on  the  lauds  in  controversy, 
and,  after  having  taken  the  proper  legal  steps,  sold  the 
same,  on  the  10th  day  of  February,  1877,  to  this  defendant, 
for  the  sum  of  $550.00  ;  that  said  sheriff  issued  to  said  de- 
fendant a  proper  certificate  of  purchase  of  said  lands ;  that 
at  the  time  and  place  of  said  sale,  and  before  said  lands 
were  so  sold,  the  plaintiff  gave  public  notice  to  all  persons 
present,  and  in  the  hearing  of  this  defendant,  that  he, 
plaintiff,  claimed  to  be  the  owner  of  said  lands,  the  lands 
in  controversy,  and  that  he  would  contest  any  title  which 
said  sheriff' *8  sale  mi^ht  or  would  pass  to  any  purchaser. 

"And  the  court  further  finds,  that,  at  the  date  of  the  oral 
agreement  aforesaid,  the  said  William  H.  was  married,  and 
that  his  wife  was  under  the  age  of  twenty-one  years ;  that 
said  William  H.  paid  off  the  mortgage  aforesaid,  and  paid 
all  taxes  assessed  against  the  lands  in  controversy  from  the 
time  that  he  took  possession  thereof;  that,  at  the  time  of 
the  exchange  of  lands  as  aforesaid,  the  said  James  A.  lived 
upon  the  lands  left  by  his  father,  and  continued  to  live 
there  afterward. 

"Conclusion  :  That  the  sherift^s  sale  passed  no  title  to 
the  defendant." 

The  appellee  insists  that  this  finding  can  not  be  regard- 
ed as  a  special  finding,  because,  as  he  alleges,  all  the  re- 
quirements of  section  841  of  the  code,  necessary  to  make  it 
such,  were  not  complied  with  upon  the  trial ;  but,  as  it  was 
treated  below  by  both  parties  as  a  special  finding,  and  as 
the  cause  was  disposed  of  by  the  court  below  upon  the 
theory  that  it  was  such  a  finding,  and  as  it  contains  what 
appears  to  oe  a  lair  synopsis  of  the  material  facts  relied  on 
by  the  appellee,  both  in  his  complaint  and  upon  the  trial, 
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for  a  recovery  in  the  action,  we  have  thought  it  best  to  treat 
it  as  a  special  finding  for  the  purposes  of  this  appeal,  with- 
out ruling  upon  the  objection  urged  to  it  by  the  appellee 
here. 

We  think  the  facts  found  by  the  court  make  it  quite  ap- 
parent that  the  verbal  contract  made  by  William  H.  Cun- 
ningham, for  the  purchase  of  the  land  in  dispute,  was 
taken  out  of  the  statute  of  frauds  by  a  part  performance 
on  the  part  of  the  former,  and  became  in  that  way  a  bind- 
ing contract  soon  after  it  was  entered  into  by  the  parties 
to  it.  That  contract  was  not  in  any  manner  impaired  by 
the  minority  of  the  wife  of  the  said  William  H.  Cunning- 
ham. Her  coverture  would  have  prevented  her  in  any 
event  from  becoming  bound  by  such  contract,  however 
much  she  might  have  assented  to  it.  It  was  competent  for 
her  husband  to  bargain  away  any  of  his  real  estate,  subject 
to  her  marital  rights,  and  to  acquire  other  real  estate, 
without  her  concurrence,  and  without  reference  to  her 
minority.  If  the  execution  of  the  necessary  deeds  under 
said  contract  was  mutually  postponed  by  reason  of  her 
minority,  the  validity  of  the  contract  was  not  thereby 
affected. 

We  are  therefore  of  the  opinion,  that  William  H.  Cun- 
ningham had  acquired  an  equitable  title  to  whatever  legal  in- 
terest James  A.  Cunningham  had  in  the  lands  in  contro- 
versy before  the  judgment  under  which  the  appellant 
claims  title  was  rendered. 

A  judgment   lien   is  but  a  general  lien  on  the  real  es- 
tate of  the  judgment  debtor,  and  is  subject   to   all   prior 
liens,  whether  legal  or  equitable,  without  notice  even   to 
the  judgment  creditor  of  the  existence  of  such  prior  liens. 
Wharton  v.  Wilson^  60  Ind.  591. 

As  to  the  appellant,  the  possession  of  William  H.  Cun- 
ningham was  sufiicicnt  notice,  if  notice  was  needed,  of 
the  latter's  claim  of  title. 
Vol.  LXVU.— 28 
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We  see  no  error,  either  in  the  decision  of  the  court 
upon  the  demurrer  to  the  complaint,  or  in  the  conclueion 
at  which  the  court  arrived,  upon  the  facts  found  bj  it,  as 
above  stated. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


•  m  • 


Handles  t\  Randles. 
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practice  act,  an  appeal  lies  to  the  Supreme  Court,  from  the  judgment  of 

tbo  circuit  court,  decreeing  the  partition  of  lands. 

Same. — Appeal  Bond  merely  Stays  Execution, — Where,  on  such  appeal,  aa 
appeal  bond  is  duly  filed,  the  only  effect  is  to  stay  execution  for  costs. 

Same. — Recovery  of  Partitioned  Land,  during  Pendency  of  Appeal,— Ono  t# 
whom  land  has  been  duly  set  off  and  conveyed,  pursuant  to  a  decree  of 
partition,  may  recover  possession  thereof  fW>m  a  co-party  in  such  partitioa 
suit,  who  holds  without  authority  from  the  former,  even  during  the  pen- 
dency of  an  appeal  by  the  latter,  to  the  Supreme  Court,  from  such  judg- 
ment, and  even  though  an  appeal  bond  has  been  filed. 

From  the  Tippecanoe  Circuit  Court. 

6r.  S.  Orthy  G.  0.  Behm^  J.  Park  and  A.  0.  Behm^  for  ap- 
pellant. 

J.  M.  Larue  and  F,  B.  Everett^  for  appellee. 

HowK,  C.  J. — ^In  this  action,  the  appellee  sued  the  ap- 
pellant, to  recover  the  possession  of  certain  real  estate, 
particularly  described,  in  Tippecanoe  county,  and  dam- 
ages for  being  kept  out  of  the  possession  thereof. 

The  appellant  answered  the  appellee's  complaint  by  a 
general  denial  thereof. 

A  trial  of  the  cause  by  the  court,  at  its  May  term, 
1877,  resulted  in  a  finding  and  judgment  for  the 
appellant,  the  defendant  below.  Afterward,  at  the 
same  term  of  the  court,  upon  the  appellee's  payment  of  til 


NOVEMBER  TERM,  1879.  485 

Bandies  v.  Bandies. 


costs  accrued  and  upon  her  written  petition  for  a  new 
trial  as  of  right  under  the  statute,  an  order  was  made  for 
the  vacation  of  the  judgment  rendered,  and  granting  her 
such  new  trial. 

At  the  November  term,  1877,  of  the  court,  before  the 
Hon.  Thomas  F.  Davidson,  as  special  judge  thereof,  the 
issues  joined  in  this  cause  were  again  tried  by  the  court, 
and,  at  the  appellant's  request,  the  court  made  a  special 
finding  of  the  facts  and  of  its  conclusions  of  law  thereon 
as  follows : 

"  The  court  finds  the  following  to  be  the  facts : 

"  1.  Peter  Randies  died  in  March,  1875,  seized  in  fee- 
simple  of  the  premises  in  controversy,  leaving  plaintifl:'  as 
his  widow. 

«  2.  That,  on  the  12th  day  of  July,  1875,  Benjamin 
Randies  and  others,  heirs  of  Peter  Randies,  brought  in  the 
circuit  court  of  Tippecanoe  county,  Indiana,  an  action  for 
the  partition  of  the  lands  in  said  county,  of  which  said 
Peter  Randies  died  seized,  making  the  plaintifi'in  this  ac- 
tion a  defendant  thereto. 

"  3.  That  such  proceedings  were  had  as  resulted  in  a 
final  decree  of  partition,  in  which  decree  the  premises  in 
controversy  were  set  off  to  the  plaintiff  herein,  in  severalty, 
as  a  portion  of  her  share  of  the  lands  of  which  Peter  Ran- 
dies died  seized,  and  Frank  B.  Everett  was,  by  the  court, 
in  said  decree,  appointed  a  commissioner  to  make  plaintiff 
a  deed  for  the  premises  so  decreed  her  in  severalty ;  and 
that,  on  the  24th  day  of  January,  1877.  the  said  commis- 
sioner, by  deed  in  proper  form,  conveyed  the  premises  to 
plaintiff,  which  deed  was,  on  the  26th  day  of  January,  1877, 
duly  approved  by  the  court,  and  by  the  commissioner 
delivered  to  the  plaintiff. 

"4.  That,  immediately  upon  the  rendition  of  said  de- 
cree, the  plaintiffs  in  said  partition  proceeding  prayed  an 
appeal    to  the  Supreme  Court,  which  prayer  the  court 
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granted  and  required  the  plaintiffs  to  file  an  appeal  bond 
in  the  sum  of  five  hundred  dollars,  with  good  and  sufficient 
surety  therein,  to  be  approved  by  the  court. 

"5.  That,  on  the  30th  day  of  January,  1877,  the  plain, 
tiffs  in  said  partition  proceedings  filed  with  the  clerk  of 
^said  court  an  appeal  bond  in  said  cause,  with  surety  there- 
in, conditioned  that  said  plaintiffs  should  duly  prosecute 
their  appeal,  and  abide  by  and  pay  the  judgment  and  costs 
rendered  or  affirmed  against  them  ;  that,  on  the  same  day, 
the  court  approved  said  bond,  by  an  entry  of  the  record  to 
that  effect. 

"6.  That,  on  the  22d  day  of  March,  1877,  the  plaintiffs 
in  said  partition  cause  filed,  in  the  office  of  the  clerk  of  the 
Supreme  Court  of  Indiana,  a  duly  certified  transcript  of  the 
proceedings  of  the  Tippecanoe  Circuit  Court  thereiiuwith 
assignment  of  errors  properly  endorsed  thereon,  and  that 
said  appeal  is  still  pending  in  the  Supreme  Court. 

"7.  That  said  cause  was  submitted  in  the  Supreme 
Court,  on  the  80th  day  of  May,  1877,  and  the  appellants* 
brief  filed  on  the  10th  day  of  July,  1877. 

"8.  That  defendant  is  a  son  of  Peter  Randies,  and  in 
February,  1874,  at  the  request  of  his  father,  defendant 
went  into  possession  of  the  premises  in  controversy,  with 
the  agreement  that  he  was  to  farm  the  land  and  pay  rents 
in  kind,  while  he  desired  to  stay  thereon ;  that  no  other 
or  more  definite  contract  was  made  between  the  defendant 
and  his  father ;  that  defendant  has  been  in  possession  since 
February,  1874,  and  was  one  of  the  plaintiffs  in  the  parti- 
tion proceedings  ;  that  defendant  is  still  in  possession,  and 
does  not  now  and  never  has  recognized  the  plaintiff'  as  his 
landlord. 

"9.  That  the  defendant  has  detained  the  possession  of 
the  premises  from  the  plaintiff*  for  seven  months,  and  that 
the  rental  value  thereof,  during  that  time,  is  3105.00. 

"And  the  court  finds,  as  its  conclusions  of  law  from  the 
foregoing  facts : 
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"let.  That  the  decree  in  the  partition  invested  the 
ri^ht  of  occupancy,  in  severalty,  of  the  premises  in  contro- 
versv ; 

"2d.  That  the  plaintiff  became  the  owner,  in  severalty, 
of  the  premises  in  controversy,  in  January,  1877  ; 

"3d.  That  the  relation  of  landlord  and  tenant  has  at  no 
time  existed  between  the  plaintiff  and  the  defendant; 

"4th.  That,  as  between  the  plaintiff  and  the  defendant, 
the  plaintiff  was  entitled  to  the  possession  of  the  premises 
in  controversy,  when  this  actiou  was  commenced. 

"  6th.  That  the  appeal  to  the  Supreme  Court  is  no  bar 
to  this  action ; 

"  6th.  That  the  plaintiff  is  entitled  to  recover  the  pos- 
session of  the  premises  in  controversy,  and  $105.00  as  dam- 
ages for  the  detention  thereof." 

The  appellant  excepted  to  the  court's  special  findings 
of  fact  and  conclusions  of  law,  and  his  motion  for  a  new 
trial  having  been  overruled,  and  his  exception  entered  to 
this  ruling,  judgment  was  rendered  by  the  court,  upon  and 
in  accordance  with  the  facts  found  and  its  conclusions  of 
law  thereon. 

The  evidence  is  not  in  the  record,  and  therefore  the 
only  question  presented  for  the  decision  of  this  court  is 
this  :  Upon  the  facts  found,  did  the  court  below  err  in  its 
conclusions  of  law?  Before  considering  this  question,  it 
may  be  properly  remarked,  that,  in  the  partition  suit 
wherein  the  court  found  an  appeal  had  been  taken  from 
the  judgment  of  partition,  and  submitted  to  this  court  on 
the  30th  day  of  May,  1877,  such  proceedings  were  had  on 
such  appeal,  as  that  such  judgment  was  in  all  things 
affirmed  by  the  judgment  of  this  court,  at  its  November 
term,  1878.  The  opinion  and  judgment  of  this  court,  in 
tlmt  case,  are  reported  under  the  name  of  Bandies  v.  Ran- 
dies, 63  Ind.  93. 

The  real  question  for  decision  in  this  case,  as  it  seems  to 
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U8,  may  be  thus  stated :  What  was  the  legal  eftect  of  the 
appeal  from  the  judgment  of  the  circuit  court,  in  the  par- 
tition suit,  awarding  the  lands  in  controversy  in  this  action 
to  the  appellee  in  severalty,  to  this  court,  and  the  filing  of 
an  appeal  bond  on  such  appeal,  conditioned  that  the  ap- 
pellants therein  would  duly  prosecute  their  appeal  and 
abide  by  and  pay  the  judgment  and  costs  rendered  or 
affirmed  against  them  therein  ?  Did  such  an  appeal,  with 
such  a  bond,  operate  to  suspend  or  stay  the  rights  of  the 
appellee  to  the  lands  awarded  her,  in  severalty,  by  and  un- 
der the  judgment  in  the  partition  suit?  If  such  were 
the  legal  effect  of  the  appeal  and  the  appeal  bond,  in  the 
partition  suit, — ^if  their  operation  was  to  suspend  and  stay 
the  rights  of  the  appellee  to  the  lands  awarded  her  by  the 
judgment  in  the  partition  suit,  until  such  appeal  had  been 
finally  determined  by  this  court, — ^then  it  must  be  manifest 
that  the  appellee  commenced  this  action  for  the  recovery 
of  such  lands  prematurely,  and  that  the  court  erred  in  its 
conclusion  of  law,  that,  as  between  the  appellant  and  the 
appellee,  the  latter  was  entitled  to  the  possession  of  sach 
lands  when  she  commenced  this  action. 

The  act  entitled  "An  act  concerning  the  partition  of 
lands,"  approved  May  20th,  1852,  contains  no  provision 
whatever  for  any  appeal  to  this  court  from  the  judgment 
of  the  circuit  court,  in  an  action  for  the  partition  of  real 
estate.  In  section  626  of  the  practice  act,  which  was  ap- 
proved June  18th,  1852,  and  was  a  later  law  than  the  act  con- 
cerning the  partition  of  lands,  it  is  provided,  however,  that 
"Actions  may  be  brought  for  the  partition  of  lands,  ten- 
ements and  hereditaments,  held  or  possessed  by  joint  ten- 
ants, or  tenants  in  common,  in  all  cases ;  and  the  plead- 
ings and  practice  in  such  actions  shall  conform  to  the  fTO- 
visions  of  this  act.'*  2  R.  S.  1876,  p.  257.  It  would  seem 
to  be  clear,  from  the  provisions  of  this  section,  that  an  ap- 
peal would  he  to  this  court  from  the  final  judgment  of  th3 
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circuit  court  in  suits  for  the  partitiou  of  real  estate,  and 
that,  m  relation  to  such  appeal,  the  practice  must  conform 
to  the  provisions  of  the  practice  act,  governing  appeals  in 
other  civil  actions.  In  section  555  of  the  practice  act,  it  is 
provided  that  "When  an  appeal  is  taken  during  the  term  at 
which  the  judgment  is  rendered,  it  shall  operate  as  a  stay 
of  all  further  proceedings  on  the  judgment,  upon  an  ap- 
peal bond  being  filed  by  the  appellant,  payable  to  the  ap- 
pellee, with  condition  that  he  will  duly  prosecute  his  ap- 
peal, and  abide  by  and  pay  the  judgment  and  costs  which 
may  be  rendered,  or  affirmed  against  him,  with  such  penal- 
ty and  surety  as  the  court  shall  approve,"  etc.  2  R.  S. 
.  1876,  p.  240. 

In  the  case  of  Nill  v.  Comparet,  16  Ind.  107,  it  was  decid- 
ed by  this  court,  long  after  the  practice  act  of  June  18th, 
1852,  became  a  law  of  this  State,  that  the  only  effect  of  an 
appeal  to  this  court,  when  perfected,  was  to  stay  execution 
upon  the  judgment  from  which  it  was  taken,  and  that,  in 
all  other  respects,  the  judgment,  until  annulled  or  reversed, 
was  binding  upon  the  parties  as  to  every  question  directly 
decided  therein.  The  doctrine  of  the  case  cited  has  never 
been  doubted  by  this  court,  but  has  been  approved  and  fol- 
lowed in  a  number  of  more  recent  cases.  Burton  v.  Beeds^ 
20  Ind.  87 ;  Burton  v.  Burton^  28  Ind.  842  ;  The  State,  ex 
rel.^  V.  Chase^  41  Ind.  356 ;    Walls  v.  Palmer,  64  Ind.  493. 

The  final  judgment  in  a  partition  suit,  in  so  far  as  it 
awards  to  each  of  the  parties  interested  his  or  her  share,  in 
■  severalty,  of  the  real  estate  in  controversy,  is  self-execut- 
ing; it  requires  no  execution,  that  far  forth,  to  enforce 
the  terms  of  the  judgment,  but  the  rights  of  the  parties,  in 
severalty,  are  thereby  fixed  and  absolutely  determined, 
without  process  thereon  of  any  kind,  unless  and  until  the 
judgment  should  be  annulled,  reversed  or  set  aside.  It  is 
very  clear,  therefore,  that  the  appeal  of  the  appellant  and 
his  co-appellants,  in  the  partition  suit,  from  the  judgment 
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of  the  circuit  court  therein  to  this  court,  although  such  ap- 
peal had  been  duly  perfected  by  the  tiling  of  the  requisite 
appeal  bond,  did  not  in  any  manner  afiect  or  change  the 
rights,  in  severalty,  of  the  parties  to  such  suit,  in  and  to  the 
lands  assigned  to  them  respectively,  by  the  terms  of  such 
judgment;  but,  notwithstanding  such  perfected  appeal, 
each  of  the  parties  to  such  suit,  as  between  him  or  her  and 
the  other  parties,  owned  and  held  the  lands*  assigned  to 
him  or  her,  in  severalty,  in  and  by  such  judgment,  until 
the  same  should  be  reversed  or  annulled.  In  other  woiils, 
it  seems  to  us,  that  the  only  effect  of  the  filing  of  the  ap- 
peal bond,  on  the  appeal  to  this  court  from  the  judgment 
of  the  circuit  court  in  the  partition  suit,  was  to  stay  execu- 
tion upon  the  judgment  for  the  costs  of  such  suit,  until 
such  appeal  was  determined  ;  and  that  in  all  other  respects 
the  judgment,  until  annulled  or  reversed,  was  binding  up- 
on the  parties  thereto,  as  to  every  question  directly  decided 
therein.  Freeman  Judgments,  sec.  328 ;  Cole  v.  Con- 
nolly, 16  Ala.  271 ;  Allen  v.  The  Mayor,  etc,  9  Ga.  286 ;  Hat- 
TO  v.  Hammond,  18  How.  Pr.  123;  t^uye  v.  HurpendinyA^ 
Barb.  166;  Curtiss  v.  Bear dsley,  lo  Conn.  518;  Bankqf 
North  America  v.  Wheeler^  28  Conn.  433. 

It  follows,  therefore,  that,  upon  the  facts  found,  the 
court  did  not  err  in  its  conclusions  of  law. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Johns  et  al.  i\  Johns  et  al. 

Statute  of  Frauds. —  Verbal  Conlmct  to  Convey  lAnuh^  xn  Cdfrnderatum  of 
Lifetime  Support— Possession. — Part.  Performance  — Parhfiofi. — The  own- 
er of  certain  lands,  being  in  possession  thereof  a*  his  home,  verbally  aif reed 
with  h'8  :*ons,  then  living  with  hiin,  that,  if  they  would  support  him  and 
his  wife,  during  his  life,  he  would  convey  the  sHnie  to  them.  Thi:^  tber 
faithfully  performed,  having  complete  control  of  the  land,  and  improvinsr 
and  clearing  the  same,  but  continuing  to  live  with  their  father  as  before, 
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and  without  any  actuul  delivery  of  possession.  The  father  having  died 
intestate,  without  making  the  promised  conveyance,  an  action  of  partition 
v/as  brought  by  the  widow,  ogamst  the  sons  and  other  heirs  of  tlie  intes- 
tate, resulting,  over  a  cross  complaint  by  the  sons,  alleging  title  in  them 
by  virtue  of  such  facts,  and  over  proof  of  the  same,  in  partition  amongst 
all  the  parties  in  the  shares  fixed  by  the  statute  of  descents. 
Held,  that  there  was  no  part  performance  of  the  verbal  contract,  sufficient  to 
take  it  out  of  the  statute  of  frauds. 

From  the  Boone  Circuit  Court. 

T.  J,  Tcrhune^  F.  M,  Charlton  and  T.  Peterson,  for  ap- 
j>ellauts. 

C  C,  Galvin,  for  appellees. 

NiBLACK,  J. — This  proceeding  was  commenced  by 
Rachel  Johns,  widow  of  Joseph  B.  Johns,  deceased, 
against  Jacob  B.  Johns,  Benjamin  F.  Johns,  Dulcena 
Jobiis  and  Surepta  Emmert,  for  the  partition  of  one-half 
of  a  fractional  quarter  section  of  land  in  Boone  cotmtj',  the 
said  Jacob  and  Benjamin  being  the  children,  and  the  said 
Dulcena  and  Surepta  being  the  grandchildren,  of  the  said 
Joseph  B.  Johns. 

The  said  Jacob  and  Benjamin,  after  answering  m  gen- 
eral denial,  set  up,  by  way  of  cross  complaint,  that  they 
were  the  ownei'S  of  the  land,  of  which  partition  was  de- 
manded, subject  to  a  life-estate  in  one-third  thereof  in  the 
plaintift*;  that,  in  1860,  the  said  Joseph  B.  Johns,  being 
then  the  owner  of  said  land,  sold  and  agreed  to  convey 
the  same  to  them,  in  consideration  that  they  would  keep, 
support  and  maintain  the  said  Joseph  B.  Johns  and  the 
plaintiff  during  the  natural  life  of  him  the  said  Joseph  ; 
that,  in  pursuance  of  such  contract,  they,  the  said  Jacob 
and  Benjamin,  went  into  the  possession  ot  said  land,  and 
made  valuable  and  lasting  improvements  thereon,  and 
kept,  supported  and  maintained  the  said  Joseph  and  the 
plaintiff,  until  the  time  of  the  said  Josepli's  death,  in  1876 
Wherefore  the  said  Jacob  and  Benjamin  demanded  a  con- 
veyance of  said  land. 
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The  defendants  Dulcena  and  Surepta,  being  minore,  an- 
swered, by  their  guardian  ad  liteiUy  both  the  complaint  and 
the  cross  complaint,  in  general  denial. 

The  plaintift*  also  answered  the  cross  complaint  of  the 
said  Jacob  and  Benjamin,  in  general  denial. 

The  court  trying  the  cause  found  in  favor  of  the  plain- 
tiff, and,  over  a  motion  for  a  new  trial,  decreed  partition 
substantially  in  accordance  with  the  prayer  of  her  com- 
plaint, directing  one-fourth  of  the  land  to  be  set  off  to  the 
said  Dulcena  and  Surepta,  and  the  remaining  three-fourths 
to  the  said  Jacob  and  Benjamin,  subject  to  the  life-estate 
of  the  plaintiff  as  above  stated.  Partition  as  decreed  was 
afterward  made,  and  confirmed  by  the  court. 

The  said  Jacob  B.  Johns  and  Benjamin  F.  Johns  have 
appealed,  and  assigned  error  upon  the  refusal  of  the 
court  to  grant  them  a  new  trial,  alleging  the  insufficiency 
of  the  evidence  to  sustain  the  finding  of  the  court. 

It  may  be  wiid  to  have  appeared  from  the  evidence,  that 
the  decedent,  Joseph  B.  Johns,  in  September,  1858,  receiv- 
ed a  conveyance  for  the  land  in  dispute  from  one  John 
Stribley  and  wife  ;  that,  at  the  time  of  such  conveyance, 
he,  the  said  Joseph,  had  probably  been  in  the  possession 
of  the  laud  for  several,  if  not  a  good  many,  years ;  that, 
after  receiving  such  conveyance,  he  continued  in  such  pos- 
session, wuth  his  family,  residing  upon  the  land,  until  the 
4th  day  of  October,  1876,  the  time  of  his  death ;  that,  at 
the  time  of  this  conveyance,  the  said  Jacob  and  Benjamin 
were  under  twentj- -one  years  of  age  and  resided  with  their  said 
father,  as  members  of  his  family,  and  that  they  continued 
to  reside  AVith  him  on  the  land,  on  which  was  a  farm,  until 
his  death,  the  said  Benjamin  continuing  to  live  in  the 
same  house  with  him  and  the  plaintiff;  that,  frora^  some 
time  previous  to  1860,  not  fixed  by  any  witness,  and  until 
his  death,  the  said  Joseph  B.  Johns  was  a  cripple,  by  rea- 
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son  of  an  injured  arm,  and  was  incapable  of  performing 
much  manual  labor;  that,  from  the  time  the  said  Jacob 
and  Benjamin  became  large  enough  to  work  as  farmhands, 
they  worked  upon,  and  had  the  principal  charge  of,  the 
cultivation  of  the  fami,  and,  after  1860,  seemed  to  have 
the  principal  charge  of  the  farm,  and  their  father's 
business  generally,  doing  whatever  was  apparently  nec- 
essary for  his  comfortable  support,  and  that  of  his  ^ 
family,  and  clearing  up  some  additional  ground  and 
making  other  improvements  on  the  land  ;  that,  during 
the  last  sixteen  years  of  his  life,  the  said  Joseph  con- 
tinued, as  he  liad  previously  done,  to  do  errands 
and  light  work  about  the  farm,  occasionally  during  that 
time  looking  after  the  payment  of  taxes  upon,  and  other 
business  about,  the  farm ;  that  at  the  time  of  the  trial, 
which  was  in  the  Autumn  of  1877,  the  said  Jacob  and  Ben- 
jamin were  probably  between  thirty-five  and  forty  yeare  of 
age ;  that,  during  the  last  years  of  his  life,the  said  Joseph  had 
frequent,  and  in  some  instances  often  repeated,  conversa- 
tions with  some  of  his  neighbors,  in  which  he  said,  in  sub- 
stance, that  he  had  given  his  farm  to  his  said  sons,  Jacob 
and  Benjamin,  to  take  care  of  and  support  him  and  his 
wife  during  his  life,  and  that,  at  his  death,  the  farm  and  all 
his  pei'sonal  property  were  to  go  to  them  and  be  theirs ; 
that  at  one  time  he  assigned  as  a  reason  for  not  having 
made  a  will,  that  he  had  already  disposed  of  all  he  had, 
and  had  arranged  that  at  his  death  all  his  property  was  to 
go  to  his  said  two  sons  ;  that  the  said  Jacob  and  Benjamin 
had  resided  with  their  father  on  the  farm  from  their  infancy, 
and  that,  during  the  last  sixteen  years  of  their  father's  life, 
no  visible  change  had  taken  place,  either  in  the  possession  or 
the  o\ynership  of  the  farm  ;  that  upon  several  occasions  the 
said  Joseph  stated  that  his  said  sons  had  taken  good  care 
of  him,  and  were  doing  an  excellent  part  by  him,  there  be- 
ing no  pretence  upon   the  trial  of  any  thing  contrary  to 
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such  statements ;  that,  besides  his  said  two  sons,  the  said 
Joseph  left  as  his  descendants  a  daughter  Mary,  intermar- 
ried with  one  Henry  White,  and  the  said  Dulcena  and 
Surepta,  only  children  of  another  daughter,  who  had  died 
previously  to  the  time  of  his  death,  and  that  the  said 
Maiy,  with  her  husband,  had,  since  the  death  of  her  father, 
quitclaimed  her  supposed  interest  in  the  land  in  contro- 
versy to  the  said  Jacob  and  Benjamin. 

It  is  claimed  by  the  appellants  that,  upon  the  facts  as 
thus  disclosed  by  the  evidence,  they  were  fairly  entitled  to 
a  finding  in  their  favor,  and  to  a  specific  performance  of  the 
parol  contract  set  up  in  their  cross  complaint,  and  that, 
consequently,  the  court  erred  in  overruling  their  motion 
for  a  new  trial. 

To  take  a  parol  contract  for  the  sale  of  lands  out  of  the 
statute  of  frauds,  it  must  be  shown,  amongst  other  things, 
that  the  purchaser  went  into  possession  under  the  contract 
of  sale.  The  mere  continuance  of  a  former  possession,  re- 
ferrible  to  some  other  origin  or  authority,  is  not  sufficient 
Story  Equity,  sees.  762,  76tS ;  Moore  v.  HigbeCy  45  Ind. 
487  ;  Carlisle  v.  Brenjmn/ante^  p.  12. 

In  this  case,  it  was  not  shown  that  the  appellants  went 
into  possession  of  the  land  in  suit  under  the  alleged  con- 
tract of  sale  ;  nor,  indeed,  that  they  went  into  the  full  and 
exclusive  possession  of  the  land  at  all,  at  any  time  during 
the  lifetime  of  their  father. 

Under  such  circumstances  we  can  not  say  that  the  court 
erred  in  its  finding  upon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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INJUNCTION. — CHiitmg     Grwoinq     Tr^es. —  Trespass.^  Hemedy. — Injunction 
will  lie  to  prevent  the  cutting  of  growing   walnut  treo«,   reserved  by  the 
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iiAMS. — Jurvidiction, — The  proper  circuit  court  has  jurisdiction,  in   such 
action. 

From  the  Kosciusko  Circuit  Court. 

C  Clemans  and  A.  C.  Clemans,  for  appellauta. 

HowK,  J. — This  was  a  suit  by  the  nppeuee,  against  the 
appellants,  to  obtain  an  injunction. 

The  appellants  demurred  to  appellee's  complaint,  for  the 
alleged  insufficiency  of  the  facts  therein  to  constitute  a  cause 
of  action,  which  demurrer  was  overruled  by  the  court, 
and  to  this  ruling  they  excepted.  They  then  answered 
the  complaint,  by  a  general  denial  thereof.  The  cause  was 
tried  by  a  jury,  and  a  verdict  was  returned  for  the  ap- 
pellee, that  the  appellants  "  be  restrained  and  enjoined 
from  cutting  down  and  removing  the  walnut  timber  trees 
described  in  plaintift*'s  complaint." 

The  appellants'  motion  in  arrest  of  judgment  having 
been  overruled,  and  their  exception  entered  to  this  deci- 
sion, the  court  rendered  judgment  upon  the  verdict,  that 
the  appellants  be  enjoined  and  restrained  from  cutting  or 
removing  the  walnut  trees  described  in  the  complaint,  and 
that  they  pay  the  costs  of  this  suit. 

In  this  court,  errors  are  assigned  which  call  in  question 
the  sufficiency  of  the  facts  stated  in  appellee's  complaint, 
to  constitute  a  cause  of  action,  and  the  jurisdiction  of  the 
court  below  of  such  cause  of  action. 

In  his  complaint,  the  appellee  alleged,  in  substance,  that 
he  was  the  owner,  and  in  the  peaceable  possession,  of  cer- 
tain real  estate,  particularly  described,  in  Kosciusko  coun- 
ty, Indiana;  that  there  were  growinjr  on  said  real  estate 
fifteen  walnut  trees,  of  the  value  of  sixty  dollars ;  that  the 
appellants  were  cutting  down  said  wnlnut  trees,  without 
right,  and  without  any  license  from  the  appellee ;  that  the 
said  trees  were  young,  and  their  removal  and  destruction 
would  greatly  and  permanently  injure  said  real  estate,  as 
the  appellee  was  retaining  that  part  of  his  real  estate  for  a 
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timber  lot,  and  their  destruction  would  permanently  injure 
such  timber  lot ;  that  the  appellants  had  cut  down 
one  of  said  trees,  and  were  then  threatening  to  cut  down 
and  remove  all  of  them ;  that  the  said  real  estate  was 
improved,  ased  and  occupied  as  a  farm,  and  that  all  of 
the  trees,  which  ought  to  be  removed  therefrom,  had  been 
cleared  and  removed ;  that  the  said  timber  lot  was  need- 
ed and  should  be  maintained,  and  the  destruction  of  any 
of  the  growing  timber  thereon  would  permanently  injure 
said  farm,  and  that,  before  notice  could  be  served  on  the 
appellants,  for  a  hearing  of  this  cause,  they  would  have  cut 
down  and  destroyed  said  walnut  trees.  The  prayer  of  the 
complaint  was  for  a  temporary  restraining  order,  and,  on 
final  hearing,  for  a  perpetual  injunction  against  the  appel- 
lants, restraining  them  from  cutting  down  or  removing  any 
of  said  walnut  trees.  This  complaint  was  duly  verified  by 
the  oath  of  the  appellee. 

By  section  136  of  the  practice  act,  it  is  provided  that  re- 
straining orders  and  injunctions  maybe  granted  "by  the 
circuit  courts  in  their  respective  counties  in  term  time,  or 
by  the  judge  thereof  in  vacation."  2  R.  S.  1876,  p.  92. 
The  appellee's  farm  and  his  tin^ber  trees,  growing  thereon, 
were  situate  in  Kosciusko  county,  and  we  can  conceive  of 
no  possible  reason,  why  the  Kosciusko  Circuit  Court  did 
not  have  full,  complete  and  exclusive  original  jurisdiction 
of  the  appellee's  cause  of  action,  if  he  had  any.  It  is  said 
in  argument,  by  the  appellants'  counsel,  that  the  averments 
of  the  complaint  "  do  not,  in  any  event,  give  the  court 
jurisdiction  of  the  subject  of  the  action,  which  is  no  more 
than  a  trespass."  But  the  Kosciusko  Circuit  Court,  under 
the  first  clause  of  section  28  of  the  code,  has  jurisdiction 
of  actions  of  trespass  "  for  injuries  to  real  property,"  iu 
Kosciusko  county.  2  R.  S.  1876,  p.  44.  The  point  made 
by  counsel,  as  we  understand  it,  goes  to  the  sufficiency  of 
the  appellee's  cause  of  action,  and  not  to  the  jurisdiction 
of  the  court  of  the  subject  of  the  action.  There  is  no  room 
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for  doubt,  as  it  seems  to  us,  in  regard  to  the  court's  juris- 
diction of  the  subject-matter  of  this  action. 

The  real  and  only  question  for  decision  in  this  case,  as 
shown  by  the  record,  is  this :  Is  the  case,  made  by  the 
allegations  of  his  complaint,  one  in  which  the  appellee  was 
entitled  to  the  assistance  of  "the  strong  right  arm  of  the 
law,"  to  prevent  the  threatened  destruction  of  his  growing 
walnut  trees?  It  seems  to  us  that  this  question  ought  to 
be,  and  must  be,  answered  in  the  affirmative.  In  section 
137  of  the  practice  act,  it  is  provided  as  follows  :  "Where 
it  appears  by  the  complaint,  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  and  the  relief,  or  any  part  thereof, 
consists  in  restraining  the  commission  or  continuance  of 
some  act,  the  commission  or  continuance  of  which,  during 
the  litigation,  would  produce  great  injury  to  the  plaintiff; 
*  *  *  *  an  injunction  may  be  granted  to  restrain  such 
act  *  *  until  the  further  order  of  the  court,  which  may 
afterwards  be  modified  upon  motion."    2  R.  S.  1876,  p.  93. 

It  is  insisted  by  appellants'  counsel,  that  the  complaint, 
in  the  case  at  bar,  simply  charged  the  appellants  with  the 
commission,  or  threatened  commission,  of  a  mere  trespass 
in  cutting  down  his  walnut  trees  and  removing  the  same 
from  his  farm  ;  that,for  this  mere  trespass,  the  appellee  had  a 
full  and  complete  remedy,  in  an  action  at  law  for  compensa- 
tion in  damages  for  the  injuries  complained  of ;  and  that,  in 
such  a  case,  the  courts  of  this  State  were  not  authorized 
by  law  to  intervene,  and,  by  injunction,  stop  the  commis- 
sion of  the  threatened  wrong.  It  seems  to  us,  however, 
that  the  appellants'  counsel  have,  to  some  extent  at  least, 
misapprehended  the  case  made  by  the  allegations  of  the 
appellee's  complaint.  The  case  is  not  one  of  threatened 
trespass  merely,  in  which  the  appellee  would  be,  or  might 
have  been,  fully  compensated  in  damages  for  the  actual 
commission  of  the  threatened  injuries.  Walnut  trees  have 
a  value  in  addition  to  the  value  of  the  timber  which  mav 
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be  obtained  therefrom.  Growing  walnut  trees  are  nut- 
bearing  trees,  and,  in  some  parts  of  this  country,  they  are 
cultivate<l  for  the  nuts  or  fruit  they  bear.  Aside  from  this 
quality  of  wahiut  trees,  their  timber  is  possessed  of  peealiar 
qualities  which  render  it  a  valuable  commodity  in  com- 
merce and  manufactures. 

It  seems  to  us,  therefore,  that,  in  the  case  made  by  the 
appellee's  complaint,  an  action  at  law  for  compensation  in 
damages  would  not  have  afforded  him  a  sufficient  and  ad- 
equate remedy  for  the  destruction  and  removal  of  his  wal- 
nut trees.  In  such  a  case,  the  appellee  was  clearly  entitled 
to  a  temporary  order  restraining  the  commission  of  the 
threatened  injuries  during  the  litigation  ;  and  if,  upon  the 
final  hearing,  the  allegations  of  his  complaint  were  sus- 
tained by  a  fair  preponderance  of  the  evidence,  the  court 
did  not  err,  in  our  opinion,  in  granting  him  a  perpetual  in- 
junction against  the  appellants,  as  prayed  for  in  his  com- 
plaint. The  evidence  is  not  in  the  record,  and,  in  its  ab- 
sence, we  are  bound  to  presume  that  it  fully  sustains  the 
finding  and  judgment  of  the  court.  Myers  v.  Murphy^  60 
Ind.  282. 

In  the  case  of  Watson  v.  Sutherland^  5  Wal.  74,  the  law 
in  such  cases  as  the  one  at  bar  is  thus  stated  by  the  8a- 
preme  Court  of  the  United  States  :  "If  the  remedy  at  law 
is  sufficient,  equity  can  not  give  relief,  'but  it  is  not  enoagh 
that  there  is  a  remedy  at  law ;  it  must  be  plain  and  ade- 
quate, or  in  other  words,  as  practical  and  efficient  to  the 
ends  of  justice,  and  its  prompt  administration,  as  the  rem- 
edy in  equity.'         ****:ic*;i;# 

"To  prevent  a  consequence  like  this,  a  court 
of  equity  steps  in,  arrests  the  proceedings  in  limine, 
brings  the  parties  before  it;  hears  their  allegations 
and  proofs,  and  decrees,  either  that  the  proceed- 
ings shall  be  unrestrained,  or  else  perpetually  enjoined. 
The  absence  of  a  plain  and  adequate  remedy  at  law  afiords 
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the  only  test  of  equity  jurisdiction,  and  the  application  of 
this  principle  to  a  particular  case,  must  depend  altogether 
upon  the  character  of  the  case,  as  disclosed  in  the  plead- 
ings." English  v.  Smock,  34  Ind.  115  ;  Clark  v.  The  Jeffer- 
sonvilley  etc.,  B,  JR.  Co.,  44  Ind.'  248. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


HuTCHASON  V.  The  State. 

WrpiTESS. — Busband  and  Wife. — Criminal  Law. — Since  the  taking  effect  of 
the  act  of  Jdarch  15tb,  1879,  Acts  1879,  p.  245,  a  husband  and  wife  are 
conij>etent  witnesses  for  or  against  each  other,  in  all  civil  actiond  or  crimi- 
nal prosecutions  against  them  or  either  of  them,  *'  except  as  to  communi- 
cations made  to  each  other  during  marriage  ;  '*  and,  in  an  action  by  the 
'husband,  for  the  seduction  of  the  wife,  she  can  not  testify. 

From  the  Spencer  Circuit  Court. 

C.  H.  Mason  and  h.  D.  Abbott,  for  appellant. 
T.  W.  Woollen,  Attorney  General,  for  the  State. 

WoRDEN,  J. — The  appellant,  Merritt  Hutchasoh,  '^waa 
indicted  jointly  with  Azariah  Ray,  for  arson,  committed  by 
burning  some  stacks  of  wheat  and  hay,  the  property  of 
Samuel  Oilman. 

Upon  trial  before  a  jury,  the  appellant  was  convicted^ 
and  judgment  was  rendered  against  him,  over  his  motion 
for  a  new  trial. 

The  only  question  raised  is  whether  the  court  erred  in 
not  granting  a  new  trial. 

The  reasons  tiled  for  a  new  trial  were  the  following: 

"  Ist.  Because  the  court  admitted  the  illegal  testimony 
of  Mrs.  Mittie  Hutchason,  wife  of  said  defendant,  on  the 
trial  of  this  cause,  over  the  objection  of  the  defendant. 
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"  2d.    Because  the  verdict  is  contrary  to  the  evidence." 

The  counsel  for  the  appellant  have,  in  their  brief,  discussed 
the  competency  of  some  other  testimony  admitted  in  the 
cause,  but,  as  its  admission  was  not  included  in  the  causes 
assigned  for  a  new  trial,  no  question  upon  its  admission 
can  arise  here. 

We  proceed  to  the  causes  assigned  in  the  motion  for  a 
new  trial. 

Mrs.  Hutchason,  the  wife  of  the  defendant,  was  called 
upon  by  the  State,  and  permitted  to  testify,  as  a  witness  in 
the  cause,  over  the  objection  and  exception  of  the  appel- 
lant.   In  this  no  error  was  committed. 

The  1st  section  of  the  act  of  March  11th,  1867,  2  R.  8. 
1876,  p.  132,  provides,  "  That  every  person  of  competent 
age,  may  be  a  witness  in  any  civil  or  criminal  cause  or  pro- 
ceeding, and  no  person  shall  be  disqualified  as  a  witness bj 
reason  of  interest  in  the  event  of  that  or  any  other  action, 
or  because  such  person  is  a  party  in  said  action  or  pro- 
ceeding other  than  criminal,"  etc. 

This  provision,  standing  alone,  is  broad  enough  to  make 
husband  and  wife  competent  witnesses  for  or  against  each 
blf)^  \ti  all  cases,  and  to  make  parties  competent  in  cases 
o^j^r  than  criminal.  It  may  be  observed  that  a  sabse- 
quent  law.  Acts  1873,  p.  227,  makes  it  competent  for  the 
defendant  in  a  criminal  prosecution  to  testify  in  bis  own 
behalf. 

But  the  2d  section  of  the  act  of  March  11th,  1867, 
materially  modified  the  1st,  in  respect  to  the  competency 
of  certain  persons,  as  insane  persons,  children,  husband 
and  wife  in  certain  cases,  and  in  respect  to  certain  evi- 
dence, as  confidential  communications  between  attorney 
and  client,  physician  and  patient,  clergy  and  laity.  Bat 
the  2d  section  of  the  act  was  amended  in  1879,  see 
Acts  1879,  p.  245,  and  we  set  out  enough  of  the  amended 
section  to  develop  the  point  here  involved,  as  follows : 


NOVEMBER  TERM,  1879.  451 


Hutchason  v.  The  State. 


"  Persons  insane  at  the  time  of  examination  ;  children  un- 
der ten  years  of  age  and  incapable  of  properly  understand- 
ing the  facts  about  which  they  are  examined  ;  attorneys  at 
law  as  to  confidential  communications  from  a  client,  or  advice 
given  to  such  clients  ;  physicians  as  to  matters  confided  to 
them  in  course  of  their  profession  ;  clergymen  concern- 
ing confessions  made  to  them  in  course  of  discipline 
enjoined  by  the  church ;  husband  and  wife  as  to  communi- 
cations made  to  e^eh  other  during  marriage  shall  not,  in 
any  case,  be  competent  witnesses,  unless  with  the  consent 
of  the  party  making  such  confidential  communications  : 
Provided y  That  in  suits  by  the  husband  for  the  seduction  of 
the  wife,  the  wife  shall  not  be  a  competent  witness." 

It  is  thus  seen  that  the  1st  section  of  the  act  of  1867 
made  the  husband  and  wife  competent  witnesses  for  or- 
against  each  other,  except  so  far  as  it  was  modified 
by  the  provisions  of  the  2d  section ;  and  the  2d,  as 
amended,  only  modifies  the  1st,  in  respect  to  husband  and 
wife,  to  the  extent  of  excluding  their  testimony  "  as  to 
communications  made  to  each  other  during  marriage,''  and 
the  testimony  of  the  wife  in  suits  by  her  husband  for  her 
seduction.  In  all  other  cases,  and  in  all  other  respects, 
the  statute  has  made  husband  and  wife  competent 'fit- 
nesses for  or  against  each  other.  The  legislative  intent  is 
80  apparent,  and  the  language  of  the  statute  so  explicit, 
that  no  room  exists  for  construction  or  doubt. 

Mrs.  Hutchason  did  not  testify  to  any  communication 
made  to  her  by  her  husband. 

The  case,  it  seems  to  us,  was  not  made  out  so  satisfac- 
torily as  might  be  wished;  yet  we  can  not  say  that  the  evi- 
dence, which  we  have  carefully  read,  was  not  sufficient  to 
satisfy  the  mind,  beyond  a  reasonable  doubt,  of  the  appel- 
lant's guilt. 

The  judgment  below  is  affirmed,  with  costs. 
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MoBTOAOE  BY  ^XUCVTOK,— Borrowing  Money  to  pay  Decedent's  Debts.— 
Widow. — Appearance  of  Infant  by  Aitoi-ney. — Notice. — Coverture. — Ratxfea- 
iion. — A  testator  devised  his  real  astate  in  equal  proportions,  in  foe-simple, 
to  his  widow  and  their  two  minor  children,  appointing  the  widow  exec- 
utrix, and  devising  the  whole  of  the  real  estate  to  her  until  the  majority 
of  the  youngest  child,  for  the  purpose  of  paying  his  debts  and  supporting 
her  and  the  children  from  the  rents.  Subsequently  she,  as  executrix,  dur- 
ing the  minority  of,  and  without  notice  to,  the  ch*ildren,  and  during  the 
existence  of  a  second  marriage  relation  entered  into  by  her,  petitioned  for 
and  obtained  an  order  of  court  authorizing  her  to  borrow  money  to  pay 
debts  of  the  estate,  and  to  execute  therefor  her  promissory  note  and  a 
mortgage  on  tho  testator's  lands  to  secure  the  same.  She  thereupon  bor 
rowed  the  money,  and,  without  the  knowledge  or  consent  of  her  husband, 
executed  such  note  and  mortgage.  When  the  children  attained  their 
majority,  they  brought  an  action  against  the  executrix  and  the  holder  of 
the  note  and  mortgage  to  cancel  the  mortgage,  and  quiet  their  title,  allege 
ing  the  foregoing  facts  in  the  complaint. 

Held,  that  the  mortgage  was  absolutely  void  as  against  the  children. 

Held^  also,  that  an  appearance  by  the  infants,  by  attorney,  to  resist  the  report 
of  a  master  commissioner  recommending  the  confirmation  of  such  mort- 
gage, does  not  bind  them. 

Hddj  also,  that  they  could  not  ratify  such  void  mortgage,  on  attaining  their 
majority. 

Held  also,  the  contrary  not  being  alleged,  that  it  is  presumed  that  the  widow 
took  under  the  law  and  not  under  the  will.     And,  therefore. — 

Heldy  also,  that  though  the  widow,  as  executrix,  was  bound  by  such  order  of 
court,  the  mortgage  does  not  bind  her  real  estate. 

Prom  the  Tippecanoe  Circuit  Court. 

J.  M.  Larue^  F.  B.  Everett  and  R.  JoveSj  for  appellants. 
A.  Pai^sons,  F,  W.  Coombs,  J.  A.  Hensey  and  T.  A.  Stuart, 
for  appellees. 

BiDDLE,  J. — Complaint  to  cancel  a  mortgage  and  declare 
it  void,  as  follows : 

"The  plaintiffs  herein,  Finley  James  McLarin  and 
Elizabeth  N.  Harris,  formerly  Elizabeth  N.  McLarin,  com- 
plain of  the  defendants,  Mary  C.  Wetherill,  administra- 
trix  with   the   will   annexed   of    the    estate   of    Charles 


NOVEMBER  TERM,  1879.  458 

1 _«^ 


Wetherill,  Administratrix,  et  aL  v,  Harris  ei  aL 


Wetherill^deceasedjaiid  Maria  A.  Hensey,  formerly  McLarin, 
and  say,  tliat  heretofore,  to  wit,  in  the  month  of  October, 
A.  D.  1864,  Fowler  McLarin,  the  father  of  these  plaintifis, 
died  in  the  county  of  Tippecanoe  and  State  aforesaid,  tes- 
tate, leaving  these  plaintiffs,  his  only  children,  and  Maria 
A.  Hensey,  formerly  Maria  A.  McLarin,  widow  of  the  said 
Fowler  McLarin,  deceased,  and  motlier  of  these;  plaintifis, 
and  one  of  the  defendants  herein,  surviving  him,  the  said 
Fowler ;  and  the  decedei.t,  by  his  said  will,  nominated  and 
appointed  the  said  defendant  Maria,  and  Charles  Alderman, 
executors  of  said  last  will  and  testament ;  and  afterwards, 

to  wit,  on  the  —  day  of ,  1865,  said  Maria,  widow  as 

aforesaid,  offered  said  will,  and  the  same  was  duly 
probated,  in  the  said  county  of  Tippecanoe  and  State 
aforesaid. 

*'And  plaintiffs  say,  that  the  said  Maria,  widow  of  said 
decedent,  was   duly  qualified  to  act   under  said  will,  and 

afterwards,  to  wit,   on   the day  of ,  1868,  said 

Maria  entered  upon  the  discharge  of  her  duty,  as  such  ex- 
ecutrix of  said  will. 

"Plaintiffs  further  aver,  that  said  Fowler  McLarin,  at 
his  death,  was  seized,  in  fee-simple,  of  a  large  amount  of 
real  estate,  situate  in  said  county  of  Tippecanoe  and  State 
of  Lidiana,  among  which  was  a  certain  lot,  numbered  one, 
in  Mathias  Peterson's  Addition  to  the  town,  now  city,  of 
Lafayette,  Lidiana;  also  certain  other  lots,  situate  in  the 
city  of  Lafayette,  Indiana,  and  described  as  follows,  to 
wit :  one  (1),  two  (2),  six  (6)  and  seven  (7),  in  Bixler's  Ad- 
dition to  the  city  of  Lafayette,  Indiana. 

"And  plaintiffs  say,  by  the  express  provisions^  made  and 
contained  in  decedent's  will,  said  decedent  devised  all  of 
his  real  estate,  of  which  he  died  seized,  among  which  was 
the  said  lot  No.  1,  as  before  described,  also  lots  1,  2,  6  and 
7,  in  Bixler's  Addition  to  Lafayette,  Indiana,  to  his  said 
wife,  the  said  Maria,  widow  as  aforesaid,  Finley  James  Me- 
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Larin,  son  of  said  Fowler  MeLarin,  the  decedent,  and 
the  said  Elizabeth,  daughter  of  the  said  decedent,  jointly. 

"And  said  will,  so  made  as  aforesaid,  further  provided, 
that  the  said  Maria  should  have  and  use  the  income  of  said 
real  estate  so  devised  to  his  said  wife  and  children,  for 
her  own  support,  and  for  the  support  and  education  of  hie 
said  children,  Pinley  J.  and  Elizabeth  N.,  plaintiffs  here- 
in, until  they,  the  said  Finley  J.  and  Elizabeth  N.,  should 
arrive  at  the  age  of  twenty-one  years.  And  said  decedent 
further  provided  in  his  said  will,  that,  when  the  said  Fin- 
ley  J.  and  Elizabeth  N.  should  arrive  at  the  age  of  twenty- 
one  years,  then  the  real  estate  of  which  the  said  Fowler 
died  seized,  among  which  was  the  real  estate  described  as 
lot  No.  1,  in  Mathias  Peterson's  Addition  to  the  town,  now 
city,  of  Lafayette,  also  lots  1,  2,  6  and  7,  in  Bixler's  Addi- 
tion to  Lafayette,  Indiana,  should  be  equally  divided  be- 
tween the  said  Maria,  Finley  J.  and  Elizabeth  N. 

"And  plaintiffs  say  they  are  now,  and  were  prior  to  the 
commencement  of  this  suit,  respectively,  of  the  ages  of 
twenty-one  years  ;  and  they  further  aver,  that  after  the 
said  Maria,  executrix  as  aforesaid,  had  entered  upon  the 
discharge  of  her  said  trust,  as  aforesaid,  she,  the  said  Ma- 
ria, filed  her  certain  petition  as  the  executrix  of  said  dece- 
dent's will,  addressed  to  the  Judge  of  the  Tippecanoe 
Common  Pleas  Court,  of  said  county  of  Tippecanoe,  ask- 
ing said  court,  among  other  things,  to  grant  her,  the  stud 
Maria,  executrix  of  said  will,  an  order  to  incumber,  by  way 
of  mortgage,  the  property  devised  by  the  decedent,  in  his 
said  will,  to  the  said  Maria,  Finley  J.  and  Elizabeth  N., 
jointly,  as  aforesaid. 

"And  the'  plaintiffs  further  aver,  that  afterwards,  to  wit, 
on  the  17th  day  of  March,  1870,  said  court,  on  said  petition 
so  filed  by  said  executrix  of  said  will,  granted  to  the  said 
Maria,  executrix  as  aforesaid,  an  order  authorizing  and 
empowering  the  said  Maria  to  incumber,  by  way  of  mort- 
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gage,  said  property  so  devised  by  said  decedent,  in  man- 
ner and  form  as  aforesaid. 

"And  plaintiffs  aver  that  they  were,  at  ^  the  time  of  the 
filing  of  said  petition  and  granting  of  the  order  by  said 
court,  minors,  and  were  not  made  parties  to  said  proceed- 
ings; and  they  aver,  in  pursuance  of  said  order  granted  by 
said  common  pleas  court,  the  said  Maria,  as  executrix  as 
aforesaid,  borrowed  a  large  sum  of  money  to  wit,  the  sum  of 
($1,100.00)  eleven  hundred  dollars,  from  John  Levering,  for 
which  she  executed  her  certain  promissory  note,  and  to 
secure  said  note  she  executed  a  certain  mortgage,  covering 
and  embracing  said  lot  No.  1,  in  Mathias  Peterson's  Addi- 
tion to  the  town,  now  city,  of  Lafayette,  Indiana,  cover- 
ing, also,  lots  Nos.l,  2,  6  and  7,  in  Bixler's  Addition  to 
Lafayette,  Indiana,  the  identical  property  devised  by  said 
decedent  in  his  said  last  will,  jointly  to  these  plaintiffs 
and  the  said  Maria ;  that  the  said  Maria  delivered  the  said 
note  and  mortgage  to  the  said  John  Levering,  and  said 
note  and  mortgage  was  duly  recorded  in  the  recorder's 
office  of  said  county  of  Tippecanoe,  and  the  State  afore- 
said. 

"And  the  plaintiffs  aver  that  said  John  Levering,  owner 
of  said  note  and  mortgage,  on  the  15th  day  of  July,  A. 
D.  1870,  assigned  said  note  and  mortgage,  in  writing,  to 
one  Charles  Wetherill,  now  deceased,  of  whose  estate  the 
said  defendant  Marv  C.  Wetherill  is  administratrix  with 
the  will  annexed,  and  the  said  Mary  C.  Wetherill,  admin- 
istratrix as  aforesaid,  now  holds  said  note  and  mortgage 
as  aforesaid. 

"  And  the  plaintiffs  further  aver,  that  at  and  be- 
fore the  filing  of  said  petition  in  said  court,  and  at  and 
before  the  time  of  the  execution  of  the  said  mortgage  and 
its  delivery  to  said  Levering,  the  said  Maria  A.  Hensey 
was,  and  still  is,  a  married  woman,  the  wife  of  one  Samuel 
Hensey,  and  that   the  said  Hensey,  husband  of  the  said 
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Maria,  did  not  join  with  her  in  the  execution  of  said  mort- 
gage, but  that  the  same  was  executed  by  said  Maria, 
without  the  knowledge  of  her  said  husband. 

"And  the  plaintifls  aver  and  say,  that  at  the  time,  to 
wit,  in  the  month  of  March,  A  D.  1870,  the  said  Maria 
filed  her  said  petition,  and  at  the  same  time  the  said  court 
of  common  pleas  granted  the  said  order  hereinbefore  re- 
ferred to,  to  the  said  Maria,  to  mortgage  said  real  estate 
so  mortgaged,  that  there  were  no  debts,  legal  or  equitable, 
existing  against  the  said  estate  of  the  said  Fowler  McLa- 
rih,  deceased. 

"And  plaintiffs  say,  that  the  defendants  claim  to  hold 
a  lien  on  said  lot  numbered  1,  also  lots  1,  2,  6  and  7,  iu 
Bixler'3  Addition  to  Lafayette,  Indiana,  as  before  de- 
scribed, on  account  of  her  said  mortgage,  executed  by  said 
defendant,  Maria,  executrix  as  aforesaid. 

"And  plaintiffs  aver,  that  they  are  the  owners  of  the 
undivided  two-thirds  of  said  lot  No.  1  in  Mathias  Peterson's 
Addition  to  the  town,  now  city,  oi  Lafayette,  Indiana, 
also  they  are  the  owners  of  the  undivided  two-third8 
of  lots  1,  2,  6  and  7,  in  Bixlers  Addition  aioresaid,  the 
identical  property  mentioned  in  said  mortgage,  held  by 
said  defendant  by  virtue  of  the  devise  made  by  the 
said  Fowler  McLariu,  deceased,  m  his  said  will  and 
that  the  defendant  Maria  has,  in  her  own  right,  the 
undivided  one-third  ot  said  property;  that  llie  pre- 
tended mortgage  so  held  by  said  defendant,  on  the  said 
lots  numbers  1,  2,  6  and  7,  m  Bixlers  Addition  to  Lafay- 
ette, aforesaid,  owned  by  these  plaintiffs  as  atoresaid,  i8  a 
cloud  now  resting  on  their  said  title. 

"Wherefore  the  plaintiffs  pray.  that,  the  defendants  be 
required  to  produce  the  said  pretended  mortgage  in  court ; 
that  the  said  pretended  mortgage  be  decreed  by  said  court 
to  be  void  and  of  no  force  or  effect ;  that  it  be  declared  to 
be  no  lien  on  said  real  estate ;  that  the  said  pretended 
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mortgage  be  cancelled,  and  that  the  plaintifis  have  all 
other  proper,  relief  in  the  premises/* 

The  second  paragraph  of  the  complaint  is  so  essentially 
the  same  as  the  first  that  it  need  not  be  stated. 

lu  the  course  of  the  proceedings,  Finley  J.  McLarin 
died,  and  his  interest  in  the  lots  in  controversy  descended 
to  his  co-plaintiff  Elizabeth  N.  Harris,  and  to  the  defend- 
ant Maria  A.  Hensey,  in  equal  parts.  Upon  the  sugges- 
tion of  record  of  Finley's  death,  the  case  was  prosecuted 
subsequently  in  the  name  of  Elizabeth  N.  Harris,  above,  as 
plaintiff. 

After  filing  the  second  paragraph  of  complaint,  the  ap- 
pellant Wetherill  filed  separate  demurrers  to  the  first  and 
second  paragraphs  of  complaint,  assigning  for  cause  :  1st, 
that  there  is  a  defect  of  parties  plaintiflB;  2d,  that  there  is 
a  defect  of  parties  defendants ;  3d,  that  neither  of  said  par- 
agraphs states  facts  suflicientto  constitute  a  cause  of  action. 

The  court  sustained  the  demurrer  to  the  second  para- 
graph of  the  complaint,  upon  the  ground  that  there  was  a 
defect  of  parties,  that  Maria  A.  Hensey  -  was  a  necessary 
party  defendant,  to  which  the  plaintiff  below  excepted. 
Leave  was  granted  the  appellees  to  amend  their  com- 
plaint, which  was  done  by  making  Maria  A.  Hensey  a 
party  defendant  to  this  suit.  At  the  same  time  Maria  A. 
Hensey  appeared  to  the  action  and  filed  a  written  waiver 
of  issuance  and  service  of  process  on  her  in  said  action,  the 
execution  of  which  was  properly  proved. 

At  this  stage  of  the  proceedings,  John  Levering,  upon  his 
petition,  was  made  a  party  defendant.  Levering  filed  a  de- 
murrer to  the  plaintiffs'  complaint,  and  he  set  out,  as  reasons 
therefor :  1st.  That  there  is  a  defect  of  parties  plaintiffs ;  2d. 
That  there  is  a  defect  of  parties  defendants,  in  this,  that  the 
siiid  Maria  A.  Hensey  is  shown  by  the  complaint  to  be  a  mar- 
riedwoman,  and  had  no  power  to  waive  the  process  tiled  i^i 
this  cause,  and  she  is   not  brought  into  court  by  process. 
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and  her  husband  is  not  joined  with  her  as  a  party  defend- 
ant ;  3d.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  this  defendant,  or  any 
of  said  defendants. 

The  court  overruled  Levering's  demurrer,  and  held  the 
complaint  sufficient  in  law,  as  to  him,  to  which  Levering 
excepted.     Levering  then  filed  the  following  answer : 

"The  defendant  Juhn  Levering,  for  separate  answer  to 
said  plaintiffs'  complaint,  says  that  he  admits  the  death  of 
said  Fowler  McLarin,  testate,  as  stated  in  the  complaint ; 
also  that  said  testator,  by  his  will,  devised  all  his  estate, 
real  andpei^onal,tohis  widow,  now  Maria  A.  Heusey,  since 
intermarried  with  Samuel  Uensey,  and  his  two  children, 
said  plaintiffs,  Finley  J.  McLariii  and  Elizabeth  N.Harris, 
formerly  McLarin ;  and  by  said  will  gave  to  said  Maria 
the  rents  and  profits  of  said  real  estate,  until  said  Finley 
James  McLarin,  then  an  infant  of  the  age  of  eleven  years, 
should  arrive  at  the  age  of  twenty -one  years ;  and  by  said 
will  directed  that  said  real  estate  should  not  be  sold  until 
said  Finley  James  should  arrive  at  majority.  And  said  de- 
fendant says,  that  said  Maria  qualified  as  such  executrix, 
and  entered  upon  the  duties  of  her  said  trust,  and,  in  pur- 
suance of  the  provisions  of  said  will,  erected  a  house  on  said 
real  estate,  and  expended  large  sums  in  payment  therefor, 
for  the  debts  of  said  testator,  for  the  expenses  of  said  trust, 
and  for  the  maintenance  of  herself  and  her  said  children. 
And  said  Maria,  in  the  execution  of  said  trust,  on  the  3d 
day  of  March,  1870,  made  her  report  to  the  common 
pleas  court  of  said  county,  by  which  report,  under  the 
oath  of  said  Maria,  it  is  shown  that  there  was  a  balance dae 
her,  on  account  of  said  trust  and  moneys  expended  there- 
for, the  sum  of  $1,325.82,  and  that  it  would  be  necessary  to 
sell  realty  of  said  decedent  to  pay  the  debts  of  said  estate, 
which  report  was  by  said  court  referred  to  a  master  com- 
missioner of  said  court,  to  inquire  into  the  correctness  of 
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the  same.  And  said  plaiiitiiFs,  Finley  James  McLarin  and 
Elizabeth  N.  Harris,  appeared  to  said  proceedings,  by  Cof- 
frotb  &  Ward,  their  attorneys,  and  entered  their  objections 
to  the  matters  charged  in  said  report,  and  such  proceed- 
ings were  had  before  said  master,  and  in  said  court,  that 
said  report  was  in  all  things  approved,  and  afterwards,  on 
the  17th  day  of  March,  1870,  a  report  of  the  proceedings 
in  said  trust,  said  Maria  filed  her  petition  in  said  court, 
asking  that,  instead  of  selling  the  realty  of  said  estate,  that 
ahe  have  authority,  in  carrying  out  the  provisions  of  said 
will,  to  borrow  $1,100.00,  and  save  the  said  realty  from  sale, 
which  petition  was  granted  by  said  court,  and,  in  pursu- 
ance thereof,  the  money  borrowed  of  this  defendant,  and 
said  mortgage  executed,  approved  by  said  court,  upon  a 
report  made  by  said  Maria,  and  said  mortgage  delivered  to 
him,  and  by  him  afterwards  assigned,  as  shown  in  said 
complaint. 

"  That  afterwards,  viz.,  on  the  18th  day  of  March,  1870, 
said  Maria  filed  her  further  report  and  resignation  of 
said  trust,  in*  which  she  accounted  for  said  sum  of 
$1,100.00,  as  aforesaid,  and  showed  that  the  same  had 
been  applied  to  pay  the  indebtedness  of  said  estate  and 
the  expenses  of  said  trust,  for  the  benefit  of  said  plaintiffs 
and  herself,  and  that  there  was  yet  due  her  the  sum  of 
$629.97,  which  report  was  then  approved  by  the  court,  and 
said  resignation  accepted,  and  one  Edward  Asher  was 
afterwards  appointed  administrator  de  bonis  non  of  the 
said  estate,  with  the  will  annexed;  that  afterwards 
Asher  resigned  said  trust,  and  afterwards  said  Maria  A. 
Hensey  was  duly,  by  the  Tippecanoe  Circuit  Court,  then  hav- 
ing jurisdiction  of  such  matters,  appointed  administratrix 
of  the  said  estate,  with  the  will  annexed,  and  she,  on  the 
19th  day  of  November,  1875,  filed  her  final  report  in  said 
estate,  in  which  she  claimed  credit  for  said  balance  of 
$629.97,  and  showed  that  said  estate  was  yet  indebted  to 
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her,  in  the  sum  of  J54.89,  which  report  was  referred  to  A. 
Orth  Behm,  master  commissioner  of  said  court,  who,  after 
due  examination,  reported  the  same  correct,  and  said  re- 
port was  approved  by  the  court,  and  said  Maria  dis- 
charged. 

"Wherefore  said  defendant  says,  that  it  was  necessary 
that  said  money  should  be  borrowed,  when  the  same  was 
done,  to  carry  into  effect  the  wishes  of  said  testator,  ex- 
pressed in  his  said  will,  and  that  said  plaintiffs  and  said 
Maria  A.  Ilensey  have  received  the  benefits  of  said  money, 
so  loaned  as  aforesaid,  and  that  they  are,  in  equity  and 
good  conscience,  estopped  from  denying  the  validity  of  the 
mortgage,  and  from  refusing  to  have  said  loan  declared  a 
lien  on  said  real  estate,  so  mortgaged  as  aforesaid,  and  to 
prevent  the  sale  of  which  said  money  was  borrowed. 

"  He  therefore  prays  that  said  loan  be  declared  a  lien  on 
the  said  real  estate  described  in  the  complaint,  that  said 
plaintiffs  take  nothing  by  their  suit,  and  that  the  rights 
of  his  assignee  in  said  mortgage  be  quieted,  and  for  such 
other  and  further  relief  as  may  be  proper." 

Subsequently,  Levering  filed  a  second  paragraph  of  an- 
swer as  follows: 

"  The  defendant,  for  a  second  paragraph  of  answer  to  the 
complaint  herein,  filed  by  leave  of  said  court,  says,  that  he 
admits  the  death  of  Fowler  McLarin,  testate  ;  that  he  de- 
vised all  his  real  estate  to  his  widow,  Maria,  now  Maria  A. 
Hensey,  and  his  two  children,  said  plaintiffs,  Finley  James 
McLarin  and  Elizabeth  N.  Harris,  formerly  McLarin,  and 
by  his  last  will  devised  the  profits  of  said  real  estate 
to  said  Maria,  until  said  Finley  J.,  then  eleven  years 
old,  should  arrive  at  twenty-one  years,  and  directed 
that  said  real  estate  should  not  be  sold  until  said  Fin- 
ley James  should  arrive  at  majority.  Defendant  says, 
that  said  testator  directed  in  his  said  will,  that  a  house 
should  be  erected  on  said    real  estate,  and   in  his  lifetime 
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entered  into  a  contract  for  the  building  of  the  same,  which 
contract  was  completed  by  the  defendant  Maria  A.  Ilensey, 
who  alone  qualified  as  executrix  of  said  will  ;  that,  in  car- 
rying out  the  provisions  of  said  will,  said  Maria,  as  execu- 
trix, contracted  debts  for  the  erection  of  said  house,  which 
debts  were  Hens  on  the  real  estate  so  devised  to  her  and 
said  plaintifts,  as  aforesaid.  Taxes  accumulated,  which 
were  also  liens  on  said  real  estate  said  taxes  amounting  in 
March,  1870,  to  $186.89  for  State  and  county  taxes,  and 
$165.97  for  corporation  taxes  of  the  city  of  Lafayette,  aud 
said  Maria,  executrix  as  aforesaid,  on  the  3d  day  of  March, 
1870,  made  her  report  to  the  common  pleas  court  of  said 
county,  showing  under  her  oath,  that  a  balance  had  accu- 
mulated against  said  estate,  of  $1,325.82,  besides  taxes  and 
assessments  for  street  improvement,  (which  street  improve- 
ment had  been  made  under  the  authority  of  the  Mayor  and 
Common  Council  of  the  city  of  Lafayette,  and  amounted 
to  a  large  sum,  viz.,  six  hundred  dollars,  and  were  a  lien 
on  said  real  estate,)  and  said  executrix  reported  to  said 
court  that  she  expected  to  be  compelled  to  sell  a  part  of 
the  real  estate  of  said  decedent,  to  pay  said  debts,  which 
debts  were  liens  upon  said  real  estate,  which  report  was  by 
said  court  referred  to  a  master  commissioner  of  said  court, 
to  inquire  into  the  correctness  of  the  same.  And  said 
plaintiffs  appeared  to  said  report  before  said  master,  by 
Coflroth  &  Ward,  attorneys  for  said  plaintifts,  and  entered 
objections  to  the  same.  And  such  proceedings  were  had 
before  said  master  and  in  said  court,  that  said  report  was 
approved.  And  said  executrix,  as  a  part  of  said  proceed- 
ings, on  the  17th  day  of  March,  1870,  at  the  same  terra  of 
said  court,  filed  her  petition  set  forth  in  the  complaint,  ask- 
ing, for  the  purpose  of  avoiding  a  sale  of  part  of  said  prem- 
ises, that  she  be  permitted  to  borrow  money^  and  mortgage 
her  own  interest  and  the  interests  of  said  plaintifts,  in  the 
real  estate  described  in  the  complaint,  to  borrow  $1,100.00, 
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for  the  purpose  of  paying  the  liens  of  real  estate,  and  to 
eacry  out  the  provisions  of  said  will,  until  said  Pinley  J. 
McLarin  became  of  full  age ;  that  said  order  was  granted, 
and  upon  the  faith  of  said  report  of  said  order,  and  of  the 
representations  of  said  Maria  Hensey  and  her  attorney,  that 
said  money  was  needed  to  preserve  said  real  estate  from 
sale,  and  pay  liens  thereon,  this  defendant  loaned  said 
money  and  took  said  mortgage,  which  he  afterwards  as- 
signed to  said  Wetherill,  and  this  defendant  charges  that 
said  money  was  borrowed  for  the  purpose  of  relieving  said 
real  estate  as  aforesaid,  and  said  Maria  intended  to  pledge 
her  separate  estate  for  the  payment  thereof,  as  well  as  the 
interests  of  the  plaintiffs  in  the  real  estate  described  in  said 
mortgage,  to  secure  the  repayment  of  said  loan.  And  de- 
fendant avers,  that  on  the  18th  day  of  March,  1870,  said 
Maria  filed  her  report  and  resignation  of  said  trust,  in 
which  she  charged  herself  with  said  sum  of  $1,100,  and 
showed  that  said  estate  was  still  indebted,  on  account  of 
the  matters  aforesaid,  the  sum  of  J629.97,  which  report  was 
approved  and  the  resignation  accepted,  and  Edward  Ash- 
er  was  appointed  administrator  of  said  estate  with  the  will 
annexed  ;  that  he  afterwards  resigned,  and  said  Maria 
was  by  this  court  reappointed ;  that  on  the  17th  day  of 
November,  1865;  she  filed  her  final  settlement  of  said  trust, 
in  which  she  clainied  credit  for  said  sum  of  $629.97,  which 
report  was  approved  by  this  court,  and  she  was  discharged. 

"And  this  defendant  avers  that  said  Elizabeth  N.  Har- 
ris, when  of  full  age,  and  said  Maria  A.  Hensey,  have,  in 
writing  confirmed  said  mortgage. 

"  Wherefore  the  defendant  says  that  said  sum  of 
$1,100.00  so  borrowed  as  aforesaid,  which  remains  unpaid, 
should  be  declared  a  lien  upon  the  real  estate  so  mort- 
gaged, and  he  prays  that  said  mortgage  be  declared 
valid,  and  if  this  be  denied,  that  said,  Mary  C.  Wetherill 
as  administratrix,  be  declared  to  hold  a  lien   on   the  real 
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estate  described  in  the  mortgage,  and  on  the  interest  of 
each  of  the  said  owners  thereof,  for  the  security  of  the  re- 
payment  of  said  sum,  with  the  interest  thereon;  and,  if 
this  be  denied,  then  that  the  same  be  declared  a  lien  on 
the  interests  of  Maria  A.  Hensey  and  Elizabeth  N.  Harris  in 
said  real  estate ;  and,  if  this  be  denied,  that  the  same 
may  be  declared  a  lien  on  the  interest  of  the  defend- 
ant Maria  A.  Hensey,  in  said  real  estate,  and  for  all  other 
proper  relief." 

Mary  C.  Wetherill  filed  what  is  called  her  answer  and 
cross  complaint,  making  the  original  plaintiffs,  and  her  co- 
defendants  Maria  A.  Hensey  and  John  Levering,  defend- 
ants thereto,  as  follows : 

"  The  defendant  Mary  C.  Wetherill,  as  administratrix 
aforesaid,  by  way  of  answer  to  the  complaint,  and  also  by  way 
of  cross  complaint  against  the  plaintifis,  and  also  said  de- 
fendant Maria  A.  Hensey  and  said  defendant  John  Lev- 
ering, says,  that  she  is  the  administratrix  of  Charles 
M.  Wetherill,  deceased,  her  late  husband ;  that  said  Maria  A. 
Hensey,  at  the  date  thereof,  executed,  as  executrix  of 
Fowler  McLarin,  deceased,  the  note  and  mortgage  de- 
scribed in  the  complaint,  to  John  Levering,  for  a  loan  of 
money  designated  in  said  note ;  that  said  Levering  assign- 
ed and  transferred  and  delivered  said  note  to  Charles 
M.  Wetherill  in  his  lifetime,  and  the  same  is  now  held  by 
Mary  C.  Wetherill,  as  his  administratrix  : 

"  *  For  value  received  I  sell  and  assign  this  note  to 
Charles  M.  Wetherill.  John  Levering.' 

"And  that  note  is  due  and  wholly  unpaid. 

"  This  defendant  admits  the  death  of  Fowler  McLarin, 
the  making  and  probate  of  his  will,  as  stated  in  the  com- 
plaint, and  that  the  plaintiffs  andsaid  Maria  A.  Hensey  are 
the  legatees  and  devisees  under  said  will,  and  as  such  have 
title  to  the  lots  described  in  the  complaint,  devised  from 
said  testator. 
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"  This  defendant  further  says,  said  Maria  A.  Hensey 
alone  qualified  as  executrix  of  said  will,  and  entered  upon 
her  duties  as  such  ;  the  said  executrix,  as  such,  expended 
large  sums  of  money  as  directed  by  said  will,  and  on  the 
3d  day  of  March,  1870,  filed  her  report  in  the  common 
pleas  court,  showing  such  expenditures,  and  that  the  sums 
so  expended  exceeded  the  moneys,  etc.,  which  came  to  her 
hands  as  such  executrix,  in  the  sum  of  $1,325.82,  and  it 
would  be  necessary  to  sell  realty  to  pay  this  sum  and  un- 
pai(f  taxes,  etc.,  which  report  was  referred  to  a  master 
commissioner,  before  whom  the  plaintiflTs  appeared  by 
Cofiroth  &  Ward,  as  their  attorneys,  and  objected  to 
certain  items  in  the  account,  but  said  master  reported  the 
account,  as  stated,  correct,  and  it  was  approved ;  after- 
wards, on  the  17th  day  of  March,  1870,  said  executrix 
filed  her  petition  as  such  in  said  court,  and  as  a 
part  of  the  proceedings  m  said  estate,  asking  that, 
instead  of  selling  realty  to  pay  debts,  she  might,  to 
carry  out  the  provisions  of  said  will,  be  authorized 
to  borrow  $1,100.00,  which  petition  was  granted  by 
said  court,  and,  in  pursuance  thereof,  the  money  se- 
cured by  said  note  and  mortgage  was  borrowed  of  the 
defendant  Levering,  and  she  re{)orted  the  same  to  the  said 
court,  as  also  a  copy  of  the  said  note  and  mortgage,  and 
the  same  was  approved  by  the  court,  and  then  delivered 
to  said  Levering ;  that,  on  the  18th  day  of  March,  1870, 
said  executrix  filed  in  said  court  a  further  report,  in  which 
she  charged  herself,  as  such  executrix,  with  said  money  so 
borrowed,  and  accounted  for  the  same,  showing  there  was 
then  still  due  her  from  said  estate  $629.97.  And  said  re- 
port was  approved  by  said  court,  and  said  executrix  was 
discharged  at  her  own  request ;  that  all  these  proceed- 
ings by  said  executrix  were  in  said  court,  at  the  same  terra 
thereof,  and  form  parts  of  the  same  record,  and  were  all 
before  said  court,  and  should  all  be  taken  together. 
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"  That  afterwards  Edward  Asher  became  administrator 
of  said  estate,  with  the  will  annexed,  and  subsequently  re- 
signed and  was  discharged  as  such,  and  afterwards  said 
executrix  became  such  again,  and  on  the  19th  day  of  No- 
vember, 1875,  filed  her  final  report  in  this  court,  in  which 
she  claimed  credit  for  the  $629.97  above  named,  and  the 
report,  with  this  credit  allowed,  was  approved  by  this 
court,  and  said  executrix  discharged,  etc. 

"This  defendant  says,  said  money,  so  borrowed  by 
said  executrix,  was  borrowed  to  pay  claims  against  said 
estate,  to  avoid  a  sale  of  said  realty,  and  for  the  benefit  of 
said  realty,  and  of  those  taking  under  the  wi.ll.  The  defend- 
ant says,  a  reasonable  attorney's  fee,  as  provided  for  in 
said  mortgage,  is  $150.00.  This  defendant  asks  the  follow- 
ing relief:  That  said  mortgage  be  foreclosed,  and  the 
realty  aforesaid  ordered  to  be  sold  to  pay  this  defendant 
the  amount  the  court  shall  find  due  on  said  note  and  mort- 
gage, and  to  pay  the  costs  herein  ;  if  this  can  not  be  done, 
then  that  the  interest  of  said  Maria  A.  Hensey,  in  said 
realty  be  sold  to  pay  the  same;  or,  if  the  court  shall  hold 
said  note  and  mortgage  invalid,  then  that  this  defendant 
have  a  judgment  against  said  Levering,  for  the  amount 
due  on  said  note,  and  this  defendant  asks  for  such  other 
and  further  relief  as  the  facts  may  warrant." 

At  the  next  term  of  the  court,  Mary  C.  Wetherill  filed  a 
second  paragraph  of  ^'answer  and  cross  complaint,"  as 
follows : 

"  The  said  defendant  Mary  C.  Wetherill,  as  administra- 
trix as  aforesaid,  for  a  second  paragraph  of  answer  to  the 
said  complaint,  and  also  by  way  of  a  second  paragraph  of 
cross  complaint,  against  said  plaintifls,  and  against  the 
other  defendants,  Maria  A.  Hensey  and  John  Levering, 
says,  that  she  is  the  administratrix  of  said  decedent, 
Charles  M.  Wetherill,  her  late  husband ;  that,  at  the  date 
thereof,  said  defendant  Hensey  executed  the  note  and 
Vol.  LXVIL— 30 
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mortgage  described  in  the  complaint,  for  a  loan  of  the 
money  designated  in  said  note ;  that  said  defendant 
Levering  assigned  and  delivered  said  note  to  said  dece- 
dent, Charles  M.  Wetherill,  in  his  lifetime,  and  the  same 
is  now  held  by  this  defendant,  as  his  administratrix  ;  that 
said  note  is  due  and  wholly  unpaid,  and  a  copy  of  said 
mortgage,  into  which  said  note  is  copied,  is  on  file  herein, 
as  a  part  of  the  first  paragraph  of  the  answer  and  cross 
complaint  of  this  defendant,  and  is  made  a  part  of  this 
paragraph  ;  that  the  assigment  of  said  note  is  by  endorse- 
ment thereon,  and  is  as  follows : 

"*For  value- received,  I  sell  and  assign   this  note  to 
Charles  M.  Wetherill.  John  Levering.' 

**  This  defendant  admits  the  death  of  Fowler  McLarin, 
the  making  and  probating  of  his  will,  as  stated  in  the  com- 
plaint ;  that  the  plaintiffs  and  said  defendant  Maria  A. 
Hensey  are  the  sole  legatees  and  devisees  under  said  will, 
and  as  such  took  title  to  the  realty  described  in  the  com- 
plaint under  said  will.  This  defendant  further  says,  said 
Maria  A.  Hensey  alone  qualified  as  executrix  under  said  will, 
and  entered  upon  her  duties  as  such,  and  that  before  the 
death  of  said  testator,  McLarin,  he  had  made  a  contract 
for  the  erection  of  structures  and  buildings  on  said  lots, 
and  the  same  were  completed  after  his  death ;  that  said 
Maria  A.  Hensey,  from  time  to  time,  made  payments  on  ac- 
count of  the  work  done  and  materials  furnished  under 
said  contract,  and  on  the  3d  day  of  March,  1870,  filed  her 
report  in  the  common  pleas  court  of  this  county,  showing 
such  expenditures,  and  that  the  sums  so  expended  amount- 
ed to  the  sum  of  $1,828.82  more  than  the  personal  assets 
I'eceived  by  her,  and  that  it  would  be  necessary  to  sell 
realty  to  pay  this  sum  and  the  taxes  on  said  fealty ;  and 
this  defendant  says,  said  unpaid  taxes  then  were,  for 
State  and  county  $186.89,  and  for  city  $165.97,  and  which 
taxes  and  said  sum  expended  as  above  stated  were  then 
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liens  on  all  said  realty,  and  to  remove  and  satisfy  such 
liens  must  be  a  bene^  to  the  owner  thereof;  that  said  re- 
port was  by  the  court  referred  to  a  master  commissioner, 
before  whom  plaintiffs  appeared  by  Ooffroth  &  Ward,  as 
their  attorneys,  and  objected  to  certain  items  in  the  ac- 
count, but  said  master  reported  said  account  correct,  and 
it  was  approved  by  the  court.  Afterwards,  on  the  17th  day 
of  March,  1870,  said  defendant  Maria  A.  Hensey  filed  her 
petition  in  said  court,  as  such  administratrix,  and,  as  a 
part  of  the  proceedings  had  in  the  settlement  of  said  es- 
tate of  said  testator,  asking  that,  instead  of  selling  realty 
to  pay  the  debts  of  the  estate,  she  might,  to  pay  the 
same  and  remove  the  liens  from  said  realty,  borrow  money 
to  the  amount  of  $1,100.00,  which  request  was  by  the 
court  granted ;  and  upon  the  faith  of  said  order,  and  of  said 
report  and  the  representations  of  said  Maria  A.  Hensey,  that 
it  was  necessary  to  borrow  said  money,  to  preserve  said 
real  estate  from  sale  to  satisfy  the  liens  thereon,  said 
Levering,  in  pursuance  of  said  order  and  said  representa- 
tions, loaned  said  money,  and  said  Maria  on  the  same  day 
reported  said  loan,  and  a  copy  of  the  note  and  mortgage 
given  to  secure  the  same,  to  the  court,  all  of  which  was 
approved  by  the  court,  and  said  note  and  mortgage  were 
then  delivered  to  said  Levering ;  that,  by  said  mortgage, 
said  Maria  A.  Hensey  intended  to  and  did  charge  her  inter- 
est in  said  realty,  and  the  debt  secured  by  said  note  was 
one  created  for  the  benefit  of  her  said  estate,  and  to  re- 
move liens  therefrom;  that  on  the  18th  day  of  March, 
1870,  said  Maria  A.  Hensey  filed  in  the  said  court  a  further 
repott,  in  which  she  charged  herself  with  said  $1,100.00,  so 
borrowed,  and  accounted  for  the  same,  showing  there  was 
a  balance,  after  such  accounting,  due  her,  of  $629.97,  and 
said  report  was  approved  by  said  court,  and  said  ex- 
ecutrix discharged  at  her  request;  that  all  these  pro- 
ceedings were  had  m  said  court,  at  the  same  term  thereof, 


468  SUPREME  COURT  OF  INDIANA. 

Wetherill,  Administratrix,  ei  al.  v,  Harris  ct  al, 

and  all  form  parts  of  the  said  record  in  said  court,  and 
should  all  be  taken  together.  This  defendant  further  says, 
that  afterwards  Edward  Asher  became  administrator  of 
said  McLarin's  estate,  with  the  will  annexed,  and  subse- 
quently resigned,  and  was  discharged  upon  his  resignation ; 
and  afterwards  Maria  A.  Hensey  was  again  appointed  and 
qualified  as  executrix,  and  on  the  19th  day  of  November, 
1875,  filed  her  final  report  in  this  court,  in  which  she 
claimed  credit  for  said  If629.97  above  named,  and  the  re- 
port, with  its  credit  allowed,  was  approved  by  this  court. 
The  defendant  refers  to  the  records  of  the  several  courts 
for  greater  certainty,  and  asks  that  they  may  be  regarded 
as  parts  of  this  pleading.  This  defendant  further  says,  that 
the  plaintiff  Harris,  after  she  had  arrived  at  full  age«  and 
with  full  knowledge  of  the  making  of  said  mortgage  to 
said  Levering,  and  its  transfer  to  said  Wetherill,  ratified 
and  confirmed  the  making  thereof,  by  her  letters  to  said 
Levering,  one  of  October  25th,  1874,  and  one  of  November 
25th,  1874. 

"  *  Sacramento,  October  14. 
"  *  Mr.  John  Levering : 

"  ^  Your  favor  has  been  received,  and  contents  noted. 
You  ask  me  *  what  shall  be  done  with  my  one-third  rents 
on  hand?'  I  am  willing  that  they  should  go  towards 
paying  of  taxes  and  interest  on  the  Wetherill  mortgage, 
and,  after  that  is  paid,  let  it  go  towards  paying  up  the 
principal. 

"'Ma  was  telling  me  to-day  that  she  had  Mr.  Dunlap 
write  to  you,  for  her,  giving  the  above  instructions,  for  all 
funds  on  hand  to  be  so  applied  in  payment  of  taxes  and 
interest  on  mortgage.  I  hope  you  will  continue  in  collect- 
ing the  rents  until  spring,  or  until  a  good  opportunity 
offers  to  sell.  We  are  aware  of  the  fact  that  you  are  the 
very  best  trustworthy  we  could  possibly  secure  the  ser- 
vices of.    I  hope  you  will  not  ask  to  be  relieved.    In  fact, 
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we  know  of  no  other  person  doing  such  business.  Could 
yon  recommend  some  one  ?  You  will  do  a  great  favor  by 
collecting  the  rents  under  the  present  circumstances,  for 
fear  we  lose  them.  If  a  purchaser  presents  himself  at  any 
time,  for  either  of  the  properties,  I  should  like  to  be  made 
cognizant  of  the  fact,  as  we  might  agree  to  the  selling  of 
the  same,  if  the  ofterwaa  anything  near  the  value.  Should 
be  pleased  to  hear  from  you,  any  time,  knowing  that  you 
will  manage  judiciously,  and  to  the  best  for  all.  I  remain 
respectfully,  Elizabeth  N.  Harris/ 

"  *  Sacramento,  15th  Nov. 

*  Mr.  Levering: 
'  1  see  in  your  letter  to  Ma,  that  you  acknowledge  the 

receipt  of  my  letter.  To  make  it  more  satisfactory  with 
Ma,  1  again  write,  in  substance,  as  before,  to  wit :  To  ap- 
ply all  funds  on  hand  to  pay  interest  on  the  Wetherill 
mortgage,  and  the  remainder  on  taxes,  together  with  what 
repairs  you  think  necessary.  If,  Mr.  Levering,  you  per- 
sist in  resigning,  I  would  say,  pay  out  what  money  on 
hand,  and  give  it  over  to  some  good,  honest  man.  Do  you 
know  of  some  such  man  ?  But  wo  would  greatly  desire 
you  to  attend  to  it,  as  you  promised  faithfully  to  do. 
Write  as  soon  as  convenient.     Yours  respectfully, 

"  *  Mrs.  E.  N.  Harris.' 
"  That  said  Maria  Hensey  also  ratified  said  mortgage  by 
her  letter  to  said  Levering,  of  November  25th,  1874,  as 
follows : 

"  *  Sacramento,  Cal.,  November  25th,  1874. 

*  Mr.  Levering — Dear  Sir : 
I  received  your  letter  this  morning,  and  hasten  to 

answer  it.  You  said  that  I  had  not  answered  your  letter. 
I  know  I  did  not,  for  Libby  wrote  to  you,  and  told  you  to 
take  the  money  on  hand,  and  pay  the  interest  on  the 
mortgage,  and  the  rest  on  tax.  As  for  the  other  debts, 
there  are  none.     So  you  know  I  want  you  to  do  the  best 
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you  can  for  me  and  the  children.  I  pray  you  to  see  that 
all  is  right  I  know  you  can  do  it,  and  £  will  come  home 
in  the  spring.  My  health  is  good  now,  and  I  don't  want 
to  come  this  winter.  I  wish  you  would  keep  the  repairs  so  it 
will  rent  well.  Now  I  will  stop,  hoping  to  hear  good  news 
soon.  Libby  will  write  a  few  lines  with  me ;  write  soon. 
No  more.  Maria  A.  Hensey.' 

^^  This  defendant  says,  that  a  reasonable  attorney's  fee 
for  collecting  said  note  would  be  S150.00.  This  defend- 
ant asks  the  following  relief: 

'*  That  said  mortgage  be  foreclosed,  and  the  realty 
therein  described  bo  ordered  to  be  sold  to  pay  the  amount 
due  on  said  note,  with  interest,  costs  and  attorney's  fees ; 
or,  if  this  can't  bo  done,  as  to  the  interests  of  the  plaintiff 
McLarin,  then  that  said  judgment  and  order  may  be  made 
as  to  the  interest  of  the  plaintiff  Harris,  and  the  defendant 
Hcusoy,  in  said  realty  ;  or,  if  the  court  should  hold  that 
only  the  interest  of  said  defendant  Hensey,  in  said  realty,  is 
only  liable,  then  that  it  be  ordered  to  be  sold,  etc.;  or,  if 
the  court  should  hold  said  note  can  not  be  enforced  against 
the  plaintiffs',  or  the  defendant  Hensey's,  interest  in  said 
realty,  or  either,  then  this  defendant  prays  judgment 
against  the  defendant  Levering,  for  the  sum  of  $1,500.00 ; 
and  further  prays  for  such  other  and  further  relief  as  the 
facts  may  warrant,  and  may  be  just  and  equitable." 

1.  A  separate  demurrer  by  the  appellant  Wetherill, 
to  Harris'  complaint,  was  overruled. 

2.  A  separate  demurrer  by  the  appellant  Levering,  to 
Harris'  complaint,  was  overruled. 

3.  A  separate  demurrer  by  the  appellee  Harris,  to  the 
first  paragraph  of  the  complaint  of  the  appellant  Weth- 
erill, was  sustained. 

4.  A  separate  demurrer  by  the  appellee  Hensey,  to  the 
first  paragraph  of  the  complaint  of  the  appellant  Wether- 
ill, was  sustained. 
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5.  A  separate  demurrer  by  the  appellee  Hensey,  to  the 
second  paragraph  of  the  complaint  of  the  appellant  Weth- 
erill,  was  sustained. 

6.  A  separate  demurrer  by  the  appellee  Harris,  to  the 
first  paragraph  of  the  answer  of  appellant  Levering  to  the 
original  complaint,  was  sustained. 

7.  A  separate  demurrer  by  the  appellee  Harris,  to  the 
second  paragraph  of  the  complaint  of  Wetherill,  was  sus- 
tained. 

8.  A  separate  demurrer  by  the  appellee  Hensey, 
to  the  second  paragraph  of  the  answer  of  Levering, 
was   sustained.  ^ 

9.  A  separate  demurrer  by  the  appellant  Levering, 
to  the  first  paragraph  of  the  complaint  of  appellant  Weth- 
erill, was  overruled. 

10.  A  separate  demurrer  by  the  appellant  Levering, 
to  the  second  paragraph  of  the  complaint  of  the  appel- 
lant Wetherill,  was  overruled. 

All  of  the  above  separate  demurrers  assigned  for 
cause  the  insufficiency  of  the  facts  stated  in  the  plead- 
ings to  which  they  are  filed,  and  several  added  the  cause 
of  defect  of  parties;  and  exceptions  were  reserved  to 
each  of  the  rulings  upon  them. 

After  the  above  proceedings  were  had,  Maria  A.  Hensey 
answered  the  original  complaint  of  the  appellees^  ad- 
mitting the  facts  as  stated  therein. 

We  have  thus  stated  the  pleadings  in  the  case,  and 
the  rulings  thereon,  not  according  to  the  order  in  which 
they  occur  in  the  record,  but  m  what  seems  to  us  to  be 
the  logical  order  of  the  case. 

No  issue  of  fact  was  joined  or  tried  in  the  case; 
the  parties  stood  by  their  pleadings  and  exceptions,  and 
the  court  decreed  that  the  mortgage  described  in  the 
complaint,  as  to  Ehzabeth  N.Harris  and  Maria  A.  Hen- 
sey, be  cancelled  and  annulled,  and  for  costs  agamst  the 
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defendants  Levering  and  Wetherill;  that  Wetherill  re- 
cover against  Levering,  on  his  endorsement  of  the  note; 
and,  by  consent  of  parties,  the  court  assessed  damages, 
and  rendered    judgment,   against  -  Levering  accordingly, 

and  for  costs. 

Levering  appealed  against  the  appellees,  and  also  against 
Wetherill ;  Wetherill  appealed  against  the  appellees,  and 
also  against  Levering  and  Hensey. 

Assignments  of  error  are  made  in  this  court  by  the  ap- 
pellants against  the  appellees,  and  by  Levering  against 
Wetherill. 

The  court  did  not  err,  we  think,  in  overruling  the  de- 
murrers to  the  original  complaint  of  Harris.  The  proceed- 
ings in  court,  by  the  executrix  of  the  estate  of  McLarin, 
authorizing  her  to  mortgage  the  lands  of  the  deceased,  as 
to  the  minor  heirs  who  were  not  made  parties  thereto,  and 
had  no  notice  thereof,  are  a  nullity.  Their  interest  in  the 
land  was  not  bound  thereby.  The  mortgage  as  to  them 
has  no  force.  Nor  did  the  court  err  in  sustainine  the  de- 
murrers  to  the  answers  of  Levering  and  Wetherill  to  the 
original  complaint.  The  appearance  of  the  attorneys,  Cof- 
froth  &  Ward,  on  behalf  of  the  minors,  to  resist  the  con- 
firmation of  the  master's  report,  was  not  an  appearance  to 
the  proceedings  authorizing  the  mortgage,  and  in  no  way 
bound  them  by  the  adjudication,  nor  can  minoie  appear 
by  attorneys  in  any  case.  Nor  did  the  letters  of  Elizabeth 
N.  Harris  and  Maria  A.  Hensey  ratify  the  mortgage  as  to 
the  interest  of  the  minors.  The  mortgage,  as  to  them,  was 
void,  and  could  not  be  ratified.  The  decree  of  the  court 
in  cancelling  the  mortgage  as  to  Elizabeth  N.  Harris  is 
right,  and  it  follows  that  the  demurrer  of  Harris  to  the 
first  paragraph  of  WetherilVs  complaint  was  properly  sus- 
tained, 

Tlie  appellee  elaborately  argues  his  ease  upon  the 
ground  that  the  proceedings  in  the  probate  court,  author- 
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izing  the  mortgage,  were  also  void  as  to  Maria  A.  Heiisey ; 
but  we  have  arrived  at  a  difterent  conclusion.  The  pro- 
ceedings were  had  in  a  competent  court,  which  had  juris- 
diction over  the  subject-matter,  and  over  the  person  of  the 
executrix,  Maria  A.  Hensey.  They,  therefore,  can  not  be 
held  void  for  slight  irregularities.  Upon  their  face  they 
are  sufficient  to  withstand  a  collateral  attack.  But  a  more 
serious  question  underlies  the  whole  case :  Was  the  in- 
terest m  the  lands  devised  to  Maria  A.  Hensey  subject  to 
the  payment  of  the  debts  against  the  estate  of  Fowler  Mc- 
Larin  ? 

If  Maria  A.  Hensey  took  her  interest  in  the  lands  as 
heir  or  devisee  of  Fowler  McLarin,  and  by  no  other  title, 
the  lands  undoubtedly  would  be  subject  to  the  debts  of  the 
estate  ;  but  she  takes  m  fee-simple,  as  the  widow  of  Fow- 
ler McLarin,  under  section  17  of  the  law  of  descents,  the 
same  interest  in  quantity  as  she  takes  by  the  devise ;  and, 
as  she  takes  the  same  interest  in  the  lands  by  devise  as 
she  IS  entitled  to  by  law,  it  must  be  held  as  taken  by  de- 
scent, or  by  force  of  the  law  itself,  and  not  by  purchase, 
which  requires  the  act  or  consent  of  the  party  also.  The 
distinction  between  taking  lands  by  descent  from  the  an- 
cestor by  his  heir,  and  the  wife  taking  by  statute  from 
her  husband,  is  clear  and  can  not  be  abrogated.  The  an- 
cestor may  cut  off  the  heir  by  his  own  act;  the  husband 
can  not  cut  off  his  wife,  by  any  act  he  can  do,  either  by 
deed  or  will.  Nor  is  the  wife's  interest  under  our  statute 
subject  to  the  husband's  debts ;  it  is  •*  free  from  all  de- 
mands of  creditors."  Yet,  if  the  husband  shall  have  left  a 
will,  the  wife  may  elect  to  take  under  the  will  or  by  the 
law ;  but,  as  this  case  is  silent  as  to  the  widow's  election, 
it  must  be  presumed  that  she  holds  by  law,  and  not  under 
the  will.  Such  election  requires  the  performance,  on  the 
part  of  tlie widow, of  some  positive,  affirmative  act  indicat- 
ing her  inteiiTion  to  elect,  and  must  be  shown  affirmative- 
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ly  by  the  party  who  claims  under  it.  Having  made  the 
mortgage  as  executrix,  it  can  not  be  held  that  Mrs.  Heu- 
sey  is  bound  personally ;  besides,  being  a  married  woman, 
she  could  not  mortgage  the  land  personally,  unless  her 
husband  joined  her  in  the  mortgage,  which  was  not  done. 
This  course  of  reasoning  conducts  us  to  the  conclusion,  that 
the  interest  of  Maria  A.  Hensey  in  the  land  is  not  subject 
to  the  mortgage  made  by  her  as  executrix  of  the  will  of 
Fowler  McLarin.  Pkrcy  v.  Piercy^  19  Ind.  467  ;  Leach  v. 
Frebstevj  39  Ind.  492  ;  Brannon  v.  Mayy  42  Ind.  92 ;  Young 
V.  PickenSy  49  Ind.  23 ;  Heavenridge  v.  Nelsorij  56  lad.  90 ; 
Dale  V.  Bartley^  68  Ind.  101 ;  May  v.  FUtchtTj  40  Ind.  575. 

Having  thus  settled  the  question,  that  the  lands  in  dis- 
pute are  not  bound  by  the  mortgage  made  by  Maria  A. 
Hensey,  it  follows  that  the  subsequent  questions  in  the 
case  were  properly  decided  by  the  court  below. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 
Levering. 


Torbert  et  al.  v.  Ltnch. 

False  Imprisonmsnt.— Vtoto^ton  of  City  Ordinance — JudgmenL^Oom' 
peUing  Prisoner  to  work  on  PubUe  StreeU.-^A  defeDdant  agaiott  whom,  for 
a  violation  of  a  city  ordinance,  a  fine  has  been  asaessed,  and  a  simpiejudg- 
ment  of  imprisonment  until  the  fine  and  coits  are  paid  has  been  rendered, 
can  not  be  compelled  to  pay  the  same  by  manual  labor  on  the  streets , 
and,  if  compelled  to  do  bo,  he  can  maintain  an  action  for  damages  for  ftlie 
imprisonment. 

Prom  the  Putnam  Circuit  Court. 

J.  A.  MoNutty  for  appellants. 
S.  W.  CurtiSj  for  appellee. 
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N1BLAOK9  J. — This  was  a  suit  by  Thomas  Lynch,  against 
Simon  Herr,  Henry  Torbert,  Frank  Shattock  and  the  City 
of  Brazil,  for  false  imprisonment,  and  came  into  the  court 
below  on  a  change  of  venue  from  the  Clay  Circuit  Court. 

The  complaint  charged  that  the  defendants  violently  and 
unlawfully  dragged  the  plaintiff  from  his  house,  impris- 
oned him,  put  irons  upon  him,  forced  him,  thus  ironed  and 
manacled,  along  the  public  streets  and  inflicted  other  in- 
dignities upon  him. 

The  City  of  Brazil  demurred  separately  to  the  com- 
plaint and  its  demurrer  was  sustained. 

The  other  defendants  answered  in  two  paragraphs  : 

1.  In  general  denial ; 

2.  That,  at  the  time  of  the  commission  of  the  alleged 
grievances,  the  said  Herr  was  mayor  of  the  City  of  Brazil, 
the  said  Torbert  its  marshal,  and  the  said  Shattock  a  police- 
man of  said  city  ;  that  there  was  filed  before  said  mayor 
an  affidavit  charging  the  plaintiff  with  owning  and  harbor- 
ing a  certain  dog,  and  suffering  and  permitting  such  dog 
to  run  at  large,  without  obtaining  a  license  permitting  his 
said  dog  so  to  run  at  large,  and  in  violation  of  an  ordi- 
nance of  said  City  of  Brazil ;  that  said  Herr,  as  such  may- 
or, thereupon  issued  a  warrant  for  the  arrest  of  the  plain- 
tiff and  delivered  it  to  the  said  Torbert,  as  such  marshal, 
who,  with  the  assistance  of  the  said  Shattock,  as  such  po- 
liceman, arrested  the  plaintiff  and  took  him  before  said 
mayor ;  that  the  plaintiff  pleaded  guilty  to  the  charge  against 
him  and  was  fined  one  dollar,  with  costs  of  suit,  amounting 
in  all  to  the  sum  of  $4.95,  and  was  committed  to  the  sta- 
tion house  of  said  city  until  said  fine  and  costs  should  be 
paid  or  replevied;  that  the  plaintiff,  after  being  committed 
to  the  station  house  as  aforesaid,  still  failed  and  refused  to 
pay  said  fine  and  costs ;  whereupon  the  said  Herr,  as  mayor 
as  aforesaid,  required  him  to  pay  the  same  by  manual  labor 
upon  the  streets  of  said  city,  under  the  authority  of  an  or- 
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dinance  of  such  city  requiring  fines  and  costs  to  be  paid  in 
such  cases  in  that  way,  under  the  direction  of  its  marshal; 
that  the  plaintiff  refused  to  work  on  said  streets  and  es- 
caped from  the  custody  of  the  said  Torbert,  marshal  as 
aforesaid ;  that  afterward  the  said  Torbert  as  such  mar- 
shal, assisted  by  said  Shattock,  took  the  plaintiff  again  in- 
to custody,  and  put  him  again  to  work  on  the  streets  of 
said  city,  and,  to  prevent  him  from  again  escaping,  placed 
upon  his  leg  a  ball  and  chain,  treating  him  as  gently  as 
possible  and  using  no  more  force  than  was  necessary  by 
reason  of  the  plaintiff's  resistance  to  the  authority  of  the 
defendants;  that,  as  to  the  charge  that  the  defend- 
ants compelled  the  plaintiff  to  be  forced  along  the 
public  streets,  ironed  and  manacled,  they  say  that  they 
only  took  him  upon  said  streets,  in  the  manner  aforesaid, 
for  the  purpose  of  having  him  work  thereon.  Wherefore 
the  defendants,  so  answering  as  aforesaid,  prayed  judg- 
ment. 

A  demurrer  was  interposed,  and  sustained,  to  the  second 
paragraph  of  the  answer,  and  the  court  which  tried  the 
cause,  without  a  jury,  made  a  finding  for  the  plaintiff,  as- 
sessing his  damages  at  the  sum  of  seventy-five  dollars,  and 
rendered  judgment  in  his  favor,  upon  the  finding. 

Several  errors  are  assigned,  but  the  only  question  dis- 
cussed by  counsel  is  that  of  the  sufiiciency  of  the  second 
paragraph  of  the  answer. 

Under  the  general  law  for  the^incorporation  of  cities  in 
this  State,  two  different  modes  of  enforcing  the  payment 
of  judgments  for  the  violation  of  city  ordinances  are  con- 
templated, to  wit: 

First  By  the  imprisonment  of  the  defendant,  whether 
a  male  or  a  female,  in  the  workhouse  or  city  prison,  for  a 
period  not  exceeding  thirty  days,  where  the  judgment  re- 
mains unpaid  or  unreplevied ;  and, 

Second.    By  adjudging  that  the  defendant,  if  a  male,  be 
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required  to  pay  the  judgment  and  costs  by  n\anual  labor, 
he  remaining  in  custody  until  the  judgment  has  been  paid 
or  replevied.     Flora  v.  SachSy  64  Ind.  155. 

In  the  paragraph  before  us,  it  was  shown  that  the  appel- 
lee was  committed  to  the  city  prison  until  the  fine  and 
costs  adjudged  against  him  should  be  paid  or  replevied, 
but  it  was  not  averred,  or  otherwise  made  to  appear, 
that  there  was  any  judgment  of  the  mayor  requiring  him 
to  pay  such  fine  and  costs  by  manual  labor  upon  the 
streets  of  the  city. 

The  statute  provides,  1  R.  S.  1876,  p.  274,  sec.  20,  that, 
under  certain  circumstances,  the  defendant  may  be  '^  ad- 
judged and  required  "  to  pay  the  fine  and  costs  against 
him  in  manual  labor,  in  some  one  of  several  ways. 

This  provision  evidently  contemplates  the  rendition  of 
some  kind  of  a  judgment  by  the  mayor  of  a  city,  requir- 
ing the  fine  and  costs  to  be  paid  by  manual  labor,  and 
indicating  the  place  at  which  such  labor  shall  be  per- 
formed. 

With  this  construction  of  the  statute  referred  to,  it  is 
our  opinion  that  the  judgment,  set  up  in  defence  by  the 
appellants,  did  not  authorize  the  proceedings  which  they 
admitted  they  took  against  the  appellee  to  compel  him 
to  perform  manual  labor  upon  the  public  streets  of  the 
city  of  Brazil. 

It  necessarily  follows,  that  the  second  paragraph  of 
the  answer  was  bad  upoB  demurrer,  and  that  the  court 
did  not  err  in  sustaining  the  demurrer  to  it  as  contended 
by  the  appellants. 

Other  objections  to  the  paragraph  of  answer  in  ques- 
tion have  been  argued  by  counsel,  but,  as  enough  has  been 
shown  to  sustain  the  action  of  the  court  in  holding  the 
paragraph  to  have  been  insufficient,  we  need  not  enquire 
whether  it  may  not  have  been  also  bad  for  other  reasons. 

The  judgment  is  affirmed,  at  the  costs  of  the  ap- 
pellants. 
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Lagt  t7.  Brown. 

iSo  Sal       UsUKT. —  Usur'ious  Interest  incliuUd  in  Pnneipal  of  Promissory  Note  PayabU 
^0^1  in  Bank.-^  Voluntary  Payment,  —The  payment,  by  the  maker  of  a  prom- 


.  87  4^  issory  note  payable  in  bank,  of  a  judgment  lecovered  thereon,  againit 
him,  by  a  bona  fide  endorsee  thereof  for  value  and  before  maturity,  is  not 
a  voluntary  payment ;  and  he  may  maintain  an  action  against  the  payee, 
for  usurious  interest  included  in  the  principal  of  sach  note  and  judgment 

From  the  Hamilton  Circuit  Court, 

A.  F.  Shirts  and  G.  Shirts^  for  appellant. 
T.  J.  Kane  and  T.  P.  Davis^  for  appellee. 

Scott,  J. — Lacy  made  a  note  to  Brown,  in  which  was 
included  a  large  amount  of  usurious  interest.  Brown 
sold  and  endorsed  the  note  before  due,  in  good  faith,  for  a 
valuable  consideration,  to  the  First  National  Bank  of  In- 
dianapolis. The  bank  collected  the  note  from  Lacy,  by 
legal  process.    No  defence  was  made. 

This  suit  is  brought  by  Lacy  against  Brown,  the  payee, 
to  recover  the  illegal  interest  paid  to  the  bank  by  him,  as 
maker  of  the  note. 

A  demurrer  for  want  of  facts  was  sustained  and  excep* 
tion  entered.  The  plaintiff  declined  to  amend,  and  final 
judgment  was  rendered  against  him,  from  which  he  ap- 
peals to  this  court.  Counsel  for  appellant  seek  to  main- 
tain the  action  upon  the  common-law  right  to  recover 
back,  by  suit,  usurious  interest  paid. 

This  court  has  held  that  usurious  interest  paid  may  be 
recovered  at  common-law.  The  State  Bank  v.  Ensminger,  7 
Blackf.  105 ;  Berry  v.  Makepeace^  8  Ind.  154 ;  Smead  v. 
Green^  5  Ind.  809. 

In  Holcraft  v.  Mellott,  57  Ind.  589,  this  court  held  that 
usurious  interest  voluntarily  paid  could  not  be  recovered. 
IIowK,  J.,  in  delivering  the  opinion  of  the  court,  used 
the  following  language : 

"  The  act  of  March  9th,  1867,  certainly  repealed,  by  im- 
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plication,  so  much  of  the  amended  5th  section*  before 
cited,  of  the  act  of  March  7th,  1861,  as  prohibited  the  re- 
coupment of  asurious  interest ;  bat  the  prohibition  in  said 
amended  section,  against  a  direct  action  for  the  recovery 
back  of  usurious  mtereet  voluntarily  paid,  has  not  been  re- 
pealed in  any  manner,  and  is  still  a  part  of  our  law." 

The  right  to  recover  usurious  interest  paid  still  exists  in 
this  State,  unless  the  same  is  voluntarily  paid ;  then  the 
right  to  recover  such  usurious  interest  is  taken  away  by 
statute.  Was  the  usurious  interest  so  paid  by  Lacy  to 
the  bank  a  voluntary  payment? 

The  complaint  alleges  that  the  note  was  payable  at  a 
bank  in  this  State,  to  the  order  of  the  defendant ;  that,  be- 
fore the  maturity  of  the  same,  said  defendant  transferred 
said  note,  iti  good  faith  and  for  a  valuable  consideration  ; 
and  that,  on  the  12th  day  of' March,  1875,  the  First  Na- 
tional Bank  of  Indianapolis  recovered  a  judgment  thereon, 
in  the  Marion  Superior  Court,  against  the  plaintiff*,  as 
principal,  and  one  Fortner  and  the  defendant,  Brown,  for 
the  sum  of  two  thousand  three  hundred  and  thirty-two  dol- 
lars and  eighteen  cents,  which  judgment  the  plaintiff*  paid 
in  full ;  that  eight  hundred  and  fifty-seven  dollars  and 
thirty-nine  centsof  said  judgment  was  illegal  and  usurious 
interest,  over  and  above  ten  per  cent. 

If  Brown  had  held  the  note  until  due,  and  sued  Lacy 
thereon,  he.  Lacy,  could  undoubtedly  have  recouped  the 
illegal  and  usurious  interest.  Brown  put  the  note  beyond 
the  power  of  Lacy  to  make  any  defence  against  it.  He 
was  sued  by  the  bank,  and,  though  he  would  have  had  a 
defence  against  the  note  in  the  hands  of  Brown,  the  payee, 
he  had  none  against  it  in  the  hands  of  the  bank.  Judg- 
ment was  obtained  against  him,  and  he  paid  it,  as  in  law 
he  was  compelled  to  do,  and  having,  under  legal  compul- 
sion, made  such  payment,  it  was  not  voluntary. 

It,  therefore,  follows  that  Brown  could  not,  by  transfer- 
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ring  the  note,  get  the  benefit  of  his  illegal  and  usurious  act, 
and  avoid  his  liability.  And  it  further  follows  that  Lacy 
has  the  right  to  recover  from  Brown  whatever  of  illegal 
and  usurious  interest  he  paid  on  said  note  and  judgment. 

The  demurrer  should  have  been  overruled. 

The  judgment  is  reversed,  with  costs.  Cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


Prather  v.  Young  et  al. 

Principal  and  Surety. — Exiensum  of  Time. — An  answer  by  a  co-Buety, 
in  an  action  by  the  payee,  against  the  principal  maker  and  his  sureties,  on 
a  promissory  note,  alleging  an  extension  of  the  time  of  payment,  granted 
by  the  payee  to  the  principal,  but  failing  to  allege  that  such  extension  wis 
for  a  definite  time  and  without  the  knowledge  of  such  surety,  is  insuflScient 

Same. — Conversion  of  Collateral  Securtty.-^The  misappropriation,  by  s 
surety,  of  property  delivered  to  him  by  his  principal  as  collateral  security, 
is  no  defence  to  an  action  by  the  creditor,  against  a  co-surety,  for  the  debt 

CoNTiNXTANCE. — Absent  Witness. — The  refusal  of  a  continuance  on  account 
of  the  absence, of  a  witness,  by  whom  can  be  proved  the  facts  alleged  in  a 

pleading  to  which  a  demurrer  has  been  properly  sustained,  is  not  erroneoos. 

• 

From  the  Clark  Circuit  Court. 

J.  H.  Stoisenhurg^  for  appellant. 
M.  C.  Hester y  for  appellees. 

BiDDLE,  J. — Suithy  Solon  Young,  on  a  promissory  note 
made  to  him  by  Williams  Prather,  Martin  L.  Prather,  Man- 
liff  R.  Prather  and  Thomas  F.  Prather.  Judgment  against 
the  makers.  Only  Manliff  R.  Prather  appeals.  He  makes 
two  points  in  his  brief,  namely  : 

1.  That  the  court  erred  in  sustaining  a  demurrer  for 
want  of  facts  to  the  fifth  paragraph  of  answer,  pleaded  sep- 
arately by  the  said  Manlift*; 
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2.  That  the  court  erred  in  oven'uliii^  a  taiotion  for  a 
continnanee  of  the  cause,  founded  on  affidavit. 

The  fifth  {paragraph  of  answer  so  demurred  to  was,  in 
substance,  as  follows :  That  Williams  Prather  was  the  prin- 
cipal in  the  notej  the  other  makers  his  sureties.  That 
Williams  Prather,  Thomas  F.  Prather  and  the  plaintitf 
asrreed  as  follows : 

"That,  to  secure  said  plaintiff  and  said  Thomas  F. 
Prather,  said  Willitois  Prather  should  transfer,  sell  and 
assign,  to  Thomas  P.  Prather,  thirty-three  and  one-third 
shares  of  stock  in  the  CbarieBtown  and  Jefferson ville  Turn- 
pike Company,  of  the  value  of  three  thousand  dollars,  two 
life  insurance  policies^  of  the  value  of  fifteen  hundred  dol- 
lars^ and  one  mare,  of  the  value  of  one  hundred ind  thirty 
dollars,  should  pay  them  one  thousand  dollar^  cash,  in  cur- 
rfency,  and  ivonld  convey  to  him  a  tract  of  land  in  thfe 
State  of  Eansas,  whirjh  is  of  the  value  of  three  thou^nd 
dollars,  and  a  description  of  which  this  defendant  is  not 
able  to  give,  and  that  said  plaintiff  would  give  time  to  sell 
said  prop^ty  to  pay  said  note. 

"  And  thereupon  said  Williams  Prather  assigned,  trans- 
fe'rred^  conveyed  and  delivered  said  property  to  said  Thom- 
as F.  Prather.  And  this  defendant  saj'S  that  since  the 
death  of  Williamis  Prather,  with  the  consent  of  plaintiff, 
said  Thomas  F.  converted  the  said  property  to  his  own  usfe, 
with  intent  to  defraud  hiscodefendant  of  the  benefit  of  said 
collaterals,  so  placed  in  his  hands  by  said  Williams  Prather ; 
And  this  defendant  says  that  the  plaintiff  ought  not  to  have 
and  maintain  his  suit  against  this  defendant." 

This  paragraph  is  insufficient.  It  lacks  several  essential 
requisites.  There  is  no  averment  that  the  agreement  to 
extend  the  time  of  payment  of  the  note  was  not  made  with 
the  assent  and  approbation  of  Manliff  R.  Prather.  Indeed, 
it  Seeths  rather  t6  be  an  arrangement  for  the  benefit  of  the 
sureties,  which  would  imply  that  Manliff  R.  Prather  as- 
VoL.  LXVII.— 31 
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sented  to  it,  than  an  agreement  with  the  payee  of  the  note 
to  extend  the  time  of  payment.  The  payee  of  the  note 
had  no  possession  or  control  of  the  property  taken  as  col- 
lateral for  the  benefit  of  the  sureties,  and  can  not  be  held 
responsible  for  its  fraudulent  conversion  by  Thomas  F. 
Prather. 

And  there  is  no  averment  in  this  paragraph,  that  the 
payee  of  the  note  agreed  to  extend  the  time  of  its  pay- 
ment ;  the  words  are  "  that  said  plaintiff  would  give  time 
to  sell  said  property  to  pay  said  note."  Besides,  no  definite 
time  was  fixed,  to  which  the  payment  of  the  note  should 
be  extended.  To  discharge  the  surety,  there  must  be  an 
extension  of  time,  for  a  definite  period,  by  the  payee  to  the 
principal,  for  a  valuable  consideration,  without  the  consent 
of  the  surety.  It  must  be  such  a  contract  as  the  principal 
could  enforce  against  the  payee.  In  this  case  there  is  noth- 
ing in  the  agreement  that  would  prevent  the  payee  from 
suing  upon  his  note,  whenever  he  chose  to  do  so.  Menifee 
V.  Clark,  35  liid.  804 ;  Jarvis  v.  Hyatt,  48  Ind.  163  ;  Abel  v. 
Alexander^  45  Ind.  523 ;  Bxicklen  v.  Htiff,  53  Ind.  474. 

There  was  no  error  in  overruling  the  motion  for  a  con- 
tinuance. The  evidence  sought  to  be  obtained  by  the  de- 
lay went  to  the  facts  stated  in  the  fifth  paragraph  of  an- 
swer. It  can  not  possibly  be  error  to  refuse  a  continuance 
of  a  cause  to  obtain  evidence  to  prove  the  facts  averred  in 
a  paragraph  of  answer  to  which  a  demurrer  for  the  want 
of  facts  has  been  properly  sustained. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 
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Instruction.— Orrt^  Modification  of  Instruction  RequtMed, — ^Itia  error  in  the 
,  court  to  give,  with  oral  modifications,  an  instruction  in  writing  gubmitted 
by  a  party. 
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From  the  Huntington  Circuit  Court. 
J.  B.  Kenner,  for  appellant. 

NiBLACK,  J. — The  object  of  this  action  was  to  recover 
the  supposed  value  of  an  "  Avery  Corn-Stalk  Cutter," 
alleged  to  have  been  sold  by  the  appellant,  Provines,  to 
the  appellee,  Heaston. 

The  defendant  answered : 

ft 

1.  Admitting  the  purchase,  but  alleging  that  the  plain- 
tiff verbally  warranted  that  the  machine  would  do  good 
and  satisfactory  work ;  that  after  fairly  testing  such  ma- 
chine, and  ascertaining  that  it  would  not  do  good  and  sat- 
isfactory work,  he  returned  it  to  the  plaintiff. 

2.  Also  admitting  the  purchase,  but  averring  that 
the  machine  was  of  no  value  whatever,  and  had  been 
returned  to  the  plaintiff,  as  it  had  been  agreed  might  be 
done. 

Issue  being  joined  by  a  reply  in  general  denial,  the 
cause  was  tried  by  a  jury,  the  trial  resulting  in  a  verdict 
and  judgment  for  the  defendant,  a  new  trial  being 
refused. 

Upon  the  trial,  the  plaintiff  asked  the  court  to  instruct 
the  jury  in  writing,  amongst  other  things,  as  follows  : 

"  If  the  jury  find  that  the  written  instructions  with  the 
machine,  and  the  instructions  given  by  Provines,  were  not 
strictly  complied  with  in  each  particular  by  Heaston,  as  to 
the  operation  of  the  machine,  Heaston  can  not  now 
complain,  or  can  not  hold  Provines  to  a  warranty  (if  there 
was  a  warranty),  as  it  was  the  duty  of  Heaston  to  follow 
instructions  strictly J^ 

The  court  read  this  instruction  to  the  jury,  except  that 
it  orally  substituted  the  word  fairly  for  the  word  strictly^ 
in  both  places  in  which  the  latter  word  was  used  in  the 
instruction  as  proposed.  In  other  words,  the  court  gave 
the  instruction,  with  oral  modifications,  substituting  the 
word  fairly  for  the  word  strictly ,  wherever  the  latter  word 
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occurred — not  having  been  pi^evionsly  required  by  either 
party  to  give  all  of  its  instructions  in  writing. 

To  the  reading  of  the  instruction  in  the  manner  de- 
scribed, and  to  the  oral  modifications  thus  made,  the  plain- 
tiff objected  and  excepted. 

It  is  contended  that  these  proceedings  constituted 
error  of  law  for  which  a  new  trial  ought  to  have  been 
granted. 

Section  324  of  our  code  provides,  that  "  When  the  ar- 
gument of  the  cause  is  concluded,  the  court  shall  give 
general  instructions  to  the  jury,  which  shall  be  in  writ- 
ing, and  be  numbered  and  signed  by  the  judge,  if  requir- 
ed by  either  party." 

Also  that,  "  Where  either  party  asks  special  instruc- 
tions to  be  given  to  the  jury,  the  court  shall  either  give 
each  instruction  as  requested,  or  positively  refuse  to  do 
so ;  or  give  the  instructions  with  a  modification,  in  such 
manner  that  it  shall  distinctly  appear  what  instructions 
were  given,  in  whole  or  in  part,  and  in  like  manner  those 
refused,  so  that  either  party  may  except  to  the  instruc- 
tions, as  asked  for,  or  as  modified,  or  to  the  mod- 
ification.'' 

We  construe  these  provisions  to  mean  : 

Ist.  That  the  court  may  give  general  instructions 
orally  to  the  jury,  when  neither  party  requires  that  they 
shall  be  m  writing; 

2d.  "that,  when  special  instructions  are  asked,  with 
the  view  of  reserving  an  exception,  in  case  of  their  re- 
fusal, such  special  instructions  must  be  in  writing,  and 
that,  when  modifications  are  made  to  such  instructions, 
such  modifications  must  be  of  equal  solemnity,  and  hence 
in  writing,  so  that  they  may  be  conveniently  contrasted 
with,  and  distinguishable  from,  the  instructions  to  which 
they  are  intended  to  apply. 

Any  otlier  construction  of  the  clause  relating  to  special 
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instractious  would  not  be  in  barmopy  with,  the  sug- 
ceeding  provisions  of  the  code,  and  would  lead  to  un- 
certainty and  confusion  in  the  leaking  up  pf  a  proper  rec- 
ord of  the  trial. 

T 

The  construction  we  have  thus  given  is  in  accord  with 
the  expressed  views  of  this  court  m  the  case  of  Lung.  v. 
Dealy  16  Ind.  349,  a  case  which  appears  to  have  stood  un- 
challenged for  many  years. 

We  think  the  court  erred  in  making  the  oral  modifica- 
tions complained  of  to  the  instruction  above  set  out,  and 
that,  for  that  reason,  the  judgment  ought,  and  will  have, 
to  be  reversed.     Bosworth  v.  Barker^  65  Ind.  595. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded,  for  a  a  new  trial. 


Haiudt  et  al.  i\  Mitchell  et  al. 

SiUyDULEKT  CoNVKYANCB. — Priorities  of  Partnership  and  Ltdividiual 
Cfrcditor9.^V9^^^^^V  property  must  bo  first  applied  to  the  payment  of 
the  partnership  debts,  and  the  individual  property'  of  the  several  partners 
to  their  individual  debts  ;  and  this  rule  applies  where  a  court  of  equity  is 
asked  to  set  aside  a  fraudulent  conveyance  of  real  estate. 

Same.— Tbe  fact  that  an  individual  creditor  of  a  partner  foregoes  his  pght 
to  have  a  fraudulent  conveyance  of  the  real  estate  of  such  partner  set 
aside  g^ives  a  partnership  creditor  no  right  to  attacH  such  conveyance. 

Samk.— The  only  interest  of  the  partnership  creditor  in  such  case  is  in 
the  residue  of  the  individual  property  over  individual  debts. 

Same.— Cbmp^ain/.— In  a  complaint  by  a  partnership  creditor,  attacking  an 
alleged  fraudulent  conveyance  of  the  individual  real  estate  of  the  partner, 
it  would  b<)  proper  to  aver  that  there  were  no  individual  debts. 

Sa^e. — Parties. — An  action  attacking  such  conveyance  might  be  brought 
jointly  by  partnership  and  individual  creditors. 

Save.  -  Votaininry  Conveyance, — A  voluntary  conveyance  by  a  partner  of 
his  individual  real  estate,  at  a  time  when  the  partnership  property  is  si^f- 
ficient  to  pay  the  partnership  debts,  is  valid. 
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Same. — Measure  of  Value, — Sheriff's  Sale. — The  price  that  pToperty  would 
bring  at  a  sale  on  execution  is  not  the  sole  criterion  of  its  value. 

From  the  Fountain  Circuit  Court. 

W.  A.  Tipton,  S.  F.  Wood,  L.  Nebeker,  S.  M.  Cambem,  W. 
U.  Baker,  L.  P.  Miller  and  F.  M.  Dice,  for  appellants. 

J.  W.  Copner, Cox,  H.  H.  Stilioell  and  J.  B.  Martin, 

for  appellees. 

WoRDEN,  J. — The  appellants  brought  this  action  against 
the  appellees,  to  set  aside  a  certain  conveyance  of  land  as 
fraudulent  and  voidable,  and  to  subject  the  land  to  the 
payment  of  certain  debts. 

Issue;  trial  by  jury;  verdict,  and  judgment  for  the  de- 
fendants. 

The  only  question  involved  is  whether  the  court  erred 
in  overruling  tKe  appellants'  motion  for  a  new  trial,  made 
on  the  ground  that  the  verdict  was  not  sustained  by  the 
evidence. 

The  appellants  were  judgment  creditors  of  the  partner- 
ship firm  of  Mitchell  &  Crowley,  consisting  of  Robert 
Mitchell  and  Octavius  A.  Crowley.  The  property  con- 
veyed was  not  partnership  property,  but  the  individual 
property  of  Robert  Mitchell.  The  latter  conveyed  it  to 
his  minor  children,  named  respectively  Florence,  Bell  and 
Eate  Mitchell. 

It  was  alleged  that  the  conveyance  was  voluntary,  and 
made  with  the  intent  to  hinder  and  delay  the  plaintiffs  in 
the  collection  of  their  debts. 

The  court  below,  in  passing  upon  the  motion  for  a  new 
trial,  expressed  a  doubt  as  to  the  suflSiciency  of  the  com- 
plaint, in  this,  that  it  did  not  contain  an  allegation  that 
Mitchell  had  no  individual  creditors,  remarking  that,  "if 
he  has  individual  debts  equal  to  the  value  of  the  land  in 
controversy,  the  plaintifts,  being  partnership  creditors,  are 
probably  not  injured." 

It  is  well  settled,  as  a  general  rule,  that   partnership 
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property  mast  be  first  applied  to  the  payment  of  partner-, 
ship  debts,  and  individual  property  to  the  payment  of  in- 
dividual debts;  and  this  rule  is  applicable  where  the  prin- 
ciples of  a  court  of  equity  are  invoked  in  reaching  and 
making  distribution  of  assets,  as  in  setting  aside  fraudu- 
lent conveyances  at  the  instance  of  creditors.  McDonald 
V.  Beachy  2  Blackf.  55  ;  Weyei^  v.  Thornhurgh^  15  Ind.  124; 
Schcefer  v.  Fiihian,  17  Ind.  463 ;  Blake  v.  Faulkner,  18 
Ind.  47 ;  Kisiner  v.  SindlingeVy  33  Ind.  114  ;  Bond  v.  Nave, 
62  Ind.  505. 

It  would  seem,  therefore,  that  if  Mitchell  had  individual 
creditors  at  the  time  of  the  conveyance,  to  the  amount  of 
the  value  of  the  land  in  controversy,  they  would  be  entitled 
to  have  it  applied  to  the  payment  of  their  claims,  in  case 
the  conveyance  should  be  deemed  fraudulent,  to  the  exclu- 
sion of  the  partnership  creditors.  And  if  such  individual 
creditors  should  see  proper  to  forego  their  rights,  and  suf- 
fer the  conveyance  to  stand,  it  is  not  perceived  that  this 
would  give  partnership  creditors  a  right,  in  place  of  the 
individual  creditors,  to  attack  the  conveyance. 

But,  upon  the  question  of  pleading  suggested,  we  ex- 
press no  opinion.  It  does  not  seem  to  have  been  made, 
and  was  not^  decided  in  the  court  below. 

It  might  be  prudent,  in  a  complaint  by  partnership 
creditors  to  set  aside  a  conveyance  of  individual  property, 
to  allege  that  there  were  no  creditors  of  the  individual ;  but 
whether  such  allegation  is  essential,  or  whether  the  com- 
plaint might  bo  deemed  good  without  it,  leaving  the  fact 
of  the  existence  of  such  creditoi's,  where  such  is  the  fact, 
to  be  shown  in  defence,  we  do  not  decide.  Probably,  the 
partnei'ship  and  individual  creditors  might  join  in  such 
action,  so  that  the  proceeds  of  the  property,  after  paying 
individual  debts,  might  be  applied  to  the  payment  of 
partnership  debts. 

But  there  was  evidence  tending  to  show  that  Mitehell, 
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at  the  time  of  the  conveyance  in  question,  owed  individual 
debts,  though  the  amount  thereof  is  not  certain.  .  Octaviu* 
A.  Crowley,  one  of  the  partners,  testified  a^  a  witness  iu 
the  cause,  and,  after  stating  the  estimate  he  put  upon  the 
value  of  the  partnership  property  held  at  the  time  of  the 
execution  of  the  conveyance  iu  question,  and  stating  th^ 
amount  of  the  partnership  debts  at  that  time,  said:  ''In 
my  estimate  of  the  debts  of  the  firm  I  do  not  mclude 
any  individual  debts  of  myself  or  Mitchell ;  we  bpth 
owed  considerable  individual  debts."  If,  therefore,  the 
plaintifis  had  succeeded  in  the  acticn,  they  might  have 
obtained  a  judgment  to  which  they  were  pot  entitled, 
\>y  reason  of  the  right  of  the  individual  creditors  pf 
Mitchell  to  priority  of  payment  out  of  the  proceeds  of 
the  property. 

But,  aside  from  this  view,  we  are  inclined  to  the  opin- 
ion, that  the  verdict  of  the  jury  oi^ght  not  to  be  disturbed 
on  the  evidence. 

It  is  well  settled  that  a  conveyance  of  property  will 
not  be  held  fraudulent  as  against  creditors,  though  vol- 
untary, if  the  party  making  it  had  property  left  amply 
sufficient  for  tbe  payment  of  all  his  debts.  Sherman  v. 
Hoglandy  54  lud.  578,  and  cases  there  cited.  See,  abo, 
Evam  V.  Hamilton^  56  Ind.  34 ;  Boniine  \\  Romine^  59  lud. 
346 ;  Deutsch  v,  Korsmeier^  59  lud.  373. 

There  was  evidence  tending  to  show  that,  at  the  ti«uc 
of  the  conveyance  in  question,  the  partnership  property 
held  by  the  firm  exceeded  in  value  the  amount  ot  the 
partnership  debts  by  several  thousa,nd  dollars,  and  was 
apparently  amply  sufficient  to  pay  all  the  partnership 
debts.  There  was  a  considerable  diiibrence  m  the  opinion 
of  witnesses,  as  to  the  value  of  the  partnership  property, 
but  the  jury  had  evidence  before  them,  as  to  its  value, 
sufficient  to  justify  the  verdict.  The  amount  which  prop- 
erty brings  at  a  sale  upon  execution  is  not  the  sole  crite- 
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riou  by  which  to  deterrahie  ite  value,  even  if  it  <?an  be 
regarded  at  all  as  evidence  of  value. 

The  good  faith  of  the  transaction  must  be  judged  of  by 
the  condition  of  things  at  the  time  the  conveyance  was 
made.  A  conveyance  is  not  to  be  adjudged  fraudulent  as 
against  creditors,  simply  because  it  is  voluntary.  Wlicther 
it  18  fraudulent,  is  a  question  of  fact.  Pence  v.  Croan^ 
51  lud.  336. 

It  fallows  that  the  question  of  the  good  faith  of  the 
transactiofi  must  be  referred  to  the  time  the  conveyance 
was  made ;  and,  if  then  made  in  good  faith,  without  any 
intent  to  cheat,  hinder,  delay  or  defraud  creditors,  it  can 
not  be  subsequently  rendered  fraudulent  by  the  fact  that 
tke  property  of  the  firm  may  have  tailed  to  brhig  enough, 
at  sale  upon  execution,  to  pay  the  debts  of  tVie  firm. 

We.  are  of  opinion,  as  before  intimated,  that  the  judg- 
ment below  must  be  affirmed  ;  but  the  affirmance  will  not, 
of  course,  affect  the  rights  of  the  individual  creditors  of 
Mitchell,  they  not  being  parties  to  the  action,  nor  prevent 
them  from  attacking  the  conveyance,  if  they  shall  see 
cause  to  do  so,  and  can  establish  its  fraudulent  character 
as  to  them. 

The  judgment  below  is  affirmed,  with  costs. 
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Dkcbdkxts'  Estates. — Repori  and  Rtsxgnaiiwi  of  Adminihiraior  not  a  Fiiml 
^fHemerU—Actt07i  on.  Bontf.—JRes  Adjudicata.—Tho  final  report  of  an 
outgoing  adjTiinistrator  or  executor,  resigning  Ijiis  trust  before  seltjement 
of  the  estate  has  been  completed,  and  the  approval  thereof,  and  his  dis- 
charge, bv  the  proper  court,  do  not  constitute  the  "  final  settlement*  con- 
templated by  section  116,  2  R.  S.  1876,  p.  637,  of  the  decedents*  estates 
act,  ai\d.  therefore,  are  no  bar  to  an  action  on  the  bond  of  such  adminis- 
trator or  executor. 
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Same. — Copy  of  Judgment. — A  transcript  of  such  report  and  proceedingSi 
filed  with  such  answer  in  said  action,  constitute  no  part  of  the  answer. 

SAWB.^hiterloeuiory  Order  can  not  be  Attacked  CollateraUy. — Interlocutory 
orders  made  from  time  to  time,  hy  the  court,  during  the  settlement  of  an 
estate,  can  not  he  attacked  in  an  action  on  the  hond  of  the  administrator 
or  executor  upon  whose  motion  or  report  such  an  order  was  made. 

From  the  Warren  Circuit  Court. 

S.  A.  Huff,  W.  a  Wilson,  J.  H.  Adams,  J.  R.  Coffroth, 
T.  A.  Stuart,  F.   W.  Coombs  and  A.  Parsons,  for  appellant 

W.  D.  Wallace,  A.  A.  Rice,  J.  Ristine,  J.  McCabe,  M. 
Milford,  S.  H.  Buskirk  and  J.  W.  Nichol,  for  appellees. 

NiBLACK,  J. — This  was  a?  suit  by  Alva  Parsons,  as  ad- 
ministrator de  bonis  non,  with  the  will  annexed,  of  the 
estate  of  Isaac  Coleman,  deceased,  against  Marshall  M. 
Milford,  as  principal,  and  John  Pool  and  Robert  Milford, 
as  sureties,  upon  a  bond  given  by  said  Marshall  M.  Mil- 
ford, as  the  late  executor  of  such  estate. 

After  the  commencement  of  the  suit,  Marshall  M.  Mil- 
foi*d  died,  and  as  to  his  estate  the  suit  was  continued  in 
the  name  of  Milton  F.  Milford,  as  his  administrator. 

The  action  was  commenced  in  the  Fountain  Circuit 
Court,  but  the  venue  was  changed  to  the  court  below, 
where  it  was  tried  before  the  Hon.  David  P.  Vinton, 
judge  of  the  Twenty-Third  Judicial  Circuit,  who  was 
specially  called  for  that  purpose. 

Six  breaches  of  the  condition  of  the  bond  sued  on  were 
assigned.     These  breaches  were,  in  substance,  as  follows : 

Firat.  That  Marshall  M.  Milford,  as  such  executor, 
failed  to  use  proper  care  and  diligence  in  collecting  a  debt 
due  said  estate  from  the  firm  of  H.  E.  KcKee  &  Co.,  of 
Fort  Smith,  of  Arkansas,  and  that,  by  the  negligence  and 
carelessness  of  said  executor,  fourteen  thousand  five  hun- 
dred and  twenty-one  dollars  and  forty-five  cents  of  the 
principal,  together  with  the  interest  thereon,  from  the  29th 
of  October,  1866,  became,  was,  and  is  wholly  lost  to  said 
estate. 
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Second.  That  the  said  executor  was,  by  the  last  will  of 
the  said  Isaac  Coleman,  deceased,  authorized  to  sell  cer- 
tain real  estate,  owned  by  the  said  testator,  at  the  time  of' 
his  death,  and  that  he  sold  certain  tracts  of  land  lying  in 
the  county  of  Iroquois,  and  in  the  State  of  Illinois,  for  less 
than  one-half  of  its  real  value. 

Third.  That  the  said  executor  became  the  purchaser, 
in  his  own  right,  of  certain  stock  in  the  Attica  Bridge  Co., 
belonging  to  said  decedent  at  the  time  of  his  death,  of  the 
value  of  one  thousand  dollars,  at  less  than  one-half  of  its 
real  value. 

Fourth.  That,  by  the  will  aforesaid,  the  said  testator 
bequeathed  to  his  infai)t  daughter,  Martha  G.  Coleman,  a 
sum  of  six  thousand  dollars,  and  directed  his  executor  to 
invest  such  sum  in  the  United  States  Government  interest- 
bearing  bonds;  that  there  came  to  the  hands  of  the  said 
executor,  after  the  payment  of  the  debts  of  such  estate 
and  the  bequest  to  Hachel  II.  Coleman,  a  sufficient  sum 
of  money  to  have  paid  the  said  legacy  to  the  said  Martha 
G-,  but  that  the  said  executor  never  paid  the  said  legacy  or 
any  part  thereof,  or  purchased  any  bonds  for  the  use  of  the 
said  Martha  G.;  but,  on  the  contrary,  he  applied  the 
money  in  his  hands  in  distribution  to  a  part  of  the  residu- 
ary legatees  and  general  heirs  of  said  testator. 

Fifth.  That  the  defendant  Marshall  has  failed  to  ac- 
count and  pay  over  to  the  plaintiff  or  the  court,  upon  his 
resignation,  all  the  properties  and  moneys  that  came  into 
his  hands;  that  each  and  every  charge  he  has  made  against 
said  estate,  for  moneys  paid  out  by  him,  is  false,  and  each 
and  every  charge  thus  claimed  by  him  as  a  credit  is  in  ex- 
cess of  the  sum  really  and  actually  paid ;  that  all  of  his 
charges  for  services  are  in  excess  of  what  his  services  were 
fairly  and  reasonably  worth ;  and,  by  reason  of  said  false, 
charges,  said  estate  has  been  and  is  damaged  in  a  large 
sum  of  money,  to  wit,  in  the  sum  of  live  thousand  dollars. 
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Sixth.  That  the  said  executor  failed  to  pay  the  taxes 
upon  certain  real  estate  owned  by  the  testator,  in  the  State 
of  Iowa ;  and  that,  by  reason  of  si^ch  failure,  such  real 
estate  was  sold  for  taxes,  and  became,  was  and  is  lost  to 
si^id  estate. 

The  defendants  answered  in  three  paragraphs.  The  first 
was  the  general  denial,  which  was  afterward  withdrawn. 
The  second  was  as  follows : 

^^  The  defendants,  for  further  answer  to  the  complaiut 
of  the  plaintift'  herein,  say  that  they  admit  that,  on  the 
SOth  day  of- March,  1867,  the  said  Marshall  M.  Milford, 
who  is  now  deceased,  was  qualified  and  gave  bond  as  the 
executor  of  the  estate  of  Isaac  Coleman,  deceased,  and 
that  he  thereafter  entered  upon  the  duties  of  his  trust 
as  such  executor;  but  they  aver  that  said  Marshall 
M.  Milford,  as  such  executor,  afterward,  to  wit,  on  the 
27th  day  of  December,  1867,  made  and  filed  in  the  office 
of  the  clerk  of  the  court  of  common  pleaa  of  Fountain 
county,  Indiana,  an  inventory  of  the  personal  estate 
of  said  decedent,  and  did  thereafter,  to  wit,  on  the 
23d  day  of  January,  1869,  in  the  further  execution 
of  his  said  trust,  make,  and  file  in  said  common  pleas 
court  of  Fountain  coijinty,  at  its  regular  January  term 
of  that  year,  hia  first  report  under  oath,  by  him 
signed,  in  the  matter  of  his  said  trust ;  and  tbat 
said  common  ple^s  court  did,  pn  the  said  23d  day  of 
January,  1869,  after  examining  said  report,  approve  aud 
confirm  the  same,  a,pd  make  and  enter  upon  its  order  book 
a  judgment  and  order  confirming  and  approving  said 
report.  And  that  said  Marshall  M.  Milford,  as  aach  ex- 
ecutor, afterward,  to  wit,  on  the  26th  day  of  January, 
1871,  filed  his  petition  in  9aid  common  pleas  court, 
asking  the  court  to  permit  him  to  purchase  certain  realty 
to  be  thereafter  sold  at  sheriff's  sale  (upon  a  decree  of 
foreclosure  tbat  had  been  rendered  in  favor  of  said  execu- 
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tor),  for  the  use  and  benefit  of  said  Martha  G.  Coleman, 
and  as  a  partial  payment  and  discharge  of  her  said  legacy ; 
and  that  said  common  pleas  court,  after  examining  and 
hearing,  granted  the  prayer  of  isaid  petition,  and  ordered 
said  executor  to  purchase  said  real  estate  for  said  Martha  6. 
Coleman,  provided  it  did  not  sell  for  its  real  value  to  some 
other  person  ;  that  said  Marshall  M.  Milford,  as  such  execu- 
tor, afterward,  to  wit,  on  the  18th  day  of  May,  1871, 
made  and  filed  his  report  in  said  common  pleas  court, 
showing  that  he  had  purchased  Baid  real  estate  for  said 
Martha  Q.  Coleman,  and  the  court  thereupon  confirmed 
and  approved  said  report  and  the  purchase  so  made  by  said 
executor,  and  entered  its  order  of  approval  and  confirma- 
tion upon  its  order  book  ;  that  afterward,  to  wit,  on  the 
27th  day  of  January,  1872,  said  Marshall  M.  Milford,  as 
executor,  made  and  filed  in  said  common  pleas  court 
of  Fountain  county,  at  its  regular  January  teinn  of  that 
yeat,  a  second,  and  as  to  him  a  final,  i^port^  in  the  matter 
of  the  said  trust,  duly  signed  and  verified  by  him,  where- 
in, among  other  things,  he  resigned  his  said  trust,  and 
asked  the  said  court  to  discharge  him  therefrom,  and  that 
said  common  pleas  court,  after  examining  said  second  and 
final  report,  did,  on  said  27th  day  of  January,  1872,  in  all 
things  confirm  and  approve  the  same,  and  make  and  enter 
upon  its  order  book  a  judgment  and  order  confirming 
and  approving  said  second  and  final  report  of  said  Mar- 
shall M.  Milford  a&  such  executor,  and  discharging  him 
from  his  trust,  and  from  All  further  and  future  duties  in 
reliation  thereto.        *        *        *        * 

"  They  further  say,  that  none  of  said  orders  and  judg- 
nients  of  said  common  pleas  court  Of  Fountain  county, 
have  ever  been  appealed  from,  opened  np,  set  aside,  or  rfe- 
versed  by  the  judgment  or  order  of  any  court,  and  that 
each  and  all  of  them  are  now,  and  have  been  ever  since 
they  Were  made  and  rendered  as  aforesaid,  in   full   force 
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and  effect ;  and  they  especially  aver  that  the  said  order 
and  judgment  of  said  common  pleas  court  of  Fountain 
county,  approving  and  confirming  the  said  second  and 
final  settlement  report  of  said  Marshall  M.  Milford,  as 
such  executor,  and  discharging  him  from  his  said  trust, 
has  never  been  appealed  from,  opened  up,  set  aside  or  re- 
versed, and  that  the  same  is  now,  and  has  been  ever 
since  the  same  was  made  and  rendered,  in  full  force  and 
effect.'* 

That  portion  of  the  foregoing  paragraph,  which  is  omit- 
ted, referred  only  to  a  copy  of  all  the  proceedings  of  the 
common  pleas  court  of  Fountain  county,  in  the  matter  of 
the  said  Marshall  M.  Milford,  as  executor  of  the  said 
Isaac  Coleman,  deceased,  which  was  filed  with  the  para- 
graph as  "  Exhibit  X,"  and  averred  to  be  a  true  and  coni- 
plete  copy  of  such  proceedings. 

The  third  paragraph  of  the  answer  was  substantially 
the  same  as  the  second,  except  that  it  was  addressed  only 
to  the  first,  second,  fourth  and  fifth  breaches  assigned  in  the 
complaint,  as  above  set  forth. 

The  plaintiff  demurred  to  the  second  and  third  para- 
graphs of  the  answer,  but  his  demurrer  was  overruled. 

The  plaintiff  then  replied  to  the  said  second  and  third 
paragraphs  of  the  answer,  that  said  pretended  final  settle- 
ment, report  and  discharge  of  the  said  Marshall  M.  Mil- 
ford, and  all  the  alleged  orders  thereon,  were  not  obtained 
by  the  said  Milford,  as  executor  of  the  said  Coleman's  will, 
in  good  faith,  in  this,  that  the  said  Milford  fraudulently 
concealed  from  the  said  court  of  common  pleas  of  Fountain 
county,  at  the  time  of  making  said  pretended  final  settle- 
ment and  report,  and  at  the  time  of  obtaining  said  order 
and  approval  of  the  same,  and  his  discharge  as  such  exec- 
utor, the  matters  and  things  charged  and  complained  of  in 
the  complaint ;  that  the  action  of  said  common  pleas  court 
was  induced  by  reason  of^the  fraudulent  suppression  and 
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concealment  of  the  matters  and  things  complained  of  iu 
the  complaint,  and  the  order  of  said  common  pleas  court 
confirming  the  said  pretended  report  and  final  settlement, 
and  all  the  orders  of  said  court  respecting  such  pretended 
final  settlement  and  the  discharge  of  the  said  Milford, 
were  induced  by  the  fraudulent  suppression  and  conceal- 
ment of  the  matters  and  things  charged  in  the  complaint 
as  aforesaid,  and  not  otherwise.  Wherefore  all  the  orders 
of  said  common  pleas  court,  obtained  by  the  said  Mil- 
ford,  as  set  up  in  said  paragraphs  of  the  answer,  were 
fraudulently  obtained  by  him  and  therefore  void. 

The  defendants  demurred  to  the  reply,  and  the  court 
sustained  their  demurrer.  The  plaintiff' refusing  to  plead 
further,  final  judgment  upon  demurrer  was  rendered  in 
favor  of  the  defendants. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to 
the  second  and  third  paragraphs  of  the  answer,  and  upon 
the  sustaining  of  the  demurrer  to  the  reply. 

The  second  and  third  paragraphs  of  the  answer  do  not 
set  up  facts  answering  the  several  breaches  assigned  upon 
the  bond  sued  on,  upon  their  merits,  but  both  paragraphs 
allege  a  settlement  of  his  accounts  as  executor,  by  Mar- 
shall M.  Milford,  with  the  proper  court,  which  it  is  insist- 
ed was  a  final  settlement,  within  the  meaning  of  section 
116  of  the  act  for  the  settlement  of  decedents'  estates,  2  R. 
S.  1876,  p.  537,  and,  hence,  a  bar  to  any  action  calling  in 
question  his  management  of  the  estate  while  in  his  hands 
previous  to  such  settlement. 

The  first  question  which  arises  in  the  natural  order  is : 
Was  the  last  settlement  made  by  the  executor,  Milford,  as 
it  is  alleged  as  above  to  have  been  made,  a  final  settlement, 
in  the  sense  and  to  the  extent  claimed  for  it  ? 

Section  116,  supra^  is  as  follows : 

^*  After  the  debts  and  legacies  of  an  estate  and  charges 
of  administration  are  paid,  and  all  claims  in  favor  of  such 
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• 

estate  are  disposed  of  according  to  law,  the  executor  or 
administrator  shall  be  diticharged  from  the  further  admin- 
istration thereof,  and  Ho  final  settlement  shall  be  revoked 
or  reopened,  except  by  appeal  to  the  circuit  court,  and  the 
same  shall  there  appear  to  have  been  illegally  made  :  Pro- 
videdy  however y  That  any  person  interested  in  said  estate  so 
settled,  may  haVe  isaid  settlement  set  aside  for  mistake  or 
fraud,  at  any  time  within  three  years  after  said  settlement, 
and  if  such  person  be  under  any  legal  disabilities  at  the 
time  of  said  settlement,  then  ti^ithin  three  years  after  the 
removal  of  such  disability/* 

As  has  been  seen,  the  averment  as  to  the  alleged  fiual 
settlement  of  Milford  is,  "  that  afterward,  to  wit,  on  the 
27th  day  of  January,  1872,  the  said  Marshall  M.  Milford, 
as  such  executor,  made  and  filed  in  said  common  pleas 
court  of  Fountain  county,  at  its  i^egular  January  term  of 
that  year,  a  second,  and  as  to  him  a  final,  report,  hi  the 
matter  of  said  truBt,  duly  sighed  and  verified  by  him, 
^'herein,  amongst  other  things,  he  resigned  his  said  trust, 
and  asked  the  said  court  to  dischargtj  him  thereftom,  and 
that  said  common  pleas  coui*t,  after  ejcamining  said  second 
and  final  report,  did,  on  said  27th  day  of  January,  1872, 
in  all  things  confirm  and  approve  the  same,  and  make  and 
enter  upon  its  order  book  a  judgment  and  order  confirm- 
ing and  aj^proving  said  second  and  final  report  of  said 
Marshall  M.  Milford,  as  stich  executor,  and  dischai^ing 
him  from  his  said  trust,  and  from  all  further  duties  in  re- 
lation thereto." 

This  averment  does  rtot,  either  in  terms  br  by  implica- 
tion, assert  that  the  business  of  the  estate  was  closed  and 
finally  settled  before  Milford  resigned  and  was  discharged, 
but  only  declares  that,  ais  to  him,  said  Milford,  his  last  re- 
port was  a  final  report,  thus  excluding  the  inference  that 
such  report  \vas  a  filial  report  for  all  purposes,  and  pur- 
ported t6  be  a  final  settlement  of  the  estate  itself. 
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The  final  settlement  contemplated  by  section  116,  supruy 
has  reference  to  the  ultimate  completion  of  the  business 
of  the  trust  created  by  the  issuance  of  letters  of  adminis- 
tration, and  to  the  final  order  based  upon  such  comple- 
tion of  the  business  of  the  trust,  which  takes  the  estate  out 
of  court,  and  not  to  the  last  report  of  an  outgoing  executor 
or  administrator,  where  he  resigns  before  his  trust  has 
been  fully  performed,  taking  himself  only,  and  not  the 
estate,  out  of  court,  Dufour  v.  DufouTy  28  Ind.  421 ; 
Angevine  v.  Ward^  66  Ind.  460. 

The  case  of  Holland  v.  The  State,  ex  rel.,  48  Ind.  891,  is 
quoted,  to  show  that  where  a  guardian  made  a  settlement 
with  the  court  and  resigned,  his  settlement  was  held  by 
this  court  to  have  been  a  final  settlement  of  his  guar- 
dianship. 

In  that  case  the  question  was  as  to  whether  the  settle- 
ment could  be  attacked  collaterally,  and  not  really  upon 
the  particular  character  of  the  settlement  with  reference 
to  its  supposed  finality.  The  circumstances  attending  the 
settlement  are  not,  for  that  reason,  as  we  suppose,  fully  set 
out.  But  it  is  shown  by  the  opinion,  that  the  balance 
found  to  be  in  the  hands  of  the  guardian  was  paid  into 
court,  by  order  of  the  court,  before  his  discharge.  Our 
inference,  therefore,  is,  that  in  that  case  the  money  paid 
into  court  was  due  to,  and  for  the  use  alone  of,  the  ward, 
and  that,  consequently,  nothing  more  remained  to  be 
done  by  the  guardian  concerning  such  guardianship. 

In  that  view  of  that  case,  we  see  no  conflict  between  it 
and  what  we  have  said  as  above,  concerning  the  settle- 
ments of  executors  and  administrators. 

We  are,  consequently,  of  the  opinion,  that  the  facts  set 
op  in  the  paragraphs  of  answer  before  us  do  not  amount 
to  an  averment  that  Milford  made  a  final  settlment  of  the 
estate  before  or  at  the  time  he  resigned. 

In  the  argument,  frequent  reference  has  been  made  to  the 
Vol.  LXVII.1.32 
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transcript  of  the  proceedings  of  the  court  of  com- 
mon pleas  of  Fountain  county,  filed  with  the  answer 
as  an  exhibit  in  the  cause,  as  if  such  transcript  con- 
stituted a  part  of  the  answer,  by  being  filed  with  it. 
But  these  proceedings  of  the  common  pleas  court  are  not 
written  instruments  constituting  the  foundation  of  the  ap- 
pellees' defence,  within  the  meaning  of  section  78  of  the 
code,  and,  hence,  a  transcript  of  them  did  not  become  a 
part  of  the  answer  by  being  filed  with  it.  Nor  can  the 
matters  recited  in  such  transcript  be  used  to  aid  defective 
or  omitted  averments  in  the  answer.  Wilkinson  v.  Tht 
City  of  Peru^  61  Ind.  1 ;  Brooks  v.  Harris,  41  Ind.  390 ; 
Noble  V.  McGinniSj  55  Ind.  528 ;  The  State,  ex  reL,  v.  Hau- 
ser,  63  Ind.  155  ;  TViieblood  v.  Hollingsxcorth,  48  Ind.  537. 

As  the  paragraphs  of  answer  we  are  considering  do  not 
properly  set  up  a  final  settlement  .of  the  estate,  in  answer 
to  the  complaint,  and  do  not  otherwise  even  purport  to  an- 
swer the  several  breaches  assigned  upon  the  bond  in  suit, 
to  which  they  are  respectively  pleaded,  they  are  obviously 
bad  upon  demurrer,  and  ought,  in  our  judgment,  to  have 
been  so  held  by  the  court  below. 

As  further  proceedings  will  probably  be  had  in  the 
court  below  in  reforming  the  issues  in  this  cause,  we  will 
proceed  to  consider  the  questions  raised,  or  at  least 
attempted  to  be  raised,  by  the  appellant's  reply  to  the  ap- 
pellees' answer,  to  which  a  demurrer  was  sustained,  as 
herein  above  stated. 

Before  section  116,  supra,  went  into  effect,  all  ex  parte 
orders  made  in  the  course  of  administration  upon  an  estate 
were  regarded  as  only  prima  facie  correct,  and  were  liahle 
to  be  corrected  or  set  aside  upon  cause  shown,  by  proceed- 
ings in  chancery,  chancery  courts  having  at  that  time  a 
peculiar  jurisdiction  over  all  matters  pertaining  to  trustees 
and  estates  held  in  trust.  Allen  v.  CifarA:,  2  Blackf.  848 ; 
Brackcnridge  v.  HoUand,  2  Blackf.  377 ;  Murdoch  v.  Hcl- 
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aniVs  heirSy  3  Blackf.  114;  The  State,  ex  rel.,  v.  Strange,  1 
Iiid.  538;  Sherry  v.  Sansberry,  8  Ind.  320;  Byrket  v.  The 
State,  ex  rely  3  Ind.  248 ;  The  State,  ex  rel.,  v.  Brutch,  12 
Ind.  881. 

But,  since  that  section  went  into  force,  a  diflTerent  and 
more  rigid  rule,  as  regards  the  conclusive  character  of 
final  settlements,  has  been  recognized.  Reed  v.  Reed,  44 
Ind.  429  ;  Camper  v.  Hayeth,  10  Ind.  528. 

All  ex  parte  orders,  however,  made  in  the  settlement  of 
an  estate  previous  to  the  order  of  final  settlement, 
are  still  regarded  as  but  prima  facie  correct,  and  may  be  set 
aside,  corrected  or  modified  in  a  summary  way,  by  proper 
proceedings,  at  any  time  before  final  settlement.  Collins 
V.  Tilton,  58  Ind.  374 ;  Goodxoin  v.  Goodxcin,  48  Ind.  584 ; 
Fraim  v.  Millison,  59  Ind.  123. 

Su^h  orders  are  now  regarded  as  interlocutory  in  their 
character,  and,  within  proper  limits,  within  the  control  of 
the  court  making  them,  until  final  settlement  of  the  estate. 
But  such  orders,  so  long  as  they  remain  in  force,  constitute 
adjudications  of  the  matters  to  which  they  properly  relate, 
in  the  same  manner  as  ordinary  judgments  in  a  court  of 
record,  and  can  not  be  attacked  collaterally  in  a  suit  upon 
the  executor's  or  administrator's  bond.  If  attacked,  it 
must  be  by  some  direct  proceeding  in  the  court  having 
control  over  them.  Barnes  v.  Bartlett,  47  Ind.  98 ;  Wells 
Res  Adjudicata  and  Stare  Decisis,  sees.  425,  426,  and  482  ; 
Paine  v.  Stone,  10  Pick,  75  ^  Negley  v.  Oard,  20  Ohio,  310 ; 
Goodrich  V,  Thompson,  4^  Day?  215;  The  State,  ex  rel.,  v.  Ro- 
land,  23  Mo.  95 ;  Caldwell  v.  Lochidge,  9  Mo.  362 ;  Short  v. 
Johnson,  25  111.  405  ;  Iverson  v.  Loberg,  26  111.  180 ;  Free- 
man Judgments,  sees.  319  a,  608. 

If,  therefore,  adjudications  by  the  common  pleas  court  of 
Fountain  county  upon  the  'several  matters  assigned  as 
breaches  on  the  bond  had  been  well  pleaded,  the  reply 
would  have  been  bad  as  an  attempt  to  do  collaterally  what 


500  SUPREME  COURT  OF  INDIANA. 

Parke  et  al.  v.  Boser  et  aL 

could  only  be  done  directly  ;.but,  as  a  bad  reply  is  good 
enough  for  a  bad  answer,  the  court  erred  in  sustaining  the 
demurrer  to  the  reply. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  instructions  to  sustain  the  demurrer  to 
the  appellees'  answer,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 


Parke  et  al.  v.  Roser  et  al. 

Mistake. — Payment,  by  Bank,  to  Endorsee  of  Forced  Cheek, — Represenia' 
turns  hy  Bank,  to  Endorsee,  before  Endorsement — A  depositor  in  a  certain 
bank  drew  his  check  on  that  bank,  for  a  certain  amount,  in  favor  of  A.  or 
bearer.  The  amount  of  the  check  having  been  wrongfully  raised,  A.  pre- 
sented the  check,  so  raised,  to  B.,  to  get  it  cashed.  It  being  after  banking 
hours,  fi.  presented  the  check  to  the  cashier  of  the  bank,  who  assured  him 
that  the  check  was  good,  and  that  it  would  be  paid  during  banking  hoars. 
B.  thereupon  took  an  assignment  of  the  check  from  A.,  and  paid  the  latter 
the  amount  thereof,  and,  on  the  next  day,  the  check  was  paid  by  the  bank, 
which,  on  discovering  the  forgery,  of  which  both  B.  and  the  bank  were 
previously  ignorant,  sued  B.  to  recover  the  amount  paid  on  the  check. 

Held,  that  the  plaintiff  was  entitled*  to  recover. 

Same. — Certified  Chech — The  certification  of  a  check  by  the  bank  on  which 
it  is  drawn  amounts  only  to  an  agreement  that  the  signature  of  the  drawer 
is  genuine,  and  that  he  has  sufficient  ftmds  to  pay  it. 

From  the  Posey  Circuit  Court. 

W.  Loudon^  for  appellants. 
W.  P.  EdsoTij  for  appellees. 

Scott,  J. — This  action  was  brought  to  recover,  as  for 
money  paid  by  mistake,  the  amount  paid  by  plaintiffi  to 
defendants,  upon  a  check  which  had  been  altered  and 
raised  after  issue. 

Answer  as  follows : 
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"  For  answer  to  this  complaint,  the  defendants  say  that, 
on  the  23d  day  of  October,  the  day  upon  which  the 
check  was  drawn,  after  the  bank  of  plaintifis  had  been 
closed  for  that  day,  said  Bates  requested  them  to  cash  the 
check,  and  thereupon  they  took  the  same  to  plaintifis  and 
exhibited  it  to  them,  and  were  informed  by  them  that 
they  would  pay  the  same  during  banking  hours,  and,  re- 
lying upon  this  statement,  they  paid  Bates  eighty  dollars, 
and  Bates  thereupon  endorsed  the  check  to  them ;  that, 
at  the  time  they  took  the  assignment  of  the  check  from 
Bates,  and  at  the  time  they  received  payment  of  the  same 
from  the  bank,  they  had  no  suspicion  that  the  check  had 
been  raised." 

There  was  a  demurrer  to  this  answer  for  the  want  of 
facts.  The  demurrer  was  overruled,  and  exception  en- 
tered. 

The  plaintiffs  filed  a  reply  to  the  answer  as  follows : 

"  That,  at  the  time  they  said  they  would  pay  the  check, 
and  at  the  time  they  did  pay  the  same,  they  had  no  sus- 
picion whatever  that  the  check  had  been  raised,  but  be- 
lieved it  hacTbeen  originally  drawn  for  eighty  dollars." 

There  was  a  demurrer  to  this  reply,  for  want  of  suffi- 
cient facts.  Demurrer  sustained,  and  exceptions  entered. 
A  general  denial  to  the  answer  was  then  filed.  Trial,  and 
finding  for  the  defendants,  and  judgment  on  the  finding. 

The  rulings  upon  the  demurrers  to  the  answer  and  re- 
ply are  assigned  for  error,  in  this  court. 

Is  the  answer  sufficient  in  law  to  bar  the  plaintiffs'  re- 
covery ?  As  the  question  is  one  not  settled  by  any  deci- 
sion of  this  court,  we  think  it  proper  to  go  somewhat  into 
detail.  • 

Stripped  of  the  verbality  necessary  in  pleading,  the  fol- 
lowing may  be  taken  as  the  true  state  of  the  case  : 

Long  drew  his  check  for  eight  dollars,  in  favor  of 
Bates  or  bearer  on  the  plaintifis,  his  bankers.     Bates, 
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or  some  other  person,  wrongfully  altered  the  check 
to  eighty  dollars,  took  it  to  defendants,  and  desired 
them  to  cash  it;  the  defendants  took  it  to  the  plain- 
tiffs ;  they  said  they  would  pay  it  during  banking  hours; 
defendants  then  took  it  back  to  Bates,  paid  him  the 
money  on  it,  and  had  him  endorse  the  check  to  them. 
The  next  day,  during  banking  hours,  the  defendants  pre- 
sented the  check  to  the  plaintiffs^  and  received  thereon  the 
full  amount,  the  sum  of  eighty  dollars.  Both  parties  all  this 
time  believed  the  check  to  be  genuine,  and  neither  party 
had  any  suspicion  that  the  check  had  been  altered  aud 
raised. 

Suppose  Bates  had  presented  the  check  himself,  and  got 
the  money  on  it ;  no  one  would  pretend  for  an  instant, 
that  the  plaintiffs  could  not  recover  from  him.  Suppose, 
when  the  defendants  presented  the  check  in  the  first  in* 
stance,  the  plaintiffs,  instead  of  saying  they  wuuld  pay  it 
during  banking  hours,  had  actually  paid  the  money 
to  the  defendants,  as  they  might  have  done,  as  the 
check  was  payable  to  bearer;  would  any  one  suppose 
that  the  plaintiffs  could  not  have  recovered,  when  it  was 
discovered  that  the  check  had  been  altered  and  raised? 
We  think  not.  Suppose  that  Bates  had  presented  the 
check  to  the  plaintiffs,  and  had  the  same  certified  in  the 
usual  form,  according  to  the  custom  of  bankers,  and  the 
defendants  had  afterwards  cashed  it;  could  they  have 
compelled  the  plaintiffs  to  pay  it?  We  think  not.  Suppose 
that,  when  the  defendants  presented  or  exhibited  the  check 
to  the  plaintiffs,  the  plaintiffs  had  certified  it  in  the  usual 
form,  instead  of  saying  they  would  pay  it  during  banking 
hours,  and,  on  |)iis  certification,  the  defendants  had  cashed 
it,  and  afterwards  presented  it  for  payment,  and  the  plaintiffs 
had  refused  to  pay,  for  the  reason  that,  in  the  mean  time, 
they  had  discovered  that  the  check  had  been  altered 
and  raised,  and  the  defendants  had  brought  suit  on  this 
altered,  raised  and  forged  check ;  could  they  have  recov- 
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ered?  We  think  not;  for  the  reason,  that  the  certifying 
of  a  check  is  only  an  agreement  that  the  signature  of  the 
drawer  is  genuine,  and  that  he  has  the  funds  in  the  bank 
to  meet  it.  The  Marine  Nafl  Bank  v.  Tlie  National  City 
Bank,  59  N.  Y.  67. 

This  being  true,  it  follows,  that  if  the  plaintiffs  had 
certified  the  check,  and  afterwards  paid  it,  before  discov- 
ering it  to  be  a  raised  and  altered  check,  they  could  have 
recovered  the  money  from  the  parties  to  whom  it  had 
been  paid.  The  Security  Bank  of  New  York  v.  The  National 
Bank  of  the  Republic,  67  N.  Y.  458. 

The  next  question  is,  can  the  oral  promise  of  the  drawee 
of  a  check  be  of  more  binding  force  than  his  written  cer- 
tification ?  In  view  of  the  principle  involved,  and  the 
authorities,  we  thipk  not.  We  can  see  no  reason  why 
the  drawee  of  a  check  should  be  held  to  pay  a  forged 
check,  where  the  forgery  consists  in  altering  the  body  of 
the  check,  upon  an  oral  promise  to  pay  during  banking 
hoars,  when  he  could  not  be  held  liable  upon  his  written 
certification  of  i.t.  The  demurrer  should  have  been  sus- 
tained to  the  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
answer,  and  for  further  proceedings  in  accordance  with 
this  opinion. 
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Rbal  Estate,  Action  to  Quiet  Title.— Par<i<ion.—Cbmf)iatn<.— A  com-      '-^  ^ 
plaint  demanding  partition  of  a  certain  tract  of  land   alleged  the  respec-       I4g^  fi^fl 
tive  interests  therein  of  the  plaintiff  and  defendant,  hut,  averring  that  the 
latter  claimed  title  to  the  whole,  demanded  that  the  plaintiff's  title  be 
quieted. 
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ITeld^  that  the  action  was  really  one  to  quiet  title,  and  that  a  new  trial,  ss  of 
right,  could  be  demanded  by  the  losing  party. 

Same. — New  Trialy   of  RigfU,  ffranted   without    Objection. — Irregularity.^ 

Waive?'. — Where  a  new  trial,  as  of  right,  is  granted  without  exception  or 

objection,  though  irregularly,  no  question  can  be  raised  in  relation  to  tbe 

regularity  thereof,  by  an  objection  and  exception  to  a  second  order  of  the 

court  grfinting  a  new  trial  without  vacating  the  previous  order  therefor. 

SAHH.^-lHtU'Bond, — Copy. — Pleading. — Where  a  title-bond,  which  is  the 
basis  of  an  alleged  title  to  real  estate,  has  been  made  part  of  the  original 
pleading  setting  up  such  title,  an  amended  and  supplemental  pleading, 
which  refers  to  the  original  pleading  and  to  the  title-bond  therein  set  out, 
is  not  bad  on  demurrer  merely  because  it  does  not  set  out  the  title- hond  or 
a  copy  thereof. 

Same. — Demui^er. —  (7nccr<oin<y.— Where,  from  the  chain  of  title  set  up  in 
a  pleading,  an  equitable  title  in  the  party  pleading  the  same  may  be  in- 
ferred, the  absence  of  an  affirmative  allegation  of  title  in  Ruch  party  does 
not  render  the  pleading  bad  on  demurrer,  but  renders  it  subject  to  a  mo- 
tion to  make  certain. 

Same. — Purchase  with  Notice  of  Prior  Title. — A  vendee  of  real  estate  can 
not  hold  the  same,  as  against  the  holder  of  a  prior  equitable  title,  of  which 
such  vendee  had  notice  prior  to  the  completion  of  his  purchase. 

Same. — Constructive  Fraud. — Conveyance  during  Adverse  Possesmn.— 
Heirs. — One  who  purchases  land  from  the  heirs  of  the  deceased  maker  of 
a  title-bond  for  such  land,  with  knowledge  that  the  obligee  of  such  hond, 
or  an  assignee  thereof,  is  in  possession  and  claiming  title  thereunder, 
thereby  commits  a  constructive  fraud  against  the  latter,  and  can  not  re- 
cover possession  from  him.  But  allegations  of  fraud  in  such  case  need 
not  be  alleged,  because  the  conveyance  is  void  as  against  such  adverse 
holder. 

Same. — Statute  of  Limitations.— The  statute  of  limitations,  pleaded  against 
such  adverse  holder  by  such  purchaser,  is  insufficient.  Wordrn,  J.,  dis- 
senting. 

Supreme  Court. — Instructions. — New  Trial.— 'So  question  can  be  presented 
to  the  Supreme  Court,  as  to  the  sufficiency  of  instructions  given  to  tbe 
jury,  where  the  instructions  complained  of  are  not  identified  in  a  motion 
for  a  new  trial. 

* 

From  the  Porter  Circuit  Court. 

J.  Bradley  and  J.  H.  Bradley.,  for  appellant. 

A.  L.  Osborn^  T.  J.  Merrifield  and  J.  B.  Niles,  for  appel- 
lees. 

NiBLACK,  J. — The  appellant,  John  Q.  Earle,  commenced 
this  suit  in  1872,  in  the  Lake  Circuit  Court,  alleging  that 
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he  was  the  owner  of  one  undivided  half  of  section  19, 
township  36  north,  range  7  west,  in  Lake  county,  and  that 
the  appellees,  Andrew  Peterson  and  Ingle  Radstrom,  were 
the  owners  of  the  other  half,  but  that,  by  aome  title  un- 
known to  the  appellant,  they  claimed  to  own  the  whole 
section,  and  praying  that  the  title  to  one-half  of  said  sec- 
tion might  be  quieted  in  him,  and  for  partition. 

Alfred  Morrison  was  afterward,  upon  his  own  applica- 
tion, made  a  party  defendant. 

One  trial  of  the  cause  was  had  in  the  Lake  Circuit 
Court,  at  its  April  term,  1874,  resulting  in  a  judgment  for 
the  appellant.  At  the  February  term,  1875,  of  the  said 
Lake  Circuit  Court,  the  appellees  filed  their  petition  to  va- 
cate that  judgment  and  for  a  new  trial,  as  a  matter  of 
right,  upon  the  payment  of  costs,  and  the  court  vacated 
the  judgment  and  granted  a  new  trial,  to  which  no  objec- 
tion was  made  at  the  time,  or  at  any  other  time  afterward 
during  the  progress  of  the  cause. 

Afterward,  at  the  April  term,  1875,  of  the  same  court, 
for  some  reason  not  disclosed  in  the  record,  the  appellees 
filed  what  was  called  a  supplemental  petition  for  the  vaca- 
tion of  the  same  judgment,  and  for  a  new  trial,  as  a  mat- 
ter of  right,  and  the  court  again  entered  an  order  vacating 
the  judgment  and  gmnting  a  new  trial,  to  all  of  which  the 
appellant  at  the  time  objected  and  excepted. 

After  the  granting  of  this  second  order  for  a  new  trial, 
the  venue  of  the  cause  was  changed  to  the  Porter  Circuit 
Court,  where  there  was  another  trial,  and  a  verdict  for  the 
defendants. 

A  motion  for  a  new  trial  being  overruled,  final  judg- 
ment was  rendered  in  favor  of  the  defendants,  the  appel- 
lees here,  and  quieting  the  title  in  the  land  sued  for  in  Mor- 
rison. 

In  1872,  after  being  admitted  a  defendant,  Morrison  filed 
a  counter-claim  in  the  form  of  a  cross  complaint,  setting 
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forth  a  copy  of  a  title-bond  from  one  John  B.  Ducharme, 
dated  the  25th  day  of  March,  1835,  with  various  assign- 
ments upon  it,  through  which  he  and  one  Abram  P.  An- 
drew, Jr.,  claimed  an  equitable  title  to  the  same  undivided 
one-half  of  said  section,  to  which  the  appellant  set  up  title 
in  his  complaint. 

Morrison  afterward  filed  what  he  called  his  amended 
and  supplemental  cross  complaint,  alleging  that  the  said 
Abram  P.  Andrew,  Jr.,  by  a  deed  of  general  warranty, 
bearing  date  the  29th  day  of  May,  1871,  conveyed  the  land 
in  suit  to  him,  said  Morrison,  and  that  he,  said  Morrison, 
took,  and  has  since  held,  possession  of  said  laud,  under 
said  deed,  a  copy  of  which  was  filed  as  ^^  Exhibit  B ;"  that 
the  said  title-bond,  which  is  set  forth  in  his  original  cross 
complaint,  was  executed  and  delivered  by  the  said  John 
B.  Ducharme,  on  the  day  of  its  date,  to  Jacob  Beeson, 
the  obligee  therein ;  that  on  the  5th  day  of  May,  1835, 
the  said  Beeson  assigned  and  delivered  said  bond 
to  certain  persons  doing  business  under  the  name  of  Hen- 
dricks &  Rush ;  that  on  the  5th  day  of  August,  1836,  the 
said  Hendricks  &  Bush  assigned  and  delivered  said  bond 
to  one  Hiram  Todd ;  that  on  the  1st  day  of  October,  1836, 
the  said  Todd  assigned  one-half  of  his  interest  in  said  bond 
to  the  said  Abram  P.  Andrew,  Jr.,  and  delivered  said  bond 
to  the  said  Andrew;  that  said  Andrew  took  immediate 
control  of  said  land,  under  said  bond,  in  his  own  behalf, 
and  as  agent  for  said  Todd,  and  continued  to  control  said 
land  until  he  sold  it  to  him,  said  Morrison;  that  on  the 
1st  day  of  January,  1855,  the  said  land  having  become  de- 
linquent for  non-payment  of  taxes,  the  said  Earle  became 
the  purchaser  thereof  at  a  sale  for  taxes,  and  received  from 
the  auditor  of  the  county  a  proper  certificate  of  his  pur- 
chase ;  that  said  Andrew,  in  order  to  protect  his  title  to 
said  land,  was  compelled  to  purchase  and  did,  on  the  7th 
day  of  January,  1856,  purchase  said  certificate  from  the  said 
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Earle ;  that  the  said  Earle  thereupon  assigned  said  certifi- 
cate to  the  said  Andrew,  who  has  ever  since  been  the 
holder  and  owner  of  such  certificate ;  that  on  the  20th  day 
of  January,  1860,  the  said  land  having  again  become  de- 
linquent for  the  non-payment  of  taxes,  the  said  Earle 
again  became  the  purchaser  thereof  at  a  sale  for  taxes,  and 
received  a  certificate  of  his  purchase,  in  due  form  of  law  ; 
that  the  said  Abram  P.  Andrew,  J  r.,  as  the  owner,  and  as 
the  agent  for  said  Todd,  the  time  for  its  redemption  hav- 
ing in  the  mean  time  expired,  was  obliged  to  purchase  in 
the  title  of  said  Earle  to  said  land  under  such  tax  sale,  and 
did  purchase  in  such  title,  paying  therefor  the  sum  of 
fifty  dollars,  and  receiving  thereupon  an  assignment^  of 
euch  certificate  of  purchase,  upon  which  he,  said  Andrew, 
afterward  received  a  tax  deed  from  the  proper  county 
auditor,  of  which  the  said  Earle  had  notice;  that 
after  the  assignment  by  the  said  Todd  to  the  said 
Andrew  of  one-half  of  his  interest  in  said  title-bond, 
as  above  stated,  the  said  Todd  departed  this  life  intestate, 
leaving  Lydia  Todd  as  his  widow,  and  Francis  T.  Brown, 
H.  Church  Todd,  Lucy  B.  Todd,  Walter  W.  Todd  and 
Lena  G.  Todd. as  his  only  children,  and  heirs  at  law, 
and  afterward,  on  the  19th  day  of  July,  1871,  the 
said  widow  and  children  of  the  said  Todd  conveyed 
to  the  said  Andrew,  by  deed  of  general  warranty  and 
full  covenants,  the  interest  in  said  land  which  de- 
scended to  them  from  the  said  Todd,  estimated  as  one 
undivided  fourth  of  the  entire  section  ;  that,  immediately 
after  the  execution  by  hini  of  the  title-bond  above  refer- 
red to,  the  said  Ducharrae  removed  to  some  distant  and 
unknown  point  in  the  Indian  Territory,  west  of  the  Mis- 
sissippi River;  that,  from  that  time  forward,  he  never  re- 
turned to  or  was  in  the  State  of  Indiana,  and  that  he 
soon  thereafter  died,  it  being  wholly  unknown  to  the  said 
Hiram  Todd  and  the  said  Andrew,  who  his  heirs  at  law 
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were,  or  whether  he  left  any  such  hdrs;  that,  during  the 
mouth  of  January,  1876,  it  having  V)ecome  known  to  the 
said  Andrew,  that  Zoe  E.  Wilson  and  Elizabeth  Mary 
Welsh,  intermarried  with  one  Joseph  Welsh,  claimed  to 
be  and  were  represented  by  the  said  Earle  to  be,  the  heirs, 
and  only  heirs  at  law,  of  the  suid  John  B.  Ducharme,  de- 
ceased, and  the  said  Zoe  E.  Wilson  and  Elizabeth  Mary 
Welsh,  fully  recognizing  the  validity  and  binding  nature 
of  said  title-bond,  and,  in  compliance  with  its  conditions, 
together  with  the  said  Joseph  Welsh,  executed  and  de- 
livered to  the  said  Andrew  a  good  and  sufficient  quitclaim 
deed  to  said  undivided  one-half  of  said  section  of  land— 
the  said  Elizabeth  M.  Welsh  executing  said  deed  by  the 
name  of  Mary  E.  Welsh,  by  which  name  she  was  also 
known  ;  that  said  Earle,  well  knowing  the  claim  of  title  held 
and  made  by  said  Andrew,  as  above  set  forth,  and  after  hav- 
ing assumed  to  act  as  the  agent  of  the  said  Andrew  in  regard 
to  said  land,  caused  and  procured  one  Alexis  T.  Coquillard  to 
proceed  to  the  State  of  Kansas  and  to  procure  for  his,  said 
Earle's,  own  use  and  benefit,  a  deed  of  convej^ance  for  said 
land  from  the  said  Zoe  E.Wilson,  Elizabeth  Marj^  Welsh  and 
Joseph  Welsh,  bearing  date  the  11th  d{iy  of  February, 
1870,  under  which  deed  only  he,  the  said  Earle,  now  claims 
title  to  said  land,  or  any  part  thereof ;  that  the  said  Zoe 
E.  Wilson  and  others,  the  grantors  in  said  last  named  deed, 
had  never  been  in  the  State  of  Indiana,  were  wholly  un- 
acquainted with  said  land,  and  were  at  the  time  wholly 
ignorant  of  the  fact  that  said  land  was  the  same  laud  re- 
ferred to  and  included  in  said  title  bond  ;  that  said  agent 
of  said  Earle  falsely  and  fraudulently  represented  to  the 
said  Zoe  E.  Wilson  and  Elizabeth  M.  Welsh,  that  he,  said 
agent,  really  owned  the  land,  that  it  was  but  a  small  tract, 
that  he  did  not  know  that  they  had  any  title  to  said  land, 
inducing  them  in  fact  to  believe  that  thcj'had  no  title,  and 
that  said,  land  was  of  very  little  value,  thereby  causing  the 
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execution  of  said  deed  to  him,  said  agent,  for  the  nominal 
sum  of  fifty  dollars,  when  he,  said  agent,  and  the  said 
Earle  well  knew  that,  at  that  time,  said  land  was  of  the 
value  of  two  thousand  dollars  ahd  upwards  ;  that,  imme- 
diately after  the  execution  of  said  deed,  the  said  Coquil- 
lard,  as  such  agent  and  for  no  other  consideration,  executed 
and  delivered  to  said  Earle  a  quitclaim  deed  for  said  land, 
under  which  he,  the  said  Earle,  claims  to  own  the  same  ; 
that  all  said  proceedings  of  the  said  Earle  were  craftily  and 
subtly  designed  and  intended  to  cheat  and  defraud  the  said 
Andrew ;  that  he,  said  Morrison,  had  taken  possession  of 
said  land,  under  his  deed  from  Andrew,  before  the  com- 
mencement of  this  suit ;  that,  by  virtue  of  the  covenants 
of  warranty  contained  in  his,  said  Morrison's,  deed  from 
Andrew,  the  title  so  acquired  by  said  Andrew  from  the 
heirs  of  Ducharme,  in  pursuance  of  the  conditions  of  said 
title-bond,  has  inured  to  him,  said  Morrison.  Wherefore 
the  said  Morrison  prayed  that  his  title  might  be  quieted, 
and  for  all  other  proper  relief. 

The  appellant  demurred  to  this  amended  and  supple- 
mental cross  complaint,  but  his  demurrer  was  overruled. 

He  then  answered  said  cross  complaint : 

1.  In  general  denial ; 

2.  That  the  cause  of  action  did  not  accrue  within 
fifteen  years  before  the  filing  of  such  cross  complaint ; 

3.  That  the  cause  of  action  did  not  accrue  within 
twenty  years  before  the  filing  of  the  cross  complaint; 
and, 

4.  In  a  lengthy  paragraph  setting  up  various  matters, 
by  way  of  special  denial  and  otherwise,  upon  which  no 
question  is  made  here,  and  which  need  not,  therefore,  be 
more  particularly  referred  to. 

Morrison  demurred  severally  to  the  second  and  third 
paragraphs  of  the  answer  to  his  cross  complaint,  and  the 
court  sustained  his  demurrer  to  both  paragraphs. 

Errors  are  assigned : 
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1.  Upon  the  granting  of  a  new  trial  to  the  appellees, 
as  a  matter  of  right,  by  the  Lake  Circuit  Court,  at  its  April 
term,  1875 ; 

2.  Upon  the  overruling  of  the  demurrer  to  Morrison's 
amended  and  supplemental  cross  complaint ; 

8.  Upon  the  several  rulings  of  the  court  sustaining 
Morrison's  demurrers  to  the  second  and  third  paragraphs 
of  the  answer  to  his  said  cross  complaint;  and, 

4.  Upon  the  overruling  of  the  appellant's  tnotion  for  a 
new  trial. 

Errors  are  also  assigned  upon  other  proceedings  below, 
but  they  amount  only  to  objections  which  might  have 
been  presented  as  causes  for  a  new  trial. 

The  original  complaint  in  this  case  raised  the  question 
of  title,  as  preliminary  to  the  partition  demanded  by  it, 
and  asked  that  the  appellant's  claims  of  title  might  be 
quieted.  We  think,  therefore,  that  this  was  an  action  to 
quiet  title,  whatever  further  result  may  have  been  contem- 
plated by  it,  and  that  there  was  no  error  m  granting  the 
appellees  a  new  trial  as  a  matter  of  right. 

At  all  events  a  new  trial  had  been  granted  to  the  appel- 
lees at  the  February  term,  1875,  of  the  Lake  Circuit 
Court,  without  objection  at  the  time  or  afterward,  and  we 
are  unable  to  see  that  any  real  question  was  raised  for  de- 
cision in  this  court  by  an  exception  to  the  subsequent 
granting  of  a  new  trial  at  the  succeedmg  April  term  of 
that  court,  while  the  first  order  granting  such  new  trial 
was  permitted  to  remain  in  full  force. 

It  is  insisted  that  Morrison's  amended  and  supple- 
mental cross  complaint  was  bad  upon  demurrer,  because 
neither  the  title-bond  referred  to  in  it,  nor  a  copy  of  such 
bond,  was  filed  with  such  cross  complaint. 

A  copy  of  this  bond  was,  however,  filed  with  the  origi- 
nal cross  complaint,  and  was  referred  to  as  having  been  so 
filed  in  the  amended  and  supplemental  cross  complaint. 
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Thnt  was  quite  sufficient,  conceding  that  it  was  necessary 
to  file  a  copy  of  such  bond  with  this  latter  cross  complaint, 
a  question  we  have  not  considered,  and  concerning  which 
we  need  and  do  not  decide  any  thing  at  the  present  hear- 
in  sr. 

It  is  also  objected  to  this  amended  and  supplemental 
cross  complaint,  that  it  did  not  aver,  in  direct  terms,  that 
Morrison  was,  in  any  manner,  the  owner  of  the  land  in 
dispute,  and  that  many  of  the  matters  recited  in  it  were 
stated  in  such  an  inferential  way  as  not  to  amount  to  dis- 
tinct avermer.ts  of  material  facts. 

Wc  are  inclined  to  the  belief  that  the  court  might  have 
required  some  of  the  allegations  of  this  cross  complaint  to 
have  been  made  more  certain  and  specific,  and  might  have 
struck  out  some  of  its  other  allegations,  as  irrelevant  and 
immaterial,  but,  taking  all  the  facts  stated  in  this  cross 
complaint  together,  we  are  of  the  opinion  that  they 
amounted  to  an  averment  that  Morrison  had  an  equitable 
title  to  the  land  in  controversy,  under  which  he  was  in 
possession  when  this  suit  was  commenced,  and  that  the  ap- 
pellant had  purchased  the  land  of  Ducharme's  heirs,  with 
full  notice  of  such  equitable  title. 

With  this  impression  as  to  the  legal  import  of  the  facts 
contained  in  this  cross  complaint,  we  are  brought  to  the 
conclusion  that  the  court  did  not  err  in  overruling  the  de- 
murrer to  it,  as  complained  of  by  the  appellant. 

A  vendee  of  real  estate  can  not  hold  the  land  ag«ainst  a 
prior  equitable  title,  if  he  ha<J  notice  of  snch  prior  equity 
before  the  completion  of  his  purchase.  1  Story  Eq.,  sees. 
S95,  896  ;  Gliffewdl  v.  Spimffh,  26  Ind.  819  ;  Walker  v.  Cox, 
25  Ind.  271 ;  Hunter  v.  Bnles,  24  Ind.  299 ;  Gallion  v.  Mc- 
Caslin.  1  Blackf.  91. 

If  the  appellant  had  notice  of  Andrew's  prior  equity,  as 
charged,  when  he  purchased  the  land  of  Budliarme's  heirs, 
through  Coqnillard,  he  peq>etrated  what  is  known  as  a 
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constructive  fraud  upon  Andrew,  and  the  means  he  may 
have  used  to  obtain  a  conveyance  from  Ducharme's  heirs 
were,  as  to  Andrew  and  his  assigns,  wholly  irrelevant 
and  immaterial.  All  that  part  of  the  supplemental  cross 
complaint,  therefore,  which  charged  the  appellant  with 
using  fraudulent  representations  to  Ducharme's  heirs  to 
obtain  their  conveyance,  might  have  been  struck  out  as 
irrelevant  and  immaterial  to  any  issue  properly  tendered 
by  such- cross  complaint.     Steeple  v.  Dotoningj  60  Ind.  478. 

As  has  been  said,  the  matters  set  out  by  Morrison  in 
his  supplemental  cross  complaint  amounted  to  allegations, 
that  he  was  the  equitable  owner  of  the  land  in  suit,  and 
in  possession  when  this  action  was  commenced,  and  that 
the  appellant  had  notice  of  his,  said  Morrison's,  equitable 
title,  of  which  Andrew  was  then  the  holder,  at  the  time 
he,  the  appellant,  purchased  of  Ducharme's  heirs.  These 
allegations  amounted  to  an  averment  that  the  appellant 
had  become  the  trustee  of  Morrison,  and  was  bound  by 
whatever  obligations  Ducharme's  heirs  were  under  by  rea- 
son of  the  title-bond  of  their  ancestor.  It  was,  conse- 
quently, an  insufficient  answer  to  Morrison's  cross  complaint, 
to  set  up  the  statute  of  limitations  merely,  unaccompanied 
by  any  averment  showing  that  the  trust  alleged  to  have  been 
created  had  terminated.  Albert  v.  TTie  State^  ex  rel.y  65  Ind. 
413. 

For  these  reasons,  therefore,  if  for  no  other,  the  court 
very  properly  held  the  second  and  third  paragraphs  of 
the  appellant's  answer  to  the  cross  complaint  bad  upon  de- 
murrer. 

There  was  evidence  tending  to  sustain  all  the  material 
allegations  of  Morrison's  supplemental  cross  complaint 
There  is,  in  consequence,  no  ground  upon  which  we  can 
disturb  the  verdict  upon  the  evidence. 

Some  questions  are  made  here  upon  certain  instructions 
asked  to  be  given  by  the  appellant  and  refused  by  the 
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eonrt.  But  those  instructions  are  not  set  out  nor  in  any 
way  identified  by  any  of  the  causes  assigned  for  a  new 
trial.  Under  such  circumstances,  no  questions  are  raised 
in  this  court  upon  such  instructions.  Buskirk  Prac.  244  ; 
Grant  v.  WesifaU^  57  Ind.  121 ;  Reeves  v.  Plough^  41  Ind. 
204. 

We  are  unable  to  see  any  sufiicient  reason  for  a  reversal 
of  the  judgment. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Note. — Wordbn,  J.,  does  not  agree  that  the  demurrer  to 
the  second  paragraph  of  the  appellant's  answer  to  Morri- 
son's cross  complaint  was  properly  sustained. 

Petition  for  a  rehearing  overruled. 


McDowell  et  al.  v.  Hendrix,  Executor.  ifi9  347, 

MiKics  AND  Mixing. — Lease, — Action  by  Leasor^s  Executor,  against  Lessee 
and  Assignee,  for  Rent. — Parties. — Heir. — Complaint, — Abandonment  of 
Lease  a  Defence. — A  lease  of  certain  lands,  for  mining  the  coal  beneath  iU 
surface,  provided  that  the  lessee  should  pay  to  the  lessor  a  certain  sum  for 
each  ton  of  coal  mined  each  year,  and  that,  after  the  first  year,  the  amount 
of  the  rent  should  not  be  less  than  a  specified  sum.  It  also  provided  that 
'*  If  no  coal  is  found  under  said  land,  and  this  lease  is  abandoned,  then 
said  payments  are  not  to  be  made.'*  The  lessor  having  died  testate,  his 
executor  brought  an  action  on  the  lease,  against  the  lessee  and  one  to 
whom  he  was  alleged  to  have  assigned  in  writing  an  interest  in  the  lease, 
to  recover  for  rents  alleged  to  have  accrued  during  the  second  year  of  the 
lease,  and  in  the  lifetime  of  the  assignee,  averring  that  the  defendants  had 
paid  to  the  lessor  the  loyalty  agreed  on  the  coal  mined  during  that  year 
by  the  defendants,  being  a  certain  sum  less  than  the  agreed  minimum 
rent. 

Held,  on  demurrer,  that  the  executor,  and  not  the  heir,  was  the  proper  party 
plaintiff. 

Held,  also,  that  abandonment  of  the  premises  was  matter  of  defence,  and 
need  not  be  negatived  by  the  complaint. 

Held,  also,  that  ihc  assignee  whs  liable  jointly  with  the  lessee. 

Vol.  LXVII.— 33 
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Samk. — ^Tbe  fact  that  sufficient  coal  could  not  be  mined  to  make  the  royaHj 
amount  to  the  minimum  rent,  though  it  might  be  ground  for  abandoning 
the  lease,  constitutes  no  defence,  so  long  us  the  defendants  continue  in 
possession,  to  an  action  on  the  lease,  for  the  rent. 

Samb. — Mortgage. — Insolvency. — The  fact  that  the  land  had  been  mortgaged 
prior  io  the  execution  of  the  lease,  that  the  lessor's  estate  was  insolvent, 
and  that  the  mortgagee  was  threatening  foreclosure,  was  no  defence  to  aa 
action  for  the  rent 

From  the  Clay  Circuit  Court. 

S.  W.  Curtis  and  E.  S,  Holliday^  for  appellants. 
6r.  A.  Knight^  C.  H.  Knight  and  I.  M.  Compton,  for  ap- 
pellee. 

HowK,  C.  J. — In  this  action,  the  appellee  sued  the  appel- 
lants and  one  Robert  McBeth,  for  the  recovery  of  certain 
money  claimed  to  be  due  and  unpaid,  under  a  written  lease 
executed  by  and  between  the  appellee's  testator,  John 
Heudrix,  in  his  lifetime,  and  said  Robert  McBeth. 

To  the  appellee's  complaint  the  appellants  demurred,  for 
the  alleged  insufficiency  of  the  facts  thereit:  to  constitute  a 
cause  of  action,  which  demurrer  was  overruled  by  the 
court,  and  to  this  ruling  they  excepted.  They  then  an- 
swered in  four  paragraphs,  to  the  second  and  fourth  para- 
graphs of  which  answer  the  appellee's  demurrer,  for  the 
alleged  want  of  sufficient  facts  therein,  was  sustained 
by  the  court,  and  to  this  decision  the  appellants  ex- 
cepted. To  the  other  affirmative  paragraph  of  said  an- 
swer, the  appellee  replied,  putting  the  case  at  issue. 

The  cause  was  tried  by  the  court,  and  a  finding  was 
made  for  the  appellee,  assessing  his  damages  in  the  sum 
of  nine  hundred  and  seventy-five  dollars  ;  for  which  sum 
the  court  rendered  the  judgment  from  which  this  appeal  is 
now  prosecuted. 

In  this  court,  the  appellants  have  assigned,  as  errors, 
the  following  decisions  of  the  court  below : 

1.  In  overruling  their  demurrer  to  appellee's  com- 
plaint ;  and, 
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S.  In  8ustaimng  appellee's  demurrer  to  the  second  and 
fourth  paragraphs  of  their  answer. 

We  will  consider  and  decide  the  questions  presented 
by  these  alleged  errors,  in  the  order  of  their  assignment. 

1.  In  his  complaint,  the  appellee  alleged,  in  substance, 
that,  on  the  20th  day  of  May,  1878,  his  testator,  then  m 
life,  entered  into  a  written  agreement,  or  lease,  with  the 
defendant  McBeth,  by  the  terms  of  which  said  testator 
granted,  demised  and  let  to  said  McBeth  the  real  estate 
therein  described,  for  the  sole  purpose  of  digging, 
mining  and  removing  the  coal  thereunder,  for  the  term  of 
twenty  years  therefrom ;  that,  by  the  terms  of  said  lease, 
a  copy  of  which  was  filed  with  said  complaint,  said  Mc- 
Beth agreed  to  pay  said  testator  at  the  rate  of  thirty  cents 
per  ton  of  two  thousand  one  hundred  and  fifty  pounds,  for 
all  coal  mined  ^vhich  passed  over  and  was  retained  by  a 
screen  with  meshes  from  three-fourths  to  one  inch,  said 
payments  to  be  made  monthly  ;  that  said  lease  contained 
the  further  stipulation,  that,  "  after  the  expiration  of  the 
first  year  from  this  date,  said  second  party  agrees  to  pay 
said  first  party,  during  each  and  every  year,  the  sum  of 
two  thousand  dollars,  whether  said  rent,  on  coal  dug  arid 
mined,  shall  amount  to  said  sum  or  not,  and  said  annual 
sums  shall  be  deducted  out  of  rent  of  coal,  provided  said 
rent  shall  exceed  said  sum  so  as  above  agreed  to  be  paid 
annually  ;*'  that  said  McBeth  afterward  entered  upon  said 
land  and  sunk  a  shaft  and  began  to  dig  and  mine  said 
coal,  and  afterward  assigned  an  interest  in  said  lease  to 
his  codefendants,  the  appellants  in  this  court,  a  copy  of 
which  assignment  could  not  be  given  for  the  reason  that 
the  appellants  had  possession  thereof  ;  that,  from  May 
20tb,  1874,  to  May  20th,  1875,  the  appellants  and  McBeth 
dug  and  mined  enough  coal  to  make  the  royalty  thereon 
amount  to  one  thousand  one  hundred  and  fifty  dollars, 
which  sum  they  paid  said  testator,  leaving  due  and  nn- 
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paid  of  said  annuity  of  two  thousand  dollars,  provided 
to  be  paid  each  year,  the  sum  of  eight  hundred  and  fifty 
dollars,  which  they  failed  and  refused  to  pay,  although  the 
appellee  had,  before  the  commencement  of  this  suit,  de- 
manded payment  thereof;  and  that  the  appellee's  testa- 
tor, John  Hendrix,  had  died  testate*  on  the  25th  day  of 
August,  1875,  and  the  appellee  had  been  duly  and  legally 
appointed  and  qualified  executor  of  his  will.  Wherefore, 
etc. 

The  objections  of  the  appellants'  counsel,  to  the  suffi- 
ciency of  the  appellee's  complaint,  seem  to  be  founded,  in 
part  at  least,  upon  a  stipulation  in  the  written  lease,  upon 
which  the  suit  was  brought,  to  the  eftect  that  "  if  no  coal 
is  found  under  said  land,  and  this  lease  is  abandoned 
for  that  reason,  then  said  payments  are  not  to  be  made, 
or,  if  made,  the  same  shall  be  refunded."  .  It  is  claimed  by 
counsel,  as  we  understand  them,  that  the  complaint  was 
and  is  bad  on  the  demurrer  thereto  for  the  want  of  facts, 
because  it  was  not  alleged  therein  that  the  appellants  had 
continued  in  the  possession  of  the  demised  premises,  dur- 
ing the  year  mentioned  in  the  complaint,  and  had  not 
abandoned  the  lease  for  the  reason  that  no  coal  had  been 
found  under  said  premises.  It  seems  to  us,  however,  that, 
if  the  appellants  had  abandoned  the  lease  for  the  reason 
given,  that  fact  would  have  been  purely  and  simply  a  mat- 
ter of  defence  to  be  shown  by  them,  and  that  it  was  not 
necessary  for  the  appellee  to  negative  that  fact  in  his  com- 
plaint, in  order  to  show  a  good  cause  of  action. 

Appellants'  counsel  also  claim  that  the  complaint  did 
not  show  a  cause  of  action  in  the  appellee,  as  executor,  be- 
cause, as  they  say,  the  lease  m  suit  "  runs  with  the  land, 
and  the  proceeds  belong  to  the  heirs,  and  not  to  the  exec- 
utor." On  this  point  we  have  been  referred  by  counsel  to 
the  recent  case  of  Hendrix  v.  Hendrix^  65  Ind.  329 ;  but 
the  case  cited  does  not  seem  to  us  to  have  much  bear- 
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ing  upon  the  question  for  decision,  in  the  case  now  before 
us,  and  none  at  all  in  favor  of  the  position  assumed  by 
eounseU  in  tliis  case.  In  that  case,  it  was  expressly  stated 
in  the  opinion  of  the  court,  that  the  rents  and  royalties, 
collected  by  the  executor,  had  accrued  after  the  death  of 
the  testator,  and  it  was  properly  held  that  the  executor,  us 
such,  had  no  lawful  right  to  collect  such  rents  and  royal- 
ties, and,  therefore,  could  not  lawfully  charge  his  testator's 
estate  with  the  moneys  collected  by  him,  on  that  account. 
But,  in  the  case  at  bar,  it  clearly  appeared  from  the  allega- 
tions of  his  complaint,  that  the  appellee,  as  executor,  sued 
for  the  recovery  of  rent  and  royalty,  which  had  matured  and 
become  due  on  the  20th  day  of  May,  1875,  and  that  his  testa- 
tor did  not  die  for  more  than  three  months  thereafter,  to  wit, 
on  the  25th  day  of  August,  1875.  It  is  very*  clear,  we 
tbink,  that  whatever  rent  or  royalty  had  matured  and  be- 
come due,  under  the  lease  in  suit,  in  the  lifetime  of  the 
appellee's  testator,  would  go  to  the  appellee,  as  executor, 
and  not  to  the  heirs  at  law  or  the  devisees  of  the  decedent. 
King  v.  Anderson^  20  Ind.  385. 

It  is  further  said  by  the  appellants'  counsel,  in  their  brief 
of  this  case,  that  as  it  is  not  averred  in  appellee's  complaint, 
that  the  appellants  "  promised  to  pay  this  annuity,  it  seems 
quite  beyond  our  views  of  legal  liability  to  understand  how 
they  can  be  sued  upon  a  contract  which  they  never  made,  and 
never  promised  to  perform,  and  never  derived  any  benefit 
from."  Elsewhere,  in  their  brief,  the  same  learned  counsel 
have  conceded,  or  rather  claimed,  that "  this  lease,  as  shown 
by  the  complaint,  runs  with  the  laud."  It  is  alleged,  in  the 
complaint,  that  the  lessee,  McBeth,  had  assigned  to  the  ap- 
pellants an  interest  in  this  lease,  which  '^  runs  with  the 
land,"  and  that  they  and  McBeth  had,  during  the  year 
mentioned  in  the  complaint,  dug  and  mined  coal  on  the 
demised  premises  and  had  paid  a  part  of  the  royalty  or 
annuity  due  for  that  year.     Under  the  allegations  of  the 
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complaiDt,  it  eeems  to  us,  that  the  appellants,  as  the  as- 
signees of  the  lease,  whose  covenants  run  with  the  land, 
were  clearly  liable  for  the  rent  of  the  demised  premises, 
due  and  unpaid  for  the  year  mentioned  in  the  complaint. 
The  assignees  of  the  lessee  are  liable  to  the  lessor,  his  rep- 
resentatives or  assigns,  for  the  rent  of  the  demised  prem- 
ises for  and  during  the  time  such  assignees  hold  said 
premises,  according  to  the  terms  and  covenants  of  the 
lease ;  "  for  though  there  is  no  privity  of  contract,  there 
is  a  privity  of  estate  which  creates  a  debt  for  the  rent." 
Rowland  v.  Coffin,  9  Pick.  52 ;  Gordon  v.  George,  12  Ind. 
408;  Carley  v.  Lewis,  24  Ind.  23;  Taylor  Landlord  and 
Tenant,  sections  486  to  454,  inclusive. 

In  our  opinion,  the  court  did  not  err  in  overruling  the 
appellants^  demurrer  to  the  appellee's  complaint. 

2.  In  the  second  paragraph  of  their  answer,  the  appel- 
lants alleged,  in  substance,  that  after  the  execution  of  the 
lease  mentioned  in  appellee's  complaint,  and  before  any 
work  had  been  done  thereunder,  they  acquired  an  interest 
in  said  lease  jointly  with  their  codefendant,  McBeth  ;  that, 
before  the  execution  of  said  lease,  the  land  described  there- 
in had  been  thoroughly  drilled  and  tested,  in  the  manner 
generally  used,  to  ascertain  the  existence,  quality  and  ex- 
tent of  coal  deposits,  under  and  by  the  directions  of  the 
lessor,  John  Hendrix,  Sr. ;  that  said  drilling  and  tests  in- 
dicated the  existence  of  coal,  as  exhibited  to  the  appel- 
lants by  said  lessor,  under  suid  land,  m  large  quantities, 
and  in  excellent  condition,  the  said  drilling  having  passed 
through  the  veins  of  coal  where  they  were  the  thickest 
and  in  the  best  condition,  and  where  said  coal  was  freest 
from  imperfections,  and  where  there  were  the  least  obsta- 
cles in  the  way  of  mining  said  coal ;  that,  at  the  time  of 
the  execution  of  said  lease,  the  parties  thereto  believed, 
for  the  reasons  stated,  that  said  land  contained  large  depos- 
its of  coal,  that  the  same  was  in  excellent  condition  and 
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coald  be  easily  worked,   and  that  the   veins   tbereAnder 
were  at  least  four  feet  thick  and   free  from   obstructions, 
and  with  proper  appliances  and  reasonable  diligence  the 
lessee  could  mine  from  said  land  a  sufficient  quantity  of 
coal  each  year  to  make  the  royalty  thereon  amount  to  two 
thousand  dollars ;  that  the  lease  was  entered  into  and  ex- 
ecuted under  that  impression  and  belief,  by  all  the  parties 
thereto ;  that  the  parties  thereto  had   no  means  of  ascer- 
taining the  extent  and  quality  of  said  coal  deposits,  other 
than  those  above  mentioned  ;  that,  when  the  appellants  ac- 
quired their  said  interest  in  said  lease,  they  knew  of  said 
drillings  and  tests,  and  each  of  the  parties  to  said  lease 
believing  that  they  indicated  the  real  condition  and  extent 
of  the  coal  deposits,  and  having  no  other  information  or 
knowledge  in  regard  to  said  coal,  they  were  induced  to, 
and  did,  acquire  their  said  interest  therein  ;  that,  pui'suant 
to  said  lease,  they  opened  a  mine  on  said  land,  and  began 
to  excavate  and  mine  coal ;  that  they  extended  the  open- 
ings and  entries  in  said  mine,  as  far  and  as  fast  as  the  pe- 
culiar   condition    of   the    ground    and    coal    formations 
would  permit;    that    since  the  time,  mentioned   in    the 
lease,  when    an   annual    royalty  of  two  thousand  dollars 
should  thereafter  be  paid,  they  had  coutinuously  operated 
said  mine  up  to  its  full  capacity,  and  had  extended  and  in- 
creased it  as  rapidly  as  they  possibly  could,  but  that  the 
quality  and  condition  of  coal,  in  said  land,  were  not  such 
as  were  indicated  by  said  drillings  and  tests ;    that  the 
average  thickness  of  the  coal  veins  did  not  exceed  three 
feet,  instead  of  four  feet,  as  indicated ;  that,  contrary  to  the 
expectations  of  the  parties  to  the  lease,  the  coal  in  said 
mine  was  difficult  to  work,  for  the  reason  that  it  abounded 
in   obstructions,   usually   known    as    "  horsebacks "    and 
*•  troubles,"  all  of  which  were  unknown  to  the  parties  there- 
to ;  that  said  coal  veins  were  very  irregular  and  full  of  ine- 
qualities, being  sometimes  cut  in  two  by  deposits  of  earth 
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and  slate,  which  must  be  removed,  at  great  labor  and  ex- 
pense ;  that  by  reason  of  the  limited  quantities  of  coal  in 
said  land,  and  the  difficulty  as  stated  of  mining  the  same, 
it  was  impossible  to  mine  from  said  lund  a  sufficient  quan- 
tity of  coal,  for  the  royalty  thereon  to  amount  to  two  thou- 
sand dollars,  at  the  price  stipulated  in  the  contract  under 
which  the  appellants  were  working;  that  all  the  parties 
to  the  lease  relied  solely  upon  the  indications  of  the 
quality  and  quantity  of  the  coal  underlying  said  land, 
from  the  tests  so  made,  and  made  said  contract  in  the  full 
belief  that  said  amount  of  coal  could  be  easily  miued,  and 
that  such  mistake  was  the  mutual  mistake  as  to  the  facts, 
and  they  alleged  that  said  contract  would  have  never  been 
executed,  had  not  the  parties  thereto  been  misled  as  afore- 
said; and  the -appellants  averred  that  the  coal  deposits  in 
said  land  were  nearly  exhausted ;  that  the  difficulties  of  rain- 
ing the  same  were  constantly  increasing,  and  that  it  would 
be  absolutely  impossible  for  them,  or  any  other  persons,  to 
take  from  said  land  at  any  time  the  coal,  for  which  royalty 
was  demanded  in  appellee's  complaint,  in  addition  to  the 
amount  required  by  the  terms  of  said  lease  to  be  taken  out 
every  year,  and  that  they  had  already  paid  for  all  coal  un- 
derlying said  land.  Wherefore  they  asked  that  they  might 
be  released  from  said  contract  to  the  extent  that  the 
consideration  had  failed,  and  for  other  proper  relief. 

We  have  given  the  appellants  the  benefit  of  a  full  state- 
ment of  the  facts  alleged  and  relied  upon  by  them  in  the 
second  paragraph  of  their  answer;  but  we  can  not  avoid 
the  conclusion,  that  these  facts  were  and  are  utterly  insuffi- 
cient  to  constitute  a  valid  defence  in  their  behalf  to  ap- 
pellee's action.  The  appellants  admit,  in  this  paragraph 
of  answer,  that,  after  the  execution  of  the  lease  in  suit, 
they  acquired  an  interest  therein  from  the  lessee,  McBeth, 
jointly  with  him,  l)efore  any  work  had  been  done  there- 
under; and  that,  pursuant  to  said  lease,  they  had  opened 
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a  mine  on  the  land  demised,  and  had  begun  to  excavate 
and  mine  coal.  As  the  assignees  of  McBeth,  they  entered 
with  hira,  under  his  lease,  into  the  possession  of  said  land 
for  the  purposes  expressed  in  said  lease.  While  they  con- 
tinue in  the  use  and  occupation  of  said  land,  under 
said  lease,  they  are  liable  to  the  lessor,  or  those  claim- 
ing under  him,  for  the  rents  or  royalties  reserved 
in  such  lease,  according  to  the  terms  thereof;  and 
they  can  escape  such  liability  in  no  other  way  or  manner, 
except  by  the  abandonment  or  surrender  of  the  possession 
of  the  demised  premises.  The  gist  of  this  second  para- 
graph of  answer  would  seem  to  be,  that  the  contract  of 
the  lessee,  for  the  payment  of  rent  or  royalty,  was  a  hard 
one  and  difficult  to  be  performed,  or,  as  the  appellants 
aver,  "that  it  will  be  absolutely  impossible  for  them,  or 
any  other  persons,  to  take  from  said  land,  at  any  time,  the 
coal  for  which  royalty  is  demanded  in  plaintiff's  com- 
plaint." "  It  is  clear,  we  think,  that  this  alleged  impossi- 
bility to  take  from  the  land  sufficient  coal  to  make  the 
royalty  demanded,  and  for  which  the  appellants  were 
liable  as  assignees  of  the  lessee,  would  constitute  no  de- 
fence whatever  in  their  favor,  so  long  as  they  continued  in 
possession  of  the  land.  Thus,  in  the  case  of  Gowan  v. 
Christie^  5  Moak  Eng.  Rep.  114,  it  was  held,  in  substance, 
that  the  lessee  of  a  mine,  although  he  might  rely  on  the 
"  being  or  existence  "  of  the  coal  or  other  mineral,  takes 
all  risk,  either  as  to  its  quantity  or  value,  unless  either  is 
expressly  warranted ;  and  that,  at  common-law,  the  mere 
fact  of  the  "  unworkability  to  profit"  of  a  mine  aflbrded 
no  ground  for  reducing  or  throwing  up  a  lease  of  miner- 
als, which  were  in  their  nature  subject  to  many  vicissi- 
tudes, and  there  being,  in  such  a  case,  no  legal  warranty  on 
which  the  lessee  could  relj'.  See,  also,  on  the  point  under 
consideration,  the  case  of  Clifford  v.  Waits,  Law  Rep.,  5 
C.  P.  577,  wherein  it  was  said,  that  where  a  man  may 
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have  contracted  to  do  sometliiug  which,  in  the  present 
state  of  scientific  knowledge,  might  be  utterly  impossible, 
aud  yet  have  so  contracted  as  to  warrant  tlie  possibility 
of  its  performance,  by  means  of  some  new  discovery,  or  be 
liable  in  damages  for  the  non-performance,  he'  conld  not 
set  up,  by  way  of  defence,  that  tlie  thing  to  be  done  was 
impossible.  In  the  case  last  cited,  Willes,  J.,  said: 
"Where  a  thing  becomes  impossible  of  performanee  by  the 
act  of  a  third  person,  or  even  by  the  act  of  God,  its  im- 
possibility affords  no  excuse  for  its  non-perfomauce:  it  is 
the  defendant's  own  folly  that  has  led  him  to  make  such  a 
bargain,  without  providing  against  the  possible  contin- 
gency." Paradine  v.  Jane^  Aleyn,  26 ;  Barker  v.  Bodgson, 
3  M.  &  S.  267  ;  and  BiUs  v.  Sughrue,  15  M.  &  W.  253. 

It  seems  to  us,  however,  that  the  question  of  the  abso- 
lute impossibility  to  perfoim  the  covenant  in  suit  is  uot 
shown,  in  this  case,  either  by  the  covenant  itself,  or  by 
any  of  the  averments  of  the  second  paragraph  of  the  ap- 
pellants' answer.  The  covenant  itself  reads  as  follows: 
"After  the  expiration  of  the  first  year  from  this  date"  (the 
date  of  the  lease),  "  said  second  party  agrees  to  pay  said 
first  party,  during  each  and  every  year,  the  sum  of  two 
thousand  dollai^s,  whether  said  rent,  on  coal  dug  and 
mined,  shall  amount  to  said  sum  or  not,  and  said  annual 
sums  shall  be  deducted  out  of  rent  of  coal,  provided  said 
rent  shall  exceed  said  sum  so  as  above  agreed  to  be  paid 
annually."  The  fair  construction  of  this  covenant,  taken 
in  connection  wnth  the  other  provisions  of  the  lease,  is  that 
the  lessee,  McBeth,  thereby  agreed  that,  after  the  first 
year  of  the  lease,  he  would  pay  a  minimum  annual  rental 
for  the  demised  premises  of  two  thousand  dollars,  in  any 
event,  and  no  more  unless  the  number  of  tons  of  coal 
mined,  in  any  year,  at  thirty  cents  per  ton,  should  make 
an  aggregate  sum  in  excess  of  said  minimum  rent  or 
royalty,  in  which  event  he  would  also  pay  such  excess. 
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The  impossibility  to  perform  this  contract,  which  is  re- 
lied upon  by  the  appellants,  in  the  second  paragraph  of 
their  answer,  as  a  defence  to  this  suit,  is  the  alleged  im- 
possibility to  excavate  and  mine,  from  the  land  demised,  a 
sufficient  number  of  tons  of  coal,  at  thirty  cents  per  ton,  in 
any  one  jear,  to  make  an  aggregate  sum  equal  to  such 
minimum  rent  or  royalty  of  two  thousand  dollars,  which 
the  lessee  agreed  should  be  paid  during  each  and  every 
year,  whether  the  coal  dug  and  mined,  at  thirty  cents  per 
ton,  should  amount  to  that  sum    or  not. 

Upon  the  question  now  under  consideration,  it  seems  to 
us  that  the  case  of  The  Marquis  of  Bute  v.  Thompson,  13 
M.  &  W.  487,  is  directly  in  point.  In  that  case,  as 
in  this,  the  lessee  had  agreed  to  pay  the  lessor  a  cer- 
tain sum  per  ton  for  each  ton  of  coal  mined,  and  bad 
further  agreed  that  he  would  pay  a  fixed  sum,  each  year, 
as  fixed  rent,  whether  the  coal  should  be  worked  or  not ; 
and  the  lessee  having  failed  to  raise  the  quantity  of  coal 
which,  at  the  agreed  price  per  ton,  would  amount  to  the 
fixed  rent,  he  was  held  bound  at  all  events  to  pay  such 
fixed  rent.    Pollock,  C.  B.,  said  : 

"  We  are  of  opinion  that  this  stipulation  for  a  fixed  rent, 
coupled  with  a  covenant  that  coal  should  be  wrought  to  that 
extent,  and  if  above  it,  that  there  should  be  a  payment  of 
9  d.  for  each  ton  over  and  above,  does  not  carry  with  it, 
by  any  implication,  a  condition  that  there  shall  be  coals  to 
that  amount  capable  of  being  wrought.  It  appears  to  us 
to  be  a  stipulation  on  the  part  of  the  defendants  that  they 
would  work  and  get  that  quantity,  and  that  if  they  did 
no't  get  it,  they  would  pay  a  fixed  rent  to  the  landlord  ; 
and  we  can  not  import  into  that  covenant  a  condition 
that  there  should  be  coals  to  that  extent.  If  that  was 
the  intention  of  the  parties,  they  should  so  have  express- 
ed  It.'' 

In  the  case  at  bar,  the  lessee  virtually  said  to  the  lessor, 
in  and  by  the  covenant  above  quoted,  "  If  you  will  exe- 
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cute  this  lease  to  me,  I  will  pay  you  au  aunual  rent  or 
royalty  of  two  thousaud  dollars  for  each  and  every  year, 
after  the  first  year,  whether  the  coals  dug  and  mined  by 
me,  at  thirty  cents  per  ton,  shall  amount  to  that  sum  or 
not."  It  is  certainly  not  impossible  for  the  appellants  to 
perform  this  contract,  and  while  they  continue  in  the  pos- 
session of  the  land  demised,  as  the  assignees  of  the  lessee, 
we  think  they  must  be  held  bound  to  such  performance, 
to  the  extent  of  the  payment  of  such  minimum  rent  or 
royalt}',  according  to  the  terms  of  the  lease.  Mellers  v. 
The  Duke  of  Devonshire^  16  Beav.  252;  Powell  v.  Bur- 
roughs y  54  Pa.  State,  829 ;  Blanchard  &  Weeks  Leading 
Cases  on  Mines,  etc.,  p.  426,  et  seq. 

We  think,  therefore,  that  no  error  was  committed  by 
the  court  below  in  sustaining  the  appellee's  demurrer  to 
the  second  paragraph  of  the  appellants'  answer,  in  this  case. 

3.  In  the  fourth  paragraph  of  their  answer,  the  appel- 
lants alleged,  in  substance,  that  the  land  demised,  prior  to 
the  execution  of  the  lease  in  suit,  had  been  mortgaged 

to  Insurance  Company,  for  a  large  sum  of  money, 

l3ut  by  whom  it  was  mortgaged,  or  to  what  insurance 
company,  they  apparently  forgot  to  allege  ;  and,  further, 
they  said  that  the  mortgage  was  due,  the  estate  of  the 
appellee's  testator  was  probably  insolvent,  and  the  holders 
of  the  mortgage  were  threatening  to  foreclose  it.  These 
facts  were  so  clearly  insufficient  to  constitute  a  defence  to 
the  appellee's  action,  that  the  appellants'  counsel,  in  their 
elaborate  briefs  of  this  cause,  have  not  discussed  the  al- 
leged error  of  the  court,  in  sustaining  appellee's  demur- 
rer to  the  fourth  paragraph  of  answer.  The  suppoled 
error  might,  therefore,  be  regarded  as  waived  ;  but,  whether 
waived  or  not,  we  think  that  the  court  did  not  err  in  sus- 
taining the  demurrer  to  this  paragraph  of  answer. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellants*  costs. 
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Mull  v.  McKnight.  "Wm 

154    448 

Former  Adjudication. — Oopy  of  Judgment  need  not  be  Pleaded. — Answer, 
— Slander. — An  answer  of  former  adjudication,  in  an  action  for  slander, 
need  not  set  out  a  copy  of  the  judgment  relied  on  to  establish  such  plea. 
Nor  need  such  answer  allege  that  such  judgment  remains  in  full  force,  un- 
appealed  from  and  unreversed. 

Samb. — Reply. — The  reversal  of  the  judgment  so  pleaded  should  bo  replied. 

JUDOMBNT. — Effect  of  Appeal  from. — The  fact  that  a  judgment  has  been 
appealed  from  does  not  destroy  its  validity. 

From  the  Washington  Circuit  Court. 

H.  Heffren  and  S.  B,  VoyleSy  for  appellant. 
A.  B.  Collins^  for  appellee. 

NiBLACK,  J. — William  Mull   commenced  this  action  in 
the  court  below,  against  Thomas  McKnight,  for  slander. 
The  complaint  was  in  three  paragraphs. 
The  defendant  answered  separately  to  each  paragraph  : 

1.  In  general  denial ; 

2.  In  justification  ;  and, 
8.    A  former  adjudication. 

The  plaintiff  demurred  severally  to  the  third  para- 
graphs of  the  answers  to  the  first  and  second  paragraphs 
of  the  complaint,  respectively,  but  his  demurrer  was  over- 
ruled. 

Issue  being  joined,  there  was  a  trial,  a  verdict  for  the 
, defendant,  a  motion  for  a  new  trial  and  judgment  for  the 
defendant  upon  the  verdict. 

Theplaintifi  has  appealed,  and  assigned  error  upon  the 
overruling  of  his  demurrer  to  each  of  the  third  par- 
agraphs of  the  answers  to  the  first  and  second  para- 
graphs of  the  complaint,  as  above  stated,  and  upon  the 
refusal   of   the  court  to  grant  him  a' new  trial. 

Counsel  for  the  appellant,  in  their  supplemental  brief, 
say,  in  effect,  that  the  only  questions  urged  by  tliem  for 
decision  are : 

Ist.     Were  the  paragraphs  of  answer  alleging  a  former 
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adjudication,  and  demurred  to  as  above,  insufficient  be- 
cause a  copy  of  the  judgment  set  up  by  those  para- 
graphs respectively  was  not  tiled  with  them  ? 

2d.  Were  those  paragraphs  bad  because  they  did  not 
aver  that  the  judgment  set  up  by  them  remained  unre- 
vereed  and  unappealed  from  ? 

In  the  case  of  Williamson  v.  Foreman^  23  Ind.  540,  cited 
b}'  counsel,  it  was  held  that  an  answer  setting  up  a  former 
adjudication  must  be  accompanied  by  a  complete  record 
of  the  proceedings  and  judgment  in  the  cause  consti- 
tuting the  supposed  former  adjudication,  but  that  case,  as 
to  the  rule  of  practice  thus  recognized  by  it,  has  been 
since  impliedly  overruled  by  the  case  of  Lytle  v.  Lytle^Sl 
Ind.  281,  and  other  subsequent  cases;  so  that  it  is  now  a 
well  settled  rule  of  practice  in  this  State,  that  a  judgment 
does  not  constitute  a  "  written  instrument,"  within  the 
meaning  of  section  78  of  the  code  requiring  written  in- 
struments, or  copies  of  them,  to  be  filed  with  pleadings 
founded  on  such  instruments.  Campbell  v.  Cross^  39  Ind. 
155 :  Hinkle  v.  Reid,  43  Ind.  390 ;  Parsons  v.  Milford, 
ante,  p.  489. 

In  the  comparatively  recent  case  of  Davenport  v.  Bar- 
nett,  51  Ind.  329,  it  was  expressly  decided,  that,  in  plead- 
ing a  former  adjudication,  it  was  not  necessary  to  file  a 
copy  of  the  judgment  relied  on  with  the  answer,  and  soch 
is  still  our  construction  of  section  78  of  the  code,  supra. 

Most  of  the  cases  cited  bj'  counsel  for  appellant  hate 
reference  to  paper  writings  which  are  recognized  as  "writ- 
ten instruments,''  within  the  meaning  of  the  code,  and 
not  to  proceedings  of  courts,  or  of  other  public  tribn- 
nals,  and  hence  have  no  applicability  to  the  case  in 
hearing. 

As  regards  filing  a  copy  of  the  judgment  set  up  by 
the  answer,  this  case  has  no  analogy  to  proceedings  to 
review  a  judgment. 
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Proceedings  for  a  review  are,  in  many  respects,  in 
the  nature  of  an  appeal  from  the  judgment  sought  to 
^be   reviewed.    Hardy  v.  Chipman^  64  Ind.  591. 

Hence  not  only  the  propriety,  but  the  necessity,  of  re- 
quiring a  copy  of  the  judgment,  and  all  the  accompanying 
proceedings  sought  to  be  reviewed,  to  be  presented  with 
the   complaint,  for  the  inspection  of  the  court. 

This  requirement,  that  a  cop}'  of  the  former  proceed- 
ings shall  accompany  a  complaint  for  the  review  of  a 
judgment,  comes  to  us  as  an  old  and  continuously  rec- 
ognized rule  of  chancerj'  practice  and  not  from  any  ex- 
press provision  of  our  present  code  of  civil  procedure. 
Story  Eq.  PI.,  sees.  408,  407. 

In  pleading  a  judgment,  it  need  not  be  averred  that 
the  judgment  remains  unreversed  or  unappealed  from. 
In  the  first  place,  an  appeal  merely  may  suspend,  but  does 
not  destroy,  the  validity  of  the  judgment  appealed  from. 
JRandles  v.  Randies,  ante,  p.  434.  If  the  judgment  has 
been  in  fact  reversed,  that  is  a  matter  to  be  set  up  in 
defence  to  the  pleading  which  alleges  its  existence.  Camp- 
bell V-  Cross,  sitpra ;  Green  v.  Raftes.  ante,  p.  49. 

No  question  was  reserved  on  the  sufficiency  of  the  third 
paragraph  of  the  answer  to  the  third  paragraph  of  the 
complaint,  but  that  paragraph  was,  in  all  respects,  similar 
to  the  two  paragraphs  of  answer  which  we  have  considered 
as  above,  and  stands  on  the  same  footing  with  them  as  to 
the  question  of  its  supposed  sufficiency. 

Kegarding  the  error  assigned  upon  the  refusal  of  the 
court  to  grant  a  new  trial  as  practically  waived,  we  have 
not  fully  considered  whether  that  error  was  well  assigned, 
but  nothing  has  been  suggested  tending  to  lead  us  to  the 
conclusion  that  it  was. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


528  SUPREME  COURT  OF  INDIANA. 

Vail,  AdmT,  et  al.  v.  Lindsay. 


w  ^  Vail.  Adm'r,  bt  al.  v.  Lindsay. 

163    5(» 

Appeal  to  Supreme  Court. — Judgment  for  Beeovery  of  Real  Estate- 
Death  of  Plaintiff. — Appeal  by  Administrator  and  Legatees. — Heirs, —  Will 
revoked  by  Mamage: — Conteyanee.  during  Adverse  Possession. — In  an  action 
by  the  widow  of  an  intestate,  to  recover  possession  of  her  decea.«ed  hus- 
band's real  estate,  wherein  judgment  was  rendered  in  her  favor  for  the  un- 
divided one-third,  and  in  favor  of  the  defendant  for  the  undivided  two- 
thirds,  an  appeal  was  taken  to  the  Supreme  Court  in  the  name  of  A.,  B. 
and  C.  Accompanying  their  assignment  of  errors  was  an  unverified 
statement,  alleging  that,  subsequent  to  the  rendition  of  such  judgment,  the 
plaintifi*  had  married  D..  and  then  died,  leaving  her  husband  as  her  sole 
heir  ;  that,  prior  to  such  second  marriage,  she  had  duly  executed  a  will, 
devising  all  of  her  property  to  B.  and  C;  that  D.,  to  carry  out  the  in- 
tentions of  the  testatrix,  had  duly  conveyed  all  of  the  testatrix's  estate  to  B. 
and  C;  and  that  this  appeal  was  prosecuted  in  the  name  of  A.,  as  ad- 
ministrator, etc.,  and    B.  and  C,  as  devisees. 

Held,  that  the  will  was  revoked  by  &uch  marriage,  and  therefore  gave  no 
title  to  B.  and  C;  that  D.'s  conveyanco  to  them,  during  the  adverse  pos- 
session of  tho  defendant,  was  void  as  to  the  latter  ;  that  they  should  have 
prosecuted  tho  appeal  in  the  name  of  A.  personally,  and  that  the  appeal 
by  A.  as  administrator  was  unauthorized  by  law. 

From  the  Dearborn  Circuit  Court. 

F.  Adkinson^  G>  M.  Roberts  and  H.  D.  McMullen^  for  ap- 
.pellants. 

i?.  Gregg,  J.  A.  Parks^  A.  C.  Downey ^  D.  T.  Downey  and 
H.  S.  Downey,  for  appellee. 

IIowK,  C.  J. — In  this  action,  on  the  27th  day  of  March, 
1871,  Mary  Lindsay,  then  living  but  since  deceased,  filed 
before  a  justice  of  the  peace  of  Dearborn  county,  Indiana, 
her  complaint  against  the  appellee,  John  F.  Lindsay, 
wherein  she  alleged,  in  substance,  that  the  appellee  unlaw- 
fully held  possession  of  certain  real  estate,  particularly  de- 
scribed, in  said  Dearborn  county,  as  the  •  tenant  of  said 
Mary  Lindsay  from  year  to  year,  and  that,  on  the  28th 
day  of  October,  1870,  she,  the  said  Mary  Lindsay,  caused 
the  appellee  to  be  duly  notified  to  surrender  the  possession 
of  said  premises  to  her,  at  the  expiration  of  the  then  cur- 
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rent  year ;  that  said  time  had  expired,  and  the  appellee 
still  unlawfully  held  such  premises,  without  right,  and 
wholly  neglected  and  refused  to  pay  said  Mary  Lindsay 
any  rents  therefor ;  and  that  there  was  then  due  and  ow- 
ing her  for  said  premises  the  sum  of  one  hundred  dollars ; 
for  which  and  for  the  possession  of  said  premises,  and  for 
other  proper  relief,  she  demanded  judgment. 

Before  the  justice,  the  appellee,  John  F.  Lindsay,  ap- 
peared and  filed  an  answer  and  cross  complaint,  duly  veri- 
fied by  his  oath,  in  which  he  alleged,  in  substance,  that  he 
was  the  owner,  and  entitled  to  a  deed  of  conveyance,  of  the 
real  estate  described  in  said  complaint  of  said  Mary  Lind- 
say, under  a  parol  contract  of  purchase  from  one  Elijah 
Lindsay,  then  deceased,  under  whom,  and  as  his  widow 
and  heir,  the  said  Mary  Lindsay  claimed  to  be  the  owner, 
and  entitled  to  the  possession,  of  said  real  estate.  .  Where- 
fore the  appellee  asked  that,  as  the  title  to  said  real  estate 
was  in  controversy,  the  said  cause  might  be  certified  by 
said  justice  to  the  circuit  court  of  said  county  for  trial, 
and  for  a  conveyance  of  said  real  estate,  and  for  other 
proper  relief. 

Upon  the  filing  of  this  answer  and  cross  complaint,  duly 
verified,  the  justice  of  the  peace,  on  the  1st  day  of  May, 
1871,  certified  said  cause  to  the  court  below  for  trial.  The 
cause  was  put  at  issue,  and  afterward,  at  the  September 
term,  1872,  was  tried  by  a  jury  and  a  verdict  was  returned 
for  the  defendant,  the  appellee.  The  plaintiff,  Mary  Lind- 
say, moved  the  court  for  a  new  trial,  and  pending  the  con- 
sideration of  this  motion,  the  appellee  filed  what  is  called 
a  remittitur  to  the  plaintiff  of  the*  undivided  one-third  part 
of  the  real  estate,  embraced  in  the  verdict  of  the  jury,  and 
asked  judgment  on  the  verdict,  in  his  favor,  for  only  the  un- 
divided two-thirds  part  of  said  real  estate.  The  plaintiff's 
motions  for  a  new  trial  and  in  arrest  of  judgment  were 
severally  overruled  by  the  court  at  its  November  term, 
Vol.  LXVII.— 34 
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1873,  and  to  each  of  these  decisions  she  excepted ;  and  the 
court  then  rendered  judgment  on  the  verdict  and  the  so- 
called  remittitur^  in  favor  of  the  appellee,  for  the  undivided 
two-thirds  part  of  the  real  estate  in  controversy,  and  ap- 
pointed a  commissioner  to  convey  the  same  to  him,  and 
such  commissioner  executed  such  deed,  which  was  exam- 
ined and  approved  by  the  court  and  delivered  to  the  ap- 
pellee. The  final  judgment  in  this  cause  appears  to  have 
been  rendered,  in  and  by  the  court  below,  on  the  5th  day 
of  December,  1873. 

On  the  2d  day  of  December,  1876,  Benjamin  P.  Vail,  ad- 
ministrator of  the  estate  of  Mary  Lindsay  Dills,  deceased, 
Abram  L.  Vail  and  William  W.  Vail  procured  and  filed 
in  the  office  of  the  clerk  of  this  court  a  certified  transcript 
of  the  record  of  the  above  mentioned  cause,  and,  as  appel- 
lants from  the  judgment  therein  rendered,  they  have  as- 
signed errors  on  such  transcript,  and  by  reason  thereof 
they  ask  this  court  to  reverse  such  judgment.  Afterward, 
under  leave  of  this  court,  granted  on  the  18th  day  of  April, 
1879,  the  said  appellants  have  filed  with  the  record  of  this 
cause,  what  they  have  called  an  "amendment  and  re-as- 
signment of  errors."  They  have  prefaced  this  re-assigu- 
ment  of  errors  with  a  statement  of  matters  dehors  the 
record,  in  the  form  of  a  complaint  against  the  appellee,  in 
which  they  alleged,  in  substance,  that  after  the  rendition 
of  the  judgment  set  out  in  the  record,  to  wit,  on  the  10th 
day  of  March,  1874,  the  plaintiff,  Mary  Lindsay,  intermar- 
ried with  one  William  Dills  ;  that  after  such  marriage,  on 
the  17th  day  of  March,  1874,  the  said  Mary  Lindsay  Dills 
departed  this  life,  leaving  no  child  nor  the  descendants  of 
any  child,  and  neither  father  nor  mother,  surviving  her, 
but  leaving  the  said  William  Dills,  her  husband,  as  her 
sole  heir ;  that  the  said  Mary  Lindsay  Dills,  prior  to  her 
said  marriage,  had  executed  her  last  will  and  testament, 
making  the  said  Abram  L.  Vail  and  William  W.  Vail  her 
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only  legatees  and  devisees  therein ;  that  the  said  William 
Dills,  after  the  death  of  his  said  wife,  Mary  Lindsay  Dills, 
for  the  purpose  of  giving  the  property  of  his  said  wife  to 
the  said  Abram  L.  Vail  and  William  W.  Vail,  as  her  lega- 
tees and  devisees,  executed  to  them  a  certain  assignment  and 
deed  of  all  his,  the  said  William  Dills*,  estate,  right,  title, 
interest,  claim  and  demand  of,  in  and  to  the  estate,  both  real 
and  personal,  of  the  said  Mary  Lindsay  Dills,  who  was  the 
sanie  Mary  Lindsay  who  was  the  plaintift*  in  this  suit  in 
the  court  below;  and  they  said,  that,  by  virtue  of  said  as- 
signment and  deed,  the  said  Abram  L.  Vail  and  William 
W.  Vail,  together  with  said  administrator,  became  and 
were  vested  with  all  and  every  right  of  appeal,  and  all 
rights  involved  in  this  appeal,  that  the  said  Mary  Lindsay 
was  entitled  to,  in  the  proceedings  and  judgment  in  this 
suit ;  and  that  they  were,  therefore,  entitled  to  prosecute 
this  appeal  in  this  court,  together  with  the  said  Benjamin 
F.  Vail,  who  was,  on  the  80th  day  of  March,  1874,  duly 
appointed  administrator  of  the  estate  of  said  Mary  Lind- 
say Dills. 

This  statement  of  alleged  facts,  or  complaint,  if  it  may 
be  thus  designated,  has  not  been  verified  in  any  manner, 
nor  have  the  appellants  offered  to  establish  these  alleged 
facts  by  competent  evidence ;  but  the  appellants,  or  the 
persons  claiming  to  be  the  appellants,  have  submitted  this 
cause  to  this  court  upon  this  bald  statement  of  alleged 
ta,ctSy  dehors  the  record,  without  verification  thereof,  made 
or  offered,  of  any  kind.  The  appellee  has  moved  this 
court,  in  writing,  "to  dismiss  the  appeal  in  this  case,  for  the 
reason  that  it  does  not  appear,  from  the  assignment 
of  errors,  that  the  appellants  are  the  proper  persons, 
and  all  the  proper  persons,  to  appeal."  It  seems  to  us  that 
this  motion  ought  to  be  and  must  be  sustained. 

In  section  562  of  the  practice  act  it  is  provided  as  follows : 
"In  case  of  the  death  of  any  or  all  parties  to  a  judgment 
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before  an  appeal  is  taken,  an  appeal  may  be  taken  by, 
and  notice  of  an  appeal  served  upon,  the  persons  in  whose 
favor,  and  against  whom,  the  action  might  have  been  re- 
vived, if  death  had  occurred  before  judgment."  2  R.  S. 
1876,  p.  240. 

It  will  be  readily  seen,  we  think,  from  the  provi- 
sions of  this  section,  that,  after  the  death  of  the  said 
Mary  Lindsay,  the  plaintiff  in  this  action,  after  judgment 
rendered  against  her  by  the  court  below,  an  appeal  from 
such  judgment  to  this  court  could  only  be  taken  by  the 
person  or  persons  in  whose  favor  the  action  itself  might 
have  been  revived,  if  death  had  occurred  before  judgment. 
As  we  have  seen,  this  action  was  brought  by  the  said  Mary 
Lindsay  for  the  recovery  "of  the  possession  of  certain  real 
estate ;  and  therefore  it  is  certain  that,  if  she  had  died  be- 
fore the  rendition  of  judgment,  the  action  could  not  have 
been  revived  by  or  in  the  name  of  the  administrator  of  her 
estate.  In  such  a  case,  the  rule  in  relation  to  appeals  to 
this  court  is  thus  stated  in  Buskirk's  Practice,  p.  57,  as  de- 
ducible  from  the  provisions  of  the  statute  and  the  deci- 
sions of  this  court :  "  Where  the  plaintift'  in  a  real  action 
dies  after  judgment  for  the  defendant,  and  before  an  ap- 
peal has  been  perfected,  an  appeal  may  be  taken  by  his 
heirs  at  law."  It  follows,  therefore,  as  it  seems  to  us,  that 
Benjamin  F.  Vail,  administrator  of  the  estate  of  said  Mary 
Lindsay,  deceased,  could  neither  take  nor  maintain,  in  his 
representative  character,  an  appeal  to  this  court  from  the 
judgment  rendered  by  the  court  below,  in  this  action. 

In  considering  further  the  appellee's  motion  to  dismiss 
this  appeal,  we  shall  treat  and  regard  the  appellants'  state- 
ment of  facts,  above  set  out,  as  importing  absolute  verity, 
although  the  truth  thereof  has  not  been  shown  to  this 
court  in  any  of  the  modes  prescribed  by  law.  It  would 
peem  from  this  statement  of  fao^s,  that  the  appellants, 
Abram  L.  Vail  and  William  W.  Vail,  to  some   exteut  at 
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least,  founded  their  rights  and  claims  to  appeal  to  this 
court  from  the  judgment  below,  in  this  action,  upon  the  al- 
leged fact  that  they  were  the  legatees  and  devisees  of  said 
Mary  Lindsay,  deceased,  under  her  last  Avill  and  testament. 
It  was  alleged,  that,  by  her  last  will,  the  said  Mary  Lindsay 
had  made  the  said  Abram  L.  Vail  and  William  W.  Vail 
her  only  legatees  and  devisees  therein  ;  but  it  was  further 
alleged  that  she  had  made  and  executed  her  said  last  will 
and  testament,  under  which  the  said  Abram  L.  and  William 
W.  Vail  claimed  to  be  her  only  legatees  and  devisees,  pri- 
or to  her  marriage  with  said  William  Dills,  whose  wife  she 
was  at  the  time  of  her  death.  In  section  5  of  ''An  act 
prescribing  who  may  make  a  will,  the  effect  thereof,  what 
may  be  devised,  regulating  the  revocation,  admission  to 
probate,  and  contest  thereof,"  approved  May  81st,  1852,  it 
is  provided,  that  "After  the  making  of  a  will  by  an  unmar- 
ried woman,  if  she  shall  marry,  such  will  shall  be  deemed 
revoked  by  such  marriage."  2  R.  S.  1876,  p.  572.  Of 
course,  therefore,  the  said  last  will  and  testament  of  said 
Mary  Lindsay  was  revoked  by  her  subsequent  marriage 
with  said  William  Dills:  and  thereafter  the  said  Abram 
L.  Vail  and  William  W.  Vail  could  no  longer  claim  to  be 
her  only  legatees  and  devisees.  Certainly,  the  fact  that  the 
said  Abram  L.  and  William  W.  Vail  had,  at  some  time  in 
the  past,  been  the  only  legatees  and  devisees  of  the  said 
Mary  Lindsay,  under  her  last  will  and  testament,  which 
had  been  duly  revoked  under  the  statute,  by  reason  of  her 
subsequent  marriage,  could  not  and  did  not  authorize  them 
to  appeal  to  this  court  from  the  judgment  below,  in  this 
action. 

But  it  was  further  alleged  by  the  appellants,  in  their 
statement  of  alleged  facts,  tiled  in  this  court  by  way  of  pref- 
ace to  their  assignment  of  errors,  that  when  Mary  Lind- 
say Dills  died  on  the  17th  day  of  March,  1874,  she  left  the 
said  William  Dills,  her  husband,  as  her  only  heir  at  law. 
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It  may  be  conceded  that,  under  the  rule  as  we  have  stated 
it,  in  such  cases,  William  Dills,  as  the  only  heir  at  law  of 
his  deceased  wife,  Mary  Lindsay  Dills,  might  have  taken 
and  maintained  an  appeal  to  this  court  from  the  judgment 
below  in  this  action.  But  it  seems  to  us,  that,  under  the 
facts  of  this  case,  as  shown  by  the  record,  the  said  Wil- 
liam Dills,  as  such  heir  at  law,  could  neither  assign  nor 
convey  his  said  right  of  appeal  to  this  court,  in  this  action, 
in  such  manner  and  to  such  extent  as  to  vest  in  the  appel- 
lants the  right  to  take,  maintain  and  prosecute,  in  their 
own  names,  an  appeal  to  this  court  from  the  court  below, 
in  this  case.  It  is  certain,  we  think,  that  the  appellants 
could  not,  in  their  own  names,  take  and  prosecute  this  ap- 
peal, unless  and  until  they  had  first  acquired  title  to  and 
interest  in  the  real  estate  in  controversy  in  this  suit.  It  is 
equally  certain  that  the  conveyance  of  such  real  estate  to 
the  appellants  by  the  said  William  Dills,  even  if  he  were 
the  rightful  owner  thereof  at  the  time  of  such  conveyance, 
was  absolutely  void  as  to  the  appellee,  who,  at  the  time,  as 
the  record  shows,  was  in  the  adverse  possession  of  such 
real  estate,  claiming  to  be  the  owner  thereof.  The  deed  of 
said  William  Dills,  therefore,  did  not  vest  the  appellants 
with  the  title  to  such  real  estate  as  against  the  appellee, 
who  was  then  in  the  adverse  possession  thereof,  claiming 
title  thereto  ;  nor  could  the  appellants,  under  or  by  force 
of  such  deed,  appeal  to  this  court,  in  their  own  names, 
from  the  judgment  below  in  this  case  ;  nor  could  they,  in 
their  own  names,  bring  and  maintain  any  new  action  for 
the  recovery  of  such  real  estate  against  the  appellee,  who 
was  in  the  adverse  possession  thereof,  claiming  title 
thereto,  when  such  deed  was  executed.  Ae  between  the 
parties  thereto,  however,  the  deed  of  William  Dills  to  the 
appellants  was  good  and  valid  ;  and  it  would  have  author- 
ized, and  did  authorize,  the  appellants,  the  grantees 
therein,  to  take  and  prosecute  an  appeal  to  this  court,  in 
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the  name  of  the  grantor,  William  DilU,  but  not  in  their 
own  names,  from  the  judgment  below  in  favor  of  the  ap- 
pellee, in  this  action,  with  a  view  to  the  ultimate  recovery 
of  the  real  estate  in  controversy;  and  such  recovery,  if 
had,  would  have  enured  to  the  benefit  of  the  appellants, 
the  grantees  in  said  deed.  Steeple  v.  Downing^  60  Ind. 
478. 

We  are  clearly  of  the  opinion  that  the  said  Benjamin 
F,  Vail,  Abram  L.  Vail  and  William  W.  Vail  were  not 
uud  are  not  the  proper  persons,  under  the  law,  to  appeal 
to  this  court,  in  their  own  names,  from  the  judgment  of 
the  court  below  in  this  action,  and  that,  for  this  reason, 
the  appellee's  motion  to  dismiss  this  appeal  ought  to  be, 
and  must  be,  sustained. 

The  appeal  is  therefore  dismissed,  at  the  costs  of  the  ap- 
pellants. 


Mull  v.  McKnight  --^== 

67    535 
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dLAUDKR. — Answer  in  Justification. --  Uncertainty. — In  an  action  for  slander  q-j   535 

in  charging  the  plaintiff  with  having  committeil  peijury  as  a  witness  in  one  ^^^  ^^ 
01  two  lawsuits  wherein  he  had  testified,  the  defendant  answered  in  justifi- 
cation, alleging  that  the  plaintiff,  in  testifying  in  a  lawsuit,  as  to  a  partieu- 
lar  material  fact,  specified,  had  contradicted  his  evidence  as  a  witness  in  a 
previous  lawsuit,  concerning  the  same  fact,  which  was  material  in  thai 
suit  also. 

Heldy  on  demurrer,  that  the  answer  is  insufficient,  for  uncertainty. 

Same. — Statement  of  Clerhno  Part  of  Record. — Evidence. — Supreme  Court. 
— The  minutes  of  the  clerk,  in  such  case,  showed  that  the  plaintifi;  ci;  the 
cooclusioL  of  his  evidence,  had  withdrawn  part  of  the  paragraphs  ot  the 
complaint,  and  that  thereupon  the  cause  was  submitted  to  the  jury  hy 
agreement  of  the  parties,  without  any  evidence  for  the  defendant,  and 
without  argument. 

Held,  that  such  statement  by  the  clerk  forms  no  part  of  the  record,  and 
therefore,  in  the  absence  of  the  evidence  from  the  record,  the  Supreme 
Cc*urt  can  not  say  that  the  plaintiff  had  not  been  harmed  by  the  overrul- 
ing of  his  demurrer  to  such  insufficient  answer. 
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From  the  "Washington  Circuit  Court, 

H.  Heffren^  S.  B.  Voylcs  and  J.  A.  Zaring,  for  appellant. 
A.  B.  CollinSy  for  appellee. 

NiBLACK,  J. — This  was  an  action  of  slander  by  William 
Mull,  against  Thomas  McKnight.  The  complaint  was  in 
three  paragraphs,  but,  before  the  trial  was  concluded,  the 
plaintiff  dismissed  the  action  as  to  the  first  and  second 
paragraphs. 

The  third  paragraph  averred  that  there  had  been  two 
trials, — one  before  one  Horace  L.  Gray,  and  the  other  be- 
fore one  William  Cooper,  both  justices  of  the  peace, — ^in 
both  of  which  trials  the  plaintiff  had  testified  as  a  witness, 
and  that  the  defendant  had  uttered  words  charging  the 
plaintiff  with  having  committed  perjury  upon  one  or  the 
other  of  such  trials. 

To  that  paragraph  the  defendant  answered : 

1.  In  general  denial ; 

2.  That  it  was  true  that  the  plaintiff,  in  one  case  or 
the  other  mentioned  in  the  said  third  paragraph  of  the 
complaint,  did  wilfully  swear  to  a  falsehood ;  that,  before 
the  speaking  of  the  words  charged  in  said  paragraph,  a 
certain  issue  at  law  came  to  trial  before  one  Horace  L. 
Gray,  a  justice  of  the  peace  in  and  for  the  county  of 
Washington  and  8tate  of  Indiana,  in  an  action  then  pend- 
ing before  said  justice,  wherein  one  Adaline  Howell  was 
piaintifl,  and  one  Thomas  Mull  was  defendant,  of  which 
action  the  eaid  justice  then  and  there  had  jurisdiction; 
that  upon  said  trial,  before  said  justice  and  a  jury,  the 
plaintiff'  was  sworn  as  a  witness  by  said  justice,  and  testi- 
fied on  behalf  of  said  defendant,  Thomas  MuIU  in  said  ac- 
tion ;  that  said  Adaline  Howell  also  testified  in  said  ac- 
tion ;  that  thereupon  the  said  Thomas  Mull  endeavored  to 
impeach  the  character  of  the  said  Adaline  Howell;  tb&t 
the  plaintiff  then  and  there  testified  that  he  lived  and  re- 
sided  within   four   miles  of   the  said   Adaline  Howeii, 
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and  that  the  said  Adaline  Howell  was  a  womau  of 
good  reputation  in  the  neighborhood  in  which  she  resi- 
ded ;  that  she  resided  in  said  county  of  Washington  and 
four  miles  from  him,  said  plaintiff;  that  the  distance  be- 
tween the  residences  of  the  said  Adaline  Howell  and  the 
plaintiff  was  material  to  the  issue,  as  such  distance  would 
show  the  opportunity  which  the  plaintiff  had  had  of  be- 
coming acquainted  with  the  eaid  Adaline  Howeii  and  her 
reputation  ;  that  afterward  there  was  prosecuted  before  one 
"William  Cooper,  also  a  justice  of  the  peace  in  and  for 
"Washington  county  in  said  State,  a  certain  action,  wherein 
the  State  of  Indiana,  on  the  relation  of  the  said  Adaline 
Howell,  was  plaintiff,  and  one  Thomas  Coker  was  defend- 
ant, being  a  prosecution  for  bastardy,  and  the  said  action 
coming  on  to  be  tried  before  the  said  last  named  justice, 
the  plaintiff,  William  Mull,  was  duly  sworn  as  a  witness  by 
said  justice  in  said  action  ;  'that,  during  the  tria!  of  said 
cause,  the  said  Thomas  Coker  attempted  to  impeach  the 
reputation  of  the  said  Adaline  Howell,  who  had  also  been 
Bworn  and  had  testified  upon  such  trial ;  that  the  plamtitt' 
then  and  there  testified  in  said  action  that  the  said  Adaline 
Howell  was  a  w^oman  of  good  reputation  in  the  neighbor- 
hood in  which  she  resided ;  that  she  resided  in  said  county 
of  Washington,  and  that  he  resided  within  two  miles  of  her 
place  of  residence ;  that  the  distance  between  the  places  of 
residence  of  the  said  Adaline  Howell  and  the  plaintiff  was 
a  material  question  in  said  cause,  as  such  distance  would 
show  the  opportunity  which  had  been  afforded  the  plain- 
tiff of  becoming  acquainted  with  the  said  Adaline  Howeii 
and  her  reputation  ;  that  the  plaintiff  and  the  said  Ada- 
line  Howell  resided  in  the  same  places  at  the  time  of  the 
second  mentioned  trial,  as  they  did  at  the  time  of  the  first 
above  mentioned  trial ;  that  whatever  words  were  spoken 
as  charged  in  said  third  paragraph  of  the  complaint,  in  re- 
lation to  the  testimony  of  the  plaintiff  on  said  trials,  were 
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spoken  with  reference  to  his  statements  as  such  witness,  in 
regard  to  the  distance  between  his  place  of  residence  and 
that  of  the  said  Adaline  Howell,  and  were  so  understood 
by  those  who  heard  said  words;  that  the  plaintifi*,  William 
Mull,  at  said  county  of  Washington  and  State  of  Indiana, 
in  his  testimony  in  the  said  action  of  Thomas  Mull,  against 
Adalnie  Howell,  before  the  said  Horace  L.  Gray,  as  afore- 
said, or  in  his  testimony  in  the  aforesaid  action  of  the  State 
of  Indiana,  upon  the  relation  of  the  said  Adaline  Howell, 
against  Thomas  Coker,  before  the  said  William  Cooper, 
justice  as  aforesaid,  did  wilfully,  corruptly  or  falsely  swear 
touching  a  matter  material  to  the  point  in  question,  and, in 
one  or  the  other  of  said  actions,  was  guilty  of  perjury. 

There  was  a  demurrer  to  this  second  paragraph  of  an- 
swer, which  was  overruled,  and,  issue  being  joined,  the 
cause  was  tried  by  a  jury,  the  trial  terminating  in  a  ver- 
dict and  judgment  for  the  defendant. 

Error  is  assigned  upon  the  overruling  of  the  demurrer 
to  the  second  paragraph  of  answer  as  above  stated,  and 
upon  the  refusal  of  the  court  to  grant  a  new  trial. 

Although  the  truth  of  the  words  charged  to  be  slander- 
ous may  be  shown  in  defence,  yet,  to  make  an  answer  in 
justification  good,  it  must  specifically  point  out  the  acts  of 
which  the  plaintiff  was  guilty,  that  the  court  may  see 
whether  the  defendant  was  justified  in  speaking  the  words 
complained  of.  De  Armond  v.  Artnstrongy  37  Ind.  85;  1 
Chitty    Pleading,  522  ;  Sunman  v.  Brewin^  52  Ind.  140. 

If  the  words  spoken  of  the  plaintiff  charge  him  with 
pe!JU!'y,  a  plea  in  justification  must  state  facts  sufficient  to 
constitute  perjury.  5  Wait's  Actions  and  Defences,  758; 
Ilutts  V.  Hiitts,  62  Ind.  214. 

An  indictment  or  information  must  be  direct  and  certain, 
as  regards  the  party  and  the  offence  charged.  2  R.  S. 
1876,  p.  384,  sec.  55. 

An  answer  in  justification  of  the  speaking  of  alle^j^ed 
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slanderous  words,  which  imputes  the  commission  of  a 
crime  to  the  plaintiff,  must  be  equally  direct   and   certain. 

In  the  case  before  us,  the  defendant,  having  charged  the 
plaintiff  with  the  crime  of  perjury  in  one  or  the  other  of 
two  cases,  as  he  impliedly  admits  he  did  in  his  answer  in 
justification,  had  his  election  as  to  the  case  upon  which 
he  should  base  his  charge  of  perjury  m  bar  of  the  action^ 
if  he  desired  to  plead  the  truth  of  the  words  spoken,  but 
it  was  evidently  incumbent  upon  him  to  make  his  election 
as  between  the  two  cases  and  to  frame  his  answer  accord- 
ingly. 

The  paragraph  of  answer  under  consideration,  failing  to 
elect  as  to  the  case  to  which  it  was  intended  to  apply,  was 
obviously  and  flagrantly  bad  for  uncertainty.  As  to  that 
we  see  no  ground  for  serious  controversy. 

Other  supposed  defects  and  uncertainties  in  the  para- 
graph have  been  pointed  out,  but  we  will  not  now  inquire 
whether  such  paragraph  may  not  also  have  been  bad  for 
other  reasons. 

The  clerk  of  the  court  below,  in  his  record  entry  of  the 
proceedings  in  this  cause,  after  noticing  the  empanelling 
of  the  jury  and  the  commencement  of  the  trial,  says  : 

"And  during  the  progress  of  said  trial,  and  before  the 
plaintiff  had  concluded  his  testimony  in  support  of  his 
cause  of  action,  and  before  any  testimony  had  been  intro- 
duced by  said  defendant,  and  after  the  court  had  ruled  out 
certain  testimony  offered  by  plaintiff  and  claimed  by  him 
to  be  material  to  him  in  support  of  his  said  cause,  the 
plaintiff  dismisses  his  first  and  second  paragraphs  of  com- 
plaint without  prejudice,  and  this  cause,  without  the  in- 
troduction of  any  further  testimony,  is  submitted  to  the 
jury,  on  the  issues  arising  upon  the  third  paragraph  of 
[the]  complaint  alone,  without  argument,  and  the  said 
jury»  without  retiring,  return  their  verdict  in  open  court," 
etc. 
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The  appellee  argues  that,  conceding  the  paragraph  in  jus- 
tification to  have  been  bad,  yet,  as  the  record  entry,  set  out  as 
above,  affirmatively  shows  that  no  evidence  was  introduced 
under  such  paragraph,  the  appellant  was  not  injured  by  the 
overruling  of  his  demurrer  to  it,  the  error,  if  any,  thus 
committed,  being  a  harmless  error. 

No  question  can  be  raised  upon  the  evidence  in  this 
court,  unless  the  evidence  is  brought  into  the  record  by  a 
proper  bill  of  exceptions.  It  is  not  sufficient  for  the  judge 
to  certify  what  the  evidence  proved  or  tended  to  prove,  nor 
the  general  nature  or  character  of  the  evidence.  Much  less 
will  general  statements  as  to  the  evidence  by  the  clerk  suf- 
fice. The  evidence  itself  must  be  set  out  as  it  was  given 
upon  the  trial.     Anderson  v,  Lane^  32  Ind.  102. 

What  is  said  in  the  record  entry,  as  above,  as  to  the 
character,  quantity  and  extent  of  the  evidence  introduced 
upon  the  trial,  and  the  reasons  which  were  supposed  to 
control  the  appellant  in  the  course  he  adopted  in  the  man- 
agement of  his  cause,  are  mere  statements  of  the  clerk,  out- 
side of  the  usual  course  of  judicial  proceeding,  and  can  not 
be  considered  a  part  of  the  record,  for  any  practical  pur- 
pose, in  this  court. 

We  are  consequently  unable  to  hold  that  the  error  com- 
plained of  w^as  a  harmless  error. 

The  appellant  complains  of  the  rejection  of  certain  pro- 
posed evidence  on  account  of  which  he  insists  he  ought  to 
have  had  a  new  trial.  But  there  is  no  bill  of  exceptions 
in  the  record  reserving  an  exception  to  the  rejection  of 
such  evidence,  nor  is  the  evidence  in  the  record.  No 
question  is,  therefore,  presented  upon  the  alleged  re- 
jection of  evidence. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  further  proceedings. 
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'  67    541 

CLVBSL—Sureiies.—Aeiioh  on  Bond  for  Monet/  Paid  to  Clerk  by  Adminisira-      161    «» 

tor, — Neither  the  clerk  of  the  common  pleas  court,  nor  his  sureties,  are     Pe?    541 

liable  on  his  bond,  for  money  paid  to  him  by  the  administrator  of  a  dece-     Ijgy    ^ 

dent's  estate. 
Same.— /2£mo^.— The  reniedy  in  such  case  is  by  an  action  against  the 

clerk  personally,  as  for  money  had  and  received. 

From  the  Madison  Circuit  Court. 

H.  D.  Thompson y  for  appellant. 

J.  W.  Sansberry  and  E.  B.  Goodykoontz^  for  appellees. 

Scott,  J. — This  was  an  action  against  Fleming  and  his 
sureties,  on  his  official  bond  as  clerk  of  the  Madison  Conrt 
of  Common  Pleas. 

The  complaint  is  in  the  ordinary  form,  and  alleges,  as 
the  breach  of  the  bond,  that  Fleming,  as  clerk  of  said 
court,  in  December,  1871,  and  January,  1872,  received 
from  the  administrator  of  Jacob  Noble's  estate  the  sum  of 
four  hundred  and  ninety-nine  dollars  and  thirty-two  cents, 
belonging  to  the  estate  of  Catharine  Noble ;  and  that  the 
relator  is  the  administrator  of  the  estate  of  said  Catha- 
rine Noble. 

There  was  a  joint  demurrer,  by  all  the  parties,  for  want 
of  sufficient  facts;  also  a  demurrer  by  the  defendants  oth- 
er than  Fleming,  and  a  separate  demurrer  by  Fleming,  for 
want  of  facts.  These  several  demurrers  were  sustained, 
and  exceptions  entered,  and  judgment  rendered  against  the 
relator,  for  costs.  The  rulings  on  the  several  demurrers 
are  assigned  as  errors  in  this  court. 

The  rulings  as  to  the  sureties  are  most  amply  sustained 
by  the  decisions  of  this  court.  Scott  v.  The  State^  ex  rel.j 
46  Ind.  203 ;  The  State,  ex  rel,  v.  Givan,  45  Ind.  267. 

The  next  question  is,  Avas  the  ruling  of  the  court  in  sus- 
taining the  separate  demurrer  of  Fleming  correct?  We 
think  it  was.    If  the  plaintiiFhad  sued  Fleming  for  money 
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had  and  received  by  the  latter  to  the  use  of  the- former,  he 
could  unquestionably  have  recovered.  Huntv.MUligan^ 
57  Ind.  141.  But,  as  the  receiving  of.the  money  was  no  part 
of  his  official  duty,  he  must  necessarily  have  received  it  as 
an  individual  and  not  as  an  officer,  and  was  therefore  not 
liable  on  his  official  bond. 

We  can  see  no  error  in  the  rulings  of  the  circuit  court 

The  judgment  is  affirmed,  with  costs. 


McCallam  et  al.  v.  Pleasants,  Adm'r. 

Statxttb  of  Limitations. — Exceptions  to. — Complaint, — Demurrer.— k 
complaint  is  not  insufficient,  on  demurrer,  merely  because  it  affirmatively 
shows  on  its  face  that  the  cause  of  action  is  within  the  statute  of  liroits- 
tions,  unless  it  also  affirmatively  appears  that  it  is  not  within  any  of  the 
exceptions  to  that  statute. 

Same. — In  such  case,  the  statute,  to  be  available  as  a  defence,  must  be 
pleaded. 

Same. — PayTnent — Acknmoledgmcnt  of  i>«6i. —Payments  on  the  cause  of  ac- 
tion, nn  acknowledgment  of  the  debt  due,  and  a  promise  to  pay  the  saiDe^ 
made  by  the  defendants  within  twenty  years  prior  to  the  bringing  of  sn 
action  on  a  promissory  note  and  to  foreclose  a  mortgage  on  real  estate, 
against  purchasers  of  the  mortgaged  lands,  take  the  action  out  of  the 
statute. 

Decedents'  Estates. — Final  Settlement  no  Bar  to  Foreclosure  of  Mortga^ 
— The  final  settlement  of  the  estate  of  a  deceased  debtor  is  no  defence  to 
an  action  against  heirs  or  purchasers,  to  foreclose  a  mortgage  executed  by 
the  decedent ;  as  such  mortgage  and  promissory  notes  secured  thereby 
need  not  be  filed  as  claims  against  the  debtor's  estate. 

Same. — Sale  hy  Heirs.,  Widow  and  Administrator. — Sale  and  conveyance  of 
the  mortgaged  lands,  by  the  administrator,  the  widow  and  the  heirs  of 
the  deceased  mortgagor,  do  not  affect  the  lien  of  the  mortgage. 

Same. — Harmless  Ruling  on  Demurrer. — Where,  in  an  action  by  an  assignee, 
on  a  promissory  note  and  to  foreclose  a  mortgage,  trial  is  had  on  the  issue 
formed  by  the  answer  of  general  denial,  the  sustaining  of  a  demurrer  to 
an  argumentative  denial  of  the  assignment  of  the  note  and  mortgage  is 
harmless. 

From  the  Switzerland  Circuit  Court, 
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S.  Carter y  W.  R.  Johnston j  J.  A.  Works j  J.  D.  Works  and 
•/.  A.  WorkSyJr.y  for  appellant. 
J.  B,  McCrelliSj  for  appellee, 

BlDDLE,  J. — ^This  suit  was  commenced  on  the  24th  day 
of  March,  1874. 

The  complaint  is  founded  on  three  promissory  notes, 
made  on  the  2d  day  of  October,  1887,  which  are  secured  on 
certain  lands  by  a  mortgage  of  the  same  date.  The  notes 
and  mortgage  were  executed  by  Neil  McCallam  to  Ulyssus 
P.  Schenck.  Several  credits  were  endorsed  upon  the  notes, 
running  from  October  2d,  1838,  to  December  30th,  1854. 
The  payee  assigned  the  notes  and  mortgage,  in  writing,  to 
Philip  Romerill,  the  deceased,  while  living,  of  whose  estate 
the  appellee  is  the  administrator.  Neil  McCallam,  the 
maker  of  the  notes  and  mortgage,  died  in  the  year  1842, 
and  the  land  so  mortgaged  came  to  Gei^shom  McCallam 
and  Alexander  McCallam,  part  by  descent  and  part  by  pur- 
chase, subject  to  the  said  mortgage  made  by  Neil  McCal- 
lam, their  ancestor. 

Qershom  McCallam  and  Alexander  McCallam  were 
made  defendants  to  this  suit,  and  filed  an  answer  of  seven 
paragraphs :  1.  A  general  denial ;  2.  The  statute  of  limita- 
tion of  twenty  years;  3,  4,  5,  6  and  7,  setting  up  special 
matter. 

A  demurrer  for  the  want  of  sufficient  facts  was  overruled 
to  the  second  paragraph  of  answer,  and  demurrers  to  the 
third,  fourth,  fifth,  sixth  and  seventh  paragraphs  were  sus- 
tained. 

Reply  to  second  paragraph  of  answer:  first,  general  de- 
nial ;  second,  third  and  fourth,  special  paragraphs.  De- 
murrers to  the  second  and  third  paragraphs  of  reply,  for 
want  of  facts,  overruled  ;  trial  by  court :  finding  and  judg- 
ment for  appellee ;  exceptions ;  appeal. 

The  following  questions  are  presented  for  our  decision  . 

1.    Is  the  complaint  sufficient  ?    It  is  insisted  by  the  ap- 
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pe11ant,thatit  is  insufficient  because  it  shows  tipon  its  face 
that  the  action  was  not  brought  within  twenty  years  after 
the  cause  of  action  accrued.  This  is  true,  but  the  statute 
of  limitations  pleaded  contains  several  exceptions,  which 
are  not  negatived  iu  the  complaint.  Since  the  case  of  Fatter 
V.  Smithy  36  Ind.  231,  this  court  has  uniformly  held  that, 
when  a  statute  of  limitation  contains  exceptions,  it  mast  be 
pleaded  to  avail  the  defendant,  and  can  not  be  reached  by 
demurrer,  unless  the  complaint  on  its  face  shows  that  the 
plaintiff  is  barred  notwithstanding  the  exceptions.  The 
complaint  is  sufficient.  See,  also,  Harlen  v.  Watson,  63 
Ind.  143. 

2.  Is  either  the  third,  fourth,  fifth,  sixth  or  seventh 
paragraphs  of  answer  sufficient  ? 

We  can  see  no  legal  difference  between  the  third  and 
fourth  paragraphs.  The  substance  of  each  is  that  the 
maker  of  the  notes  and  mortgage  sued  on  died  in  1842; 
that  letters  of  administration  were  granted  on  his  estate 
on  the  29th  day  of  August,  1842  ;  that  the  estate  was 
finally  settled  on  the  26th  day  of  November,  1849 ;  and  that 
^'the  said  Philip  Romeril I  was  not  unable  to  collect  said 
notes,  or  any  part  of  them,  of  the  estate  of  the  said  Neil 
McCallam." 

These  paragraphs  were  evidently  attempted  to  be  based 
on  section  62  of  the  decedents'  estates  act,  2  B.  S.  1876,  p. 
512,  which  requires  a  creditor  of  an  estate  to  file  a  succinct 
statement  of  his  claim,  against  the  estate  in  the  clerk's 
office,  at  least  thirty  days  before  the  final  settlement  of  the 
estate,  or  the  claim  shall  be  barred,  except  on  certain 
stated  conditions;  but  that  section  expressly  excepts 
"judgments  which  are  liens  upon  the  decedent's  real 
estate,  and  mortgages  of  his  real  or  personal  estate  ob- 
tained and  executed  in  his  lifetime."  As  this  section  has 
no  application  to  the  debts  sued  on  in  this  case,  neither 
paragraph  can  be  held  as  a  bar  to  the  action. 
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The  fifth  paragraph  of  the  answer  is  an  argnnientative 
denial  of  the  assignment  of  the  notes  and  mortgage  by 
Schenek  to  Romerill.  Even  admitting  that  the  demurrer 
was  improperly  sustained  to  this  paragraph,  yet,  after  a 
trial  of  the  fact«  over  the  general  denial  to  the  complaint, 
the  error  would  become  harmless,  and  aftbrd  no  ground 
on  which  to  reverse  the  judgment. 

The  sixth  paragraph  of  answer  sets  out  the  names  of  the 
widow  and  heirs  of  Neil  McCallam,  averring  several  sales 
and  conveyances  interchangeably  between  them,  of  the  mort- 
gaged lands,  also  a  sale  by  the  administrator,  and  the  re- 
spective shares  of  Gershom  McCallam  and  Alexander  Mc- 
Callam in  the  lands,  resulting  from  said  conveyances. 
Wherefore  it  is  averred  that«none  of  said  real  estate  is  lia- 
ble to  pay  the  notes  sued  on,  and  secured  on  the  land  by 
the  mortgage  sought  to  be  foreclosed. 

All  of  these  sales  and  conveyances  were  necessarily  made 
subject  to  the  mortgage  described  in  the  complaint.  We 
do  not  see,  therefore,  how  they  can  affect  the  rights  of  the 
appellee. 

The  substance  of  the  facts  averred  in  the  seventh  para- 
graph of  answer  is,  that  no  succinct  statement  of  the 
claim  sued  on  was  ever  filed  against  the  estate  of  Neil  Mc- 
Callam, and  that  there  were  assets  in  the  hands  of  the  ad- 
ministrator, out  of  which  the  claim  could  have  been  col- 
lected, if  it  had  been  presented  before  the  final  settlement 

■ 

of  the  estate. 

The  notes,  being  secured  by  a  mortgage  executed  by 
Neil  McCallam  in  his  lifetime,  were  not  required  by  the 
statute  to  be  filed  in  the  clerk's  ofiice,  as  a  claim  against 
his  estate ;  and  admitting  that  there  were  assets  belong- 
ing to  the  estate  in  the  hands  of  the  administrator,  out  of 
which  he  ought  to  have  paid  the  debt,  and  that  he  refused 
to  pay  it,  these  facts  constitute  no  defence  to  the  action. 
They  do  not  show  any  act  of  omission  on  the  part  of  the 
Vol.  LXVII.— 35 
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appellee's  deceased,  whereby  he  lost  his  claim ;  and  it 
would  seem  to  us  quite  illogical  to  hold  that,  because  the 
administrator  did  not  pay  the  debt  when  he  ought  to  have 
done  so,  therefore  the  debt  is  barred. 

8.  The  substance  of  the  second  and  third  paragraphs 
of  reply  to  the  second  paragraph  of  answer  is,  that  the 
said  Gershom  McCallam  and«Alexander  McCallam,  within 
the  twenty  years,  from  December,  1854,  to  April,  1857, 
made  several  payments  on  the  notes,  acknowledged  their 
validity,  and  promised  to  pay  them.  We  think  the  re- 
plies are  good.  Conwell  v.  Buchanan^  7  Blackf.  537; 
Kisler  v.  Sanders^  40  Ind.  78;  Keicham  v.  JffiM,  42  Ind.  64. 

None  of  the  questions  arising  at  the  trial  having  been 
presented  by  a  bill  of  exceptioos,  there  is  no  other  question 
in  the  record  for  our  decision. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


The  Louisville,  New  Albany  and  Chicago  R.  W.  Co. 

V.  Johnson. 

Railroad.— SIfoeifc  kiUetL^-Juriadiction  of  CfircuU  Oourt—DismismU  of  Ae- 
Hon  after  Verdict — If,  upon  the  trial  of  an  action  originating  in  tbe  cir- 
cuit court,  against  a  railroad  company,  to  recorer  under  the  statute,  1  R 
8. 1876,  p.  762,  for  stock  killed  on  the  defendant's  railroad,  the  Juiy  find 
that  the  value  of  the  stock  killed  was  lest  than  fifty  dollars,  the  court 
should  at  once  dismiss  the  .  anse,  notwithstanding  the  fact  that  the  com. 
plaint  alleges  such  yalue  to  have  been  in  excess  of  fifty  dollars. 

From  the  Owen  Circuit  Court. 

D.  iJ.  Eckels,  for  appellant. 
W.  A.  Montgomery  and  S,  0.  Pickens^  for  appellee. 

WoRDEN,  J. — Action  hy  the  appellee,  against  the  appel- 
lant, under  the  statute,  to  recover  the  value   of  a  colt 


NOVEMBER  TERM,  1879.  547 

The  LouiBville,  New  Albany  and  Chicago  K.  W.  Co.  v,  Johnson. 

alleged  to  have  been  killed  by  the  engine  and  cars  of  the 
company  upon  its  road,  the  same  not  being  fenced.  The 
action  appears  to  have  been  commenced  in  the  circuit 
court,  and  the  value  of  the  colt  was  alleged  to  have  been 
sixty  dollars,  and  damages  were  demanded  in  that  amount. 

The  cause  was  submitted  to  a  jury  for  trial,  and  the 
jury  returned  a  verdict  for  the  plaintift",  assessing  his 
damages  at  forty -seven  dollars.  In  answer  to  an  inter- 
rogatory, the  jury  returned  that  the  fair  market  value  of 
the  colt  was  forty-seven  dollars. 

Thereupon  the  defendant  moved  the  court  to  dismiss 
the  cause  for  the  want  of  jurisdiction,  but  the  motion  was 
overruled,  and  judgment  rendered  for  the  plaintifi  on  the 
verdict.    Exception. 

The  statute  relating  to  the  jurisdiction  in  such  cases 
provides,  "  That  whenever  any  animal  or  animals  shall  be 
or  shall  have  been  killed  or  injured  by  the  locomotives, 
cars,  or  other  carriages  used  on  any  railroad  in,  or  run- 
ning into  or  through  this  State,  *  *  *  the  owner  thereof 
may  go  before  some  justice  of  the  peace  of  the  county  in 
which  such  killing  or  injuring  occurred,  and  file  his  com- 
plaint in  writing,  and  such  justice  shall  fix  a  day  to  hear 
said  complaint,  *  *  *  but  in  all  cases  when  the  value  of 
any  animal  or  animals  so  killed,  or  the  injury  done  shall 
exceed  fifty  dollars,  the  owner  or  owners  of  any  such  ani- 
mal or  animals,  may  file  his  or  their  complaint,  and  prose- 
cute his  or  their  claim  before  such  justice  of  the  peace,  in 
the  court  of  common  pleas,  or  in  the  circuit  court  of  the 
county,  at  his  or  their  option."  1  R.  S.  1876,  p.  752, 
sec.  2: 

It  will  be  seen  that,  by  the  statute,  the  circuit  court  has 
no  original  jurisdiction  in  such  cases,  unless  the  value  of 
the  animal  or  animals  killed,  or  the  injury  done,  shall  ex- 
ceed fifty  dollars.  And  such  has  been  the  uniform  ruling 
of  this  court  upon  the  question.     The  Indianapolis^  etc.y 
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B.  JB.  Co.  V.  Mliott,  20  Ind.  430 ;  The  Indianapolis,  etc., 
B.  B.  Go.  V.  Kercheoal,  24  Ind.  139 ;  The  Toledo,  Burlington 
and  Logansport  B.  W.  Co.  v.  Tilton,  27  Ind.  71 ;  The  Jef- 
fersonville,  Madison  and  Indianapolis  B.  B.  Co.  v.  Brevooriy 
30  Ind.  324. 

We  are  not  aware  of  anv  case  in  this  court  in  which  the 
precise  question  here  involved  has  been  presented.  Uere, 
on  the  face  of  the  complaint,  the  court,  had  jurisdiction, 
for  the  value  of  the  animal  killed  was  alleged  to  have  been 
more  than  fifty  dollars.  But  the  jury  found  that  the 
value  of  the  animal  was  less  than  fifty  dollars,  and  asseissed 
the  plaintiff's  damages  accordingly. 

The  question  arises,  which  is  to  determine  the  jurisdic* 
tion  of  the  court  in  such,  case,  the  value  of  the  animal  as 
alleged  in  the  complaint,  or  the  actual  value  as  found  by 
the  jury  ?  We  think  it  clear  that  it  is  the  actual  value  as 
found  by  the  jury.  The  statute  admits  of  no  other  con- 
struction. The  jurisdiction  does  not  depend  upon  the 
alleged  value  of  the  animal  or  animals  killed,  or  the 
alleged  amount  of  the  injury  done,  but  upon  the  real  value 
or  amount  of  injury.  Any  other  construction  would 
thwart  the  purpose  of  the  Legislature  in  withholding 
jurisdiction  from  the  circuit  court  in  such  cases,  where  the 
value  of  the  animal,  or  the  amount  of  injury  done,  does 
not  exceed  fifty  dollars ;  for  the  plaintiff  could  in  all  cases 
allege  the  value  of  the  animal,  or  the  amount  of  injury 
done,  to  be  more  than  fifty  dollars,  and  thereby  thrust 
jurisdiction  upon  the  circuit  court  in  the  most  trifling 
cases,  contrary  to  the  clear  intention  of  the  Legislature. 
It  is  true,  that,  in  many  cases,  where  the  jurisdiction  of  the 
court  depends  upon  the  amount  invplved  or  in  contro- 
versy, the  amount  claimed  in  the  complaint  will  furnish 
the  criterion  of  jurisdiction ;  but  this  is  not  a  caae  in 
which  the  rule  can  be  applied  further  than  to  authorize 
the  court  to  proceed  to  trial,  if  the  case,  on  the  face  of  the 
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complaiDt,  appeal's  to  be  within  the  jurisdiction  of  th*? 
court,  or  otherwise  to  dismiss  it.  And  if,  upon  the  trial, 
the  fkct  is  judicially  shown  that  the  case  is  not  within  the 
jurisdiction  of  the  court,  the  court  has  no  authority  to 
proceed  further  with  the  cause,  but  should  dismiss  it.  We 
take  it  to  be  undoubted  law,  that  if,  during  the  progress  of 
a  cause  over  which  the  court  has  apparent  jurisdiction, 
a  matter  is  judicially  developed  therein  which  shows  that 
the  court  has  no  jurisdiction  over  the  subject  of  the  ac 
tioli,  the  court  can  proceed  no  further  in  the  cause,  but 
must  dismiss  it. 

We  are  of  opinion  that  the  court  erred  in  overruling  the 
motion  to  dismiss  the  cause,  and  in  rendering  judgment  on 
the  verdict. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  to  the  court  below,  with  instructions  to 
dismiss  the  action.    , 

NoT£« — ^BiDDLE,  J.,  dissents. 


*  • 
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Pleadiko.— 2>^(ffcfti?e  Paragraph  not  Aided  by  Referenee  to  Another, — As  ' -^  549 
a  general  rule,  defective  allegations  in  a  paragraph  of  a  pleading  can  not  t38  8t 
be  aided  by  reference  to  the  allegations  of  another  paragraph. 

Same. — Partial  Answer  to  Entire  Complaint — A  paragraph  of  answer,  pur- 
porting but  failing  to  answer  the  whole  complaint,  is  insufficient  on  de- 
murrer. 

Keplkviit. — Partial  Answer. — Title  under  Sale  for  Storage^^-ln  an  action  of 
replevin,  wherein  the  complaint  alleged  title  and  right  of  possession  in 
the  plaintiff  at  the  date  of  the  commencement  of  the  action,  the  answer, 
without  either  confessing  and  avoiding  or  denying  the  allegations  of  the 
complaint,  alleged  title  in  the  defendant  at  the  date  of  the  filing  of  the 
answer,  based  on  an  alleged  sale  of  the  chattel,  made  previous  to  the  com- 
mencement of  the  action,  for  storage  charges  accrued  upon  a  contract  to 
which  the  plaintiff  was  not  alleged  to  have  been  a  party. 

Held,  on  demurrer,  that  the  answer  is  insufficient. 
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Samk. — Foreign  Oorporaiions  Act — Section  2  of  the  **  act  concerning  for- 
eign corporations  and  their  agents  in  this  State/'  1.  R.  S.  1876,  p.  37S, 
requiring  the  filing  of  an  instrument  authorizing  service  of  process 
on  the  agent,  in  actions  against  the  principal,  refers  only  to  actions  on 
contract,  and  not  to  replevin  suits. 

New  Trial. —  When  Applied  for. — Except  for  causes  discovered  after  the 
term  at  which  a  cause  is  tried,  an  application  for  a  new  trial  can  not  be 
made  after  the  term,  without  the  consent  of  the  opposite  party. 

From  the  Delaware  Circuit  Court. 

W.  Marchy  for  appellant. 

J.  S.  Buckles  and  J.  W.  Ryan,  for  appellees. 

HowK,  C.  J. — In  this  action,  the  appellant  sued  the  ap- 
pellees, to  recover  the  possession  of  eight  sewing  machines, 
particularly  described  and  of  certain  alleged  values,  aud 
damages  for  the  unlawful  detention  thereof.  In  his  com- 
plaint, the  appellant  alleged  that  be  was  the  owner  and  en- 
titled to  the  possession  of  said  sewing  machines,  which 
the  appellees  had  possession  of  without  right,  and  unlaw- 
fully detained  from  the  appellant,  at  the  county  of  Dela- 
ware. 

To  the  appellant's  complaint,  the  appellees  answered  in 
four  paragraphs,  of  which  the  first  was  a  general  denial, 
and  each  of  the  other  three  paragraphs  stated  aflSrmative 
matter  as  a  defence.  The  appellant's  demurrer  to  each  of 
the  aflirmative  paragraphs  of  answer,  for  the  alleged  insuf- 
ficiency of  the  facts  therein,  was  overruled  by  the  court, 
and  to  these  decisions  the  appellant  excepted.  He  then 
replied,  by  general  denials,  to  each  of  the  afiirmative  para- 
graphs of  answer,  and  specially  to  each  of  the  third  and 
fourth  paragraphs  thereof. 

The  cause  being  at  issue  was  tried  by  the  court,  at  its 
November  term,  1874,  and  a  finding  was  then  made  for  the 
appellees,  and  judgment  was  then  rendered  thereon,  in 
their  favor,  for  their  costs  in  that  behalf  expended.  At  the 
ensuing  February  term,  1875,  of  the  court,  and  on  the 
27th  juridical  day  of  said  term,  the  appellant  moved  the 
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court  for  a  nunc  pro  tunc  entry,  showing  the  filing  of  a  mo- 
tion for  a  new  trial  at  the  preceding  terra,  which  raotion 
was  overruled,  and  to  this  ruling  he  excepted  and  tiled  his 
bill  of  exceptions. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  court  below: 

1.  The  overruling  of  his  demurrer  to  the  third  para- 
graph of  the  appellees'  answer; 

2.  The  overruling  of  his  demurrer  to  the  fourth  para- 
graph of  the  answer ; 

3.  The  overruling  of  his  demurrer  to  the  second  para- 
graph of  the  answer  ;  and, 

4.  Error  of  the  court  in  refusing  to  allow  the  filing  of 
his  motion  for  a  new  trial  to  be  entered  of  record  at  the 
February  term,  1875,  as  of  the  November  term,  1874,  and 
in  sustaining  the  appellees'  motion  to  set  aside  said  motion 
for  a  new  trial. 

The  second  of  these  alleged  errors,  the  overruling  of  the 
appellant's  demurrer  to  the  fourth  paragraph  of  the  answer, 
is  the  one  to  which  his  learned  counsel,  in  his  brief  of  this 
cause,  has  first  directed  the  attention  of  this  court.  In  this 
fourth  paragraph  of  answer,  the  appellees  alleged,  in  sub- 
stance, that  on   the day  of ,  18 — ,  The  Singer 

Sewing  Machine  Company,  by  its  then  agent  in  charge  of 
the  machines  mentioned  in  appellant's  complaint,  and  in 
charge  of  said  company's  room  and  ageixiv,  contracted 
with  one  George  Hammond,  at  Delaware  county,  for  the 
storage  of  said  machines  at  and  for  three  dollars  per  month, 
for  such  length  of  time  as  such  machines  should  be  per- 
mitted by  said  Hammond  there  to  remain,  unless  sooner 
removed  by  said  company,  the  same  to  be  renioved  by  said 
company  on  demand  of  said  Hammond,  or  to  be  sold  by 
him  for  any  charges  thereon  then  due,  after  notice  to  said 
company  and  its  agents  of  such  intent ;  that,  pursuant  to 
said  agreement,  the  machines  were  left  in  said  Hammond's 
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room  until  the  proper  charges  thereon  amounted  to  seven- 
ty-five dollars;  that  on  the  1st  day  of  December,  1872,  and 
on  the  5th  day  of  March,  1873,  said  Hammond  notified 
personally  said  company's  agents,  who  then  claimed  to 
own  said  machines,  and  its  agent,  as  he  was  bound  to  do, 
to  pay  him  said  three  dollars  per  month  for  the  time  said 
machines  had  been  so  stored,  and  remove  them  at  once,  or,  in 
default  thereof,  he,  said  Hammond,  would  sell  the  same  for 
his  charges,  on  the  3d  day  of  April,  1873  ;  that  said  com- 
pany's agent  failed  and.  refused  to  remove  said  machines 
and  pay  said  charges,  and  told  said  Hammond  to  sell  said 
machines,  "he  didn't  care  ;"  and  that  afterward,  on  the  3d 
day  of  April,  1873,  pursuant  to  said  notices,  said  Ham- 
mond publicly  sold  said  machines  to  the  appellees  for 

dollars,  who  then  claimed  the  ownership  thereof,  by  and 
through  said  sale. 

In  presenting  and  discussing  the  questions  which  fairly 
arise  under  the  alleged  error  of  the  court,  in  overruling  the 
demurrer,  for  the  want  of  sufficient  facts,  to  this  fourth 
paragraph  of  the  appellees'  answer,  the  appellant's  counsel 
says  :  "This  paragraph  attempts  to  confess  and  avoid,  and. 
while  confessing,  does  noi:  state  facts  sufficient  to  consti- 
tute an  avoidance.  In  order  that  such  an  answer  consti- 
tute a  good  bar,  it  must  show  either  an  older  or  better  ti- 
tle, or  right  of  possession,  than  the  plaintifli's,  or  that  the 
parties  claim  through  a  cuiamon  title  and  that  the  plain- 
tiff^'s  right  has  been  cut  off  by  the  defendants.  "  We  are 
unable  to  see  this  paragraph  exactly  in  the  light  in  which 
the  learned  counsel  has  apparently  desired  to  present  it ;  as 
we  utterly  fail  to  perceive  any  attempt  or  intent  even, 
on  the  part  of  the  appellees,  to  confess  the  appellant's 
cause  of  action  or  any  of  the  facts  which  enter  into  and 
together  constitute  such  alleged  cause  of  action.  Perhaps, 
the  paragraph  might  more  correctly  be  regarded  as  an  ar- 
gumentative denial  of  the  facts  which  constituted  the  ap- 
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pellaut's  supposed  cause  of  action,  as  the  facts  averred  in 
this  paragraph  of  answer  were,  apparently  at  least,  intend- 
ed to  be  inconsistent  with  the  existence  of  the  facts  stated 
by  the  appellant,  in  his  complaint,  as  constituting  his  al- 
leged cause  of  action.  This  we  understand  to  be  what  is 
ordinarily  termed,  in  pleading,  an  argumentative  denial. 

It  makes  but  little  difference,  however,  what  name  may 
be  given  to  this  fourth  paragraph  of  answer.  The  question 
for  our  decision  is,  did  it  state  facts  sufficient  to  withstand 
the  appellant's  demurrer  thereto,  and  to  constitute  a  good 
defence  to  his  action?  In  considering  the  sufficiency  of 
this  paragraph  of  answer,  it  must  be  borne  in  mind  that  the 
rule  is  almost  elementary,  which  requires  that  each  para- 
graph of  a  pleading,  whetherof  complaint,  answer  or  reply, 
must  be  perfect  and  complete  within  and  of  itself;  for  the 
defective  allegations  of  one  paragraph  can  not,  as  a  rule, 
be  aided  or  cured  by  reference  to  the  allegations  of  an- 
other paragraph.  Silvers  v.  The  Junction  R,  R,  Co.^  43  Ind. 
435;  Poller  v.  Earnestyib  Ind.  4J6;  McCarnan  v.  Cochran, 
57  Ind.  166. 

Another  rule  in  pleading,  which  has  been  recognized  and 
acted  upon  by  this  court  continuously  since  the  practice 
act  of  June  18th,  1852,  became  a  law  of  this  State,  provides 
and  requires  that  a  paragraph  of  answer,  which  purports 
to  be  an  answer  to  the  entire  complaint,  must  answer  the 
entire  complaint,  or  it  will  be  held  bad  on  a  demurrer 
thereto  for  the  want  of  sufficient  facts.  Conwell  v.  Finnell, 
11  Ind.  527 ;  Alvord  v.  Essner,  45  Ind.  156 ;  Reid  v.  ^a^- 
ton,  55  Ind.  173. 

It  will  be  observed  that  the  fourth  paragraph  of  the  ap- 
pellees' answer,  while  it  purports  to  be  an  answer  to  the 
appellant's  complaint  in  this  action,  does  not  respond  in 
any  manner  to  such  complaint ;  it  neither  admits  nor  de- 
nies, nor  does  it  even  allude  to,  any  of  the  allegations  of 
fact  stated  in  such  complaint.     The  paragraph   of  answer 
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neither  admits  nor  controverts  the  appellant's  ownership 
of  the  machines  and  his  right  to  the  possession  thereof,  as 
alleged  in  his  complaint ;  nor  does  it  deny  that,  at  the 
commencement  of  this  action,  the  appellees  had  possession 
of  the  machines  without  right,  and  unlawfully  detained 
them  from  the  appellant,  at  Delaware  county.  The  record 
shows  that  this  action  was  commenced  by  the  appellant  on 
the  5th  day  of  April,  1873.  On  that  day,  he  filed  his  com- 
plaint, verified  on  that  day,  in  the  clerk's  office  of  the  court 
below  ;  and  on  that  day  he  also  filed  the  written  undertak- 
ing required  by  the  statute  in  such  cases.  It  seems  to  us, 
therefore,  that  the  allegations  of  his  complaint  must  be 
construed,  in  so  far  as  time  is  concerned,  as  having  refer- 
ence to  that  particular  day ;  that  on  that  day  he  was  the 
owner  and  entitled  to  the  possession  of  the  sewing  ma- 
chines described  in  his  complaint,  and  that,  on  that  day, 
the  appellees  had  possession  of  said  machines  without  right, 
and  unlawfully  detained  the  same  from  him,  the  appellant, 
at  the  county  of  Delaware. 

The  appellees  filed  the  fourth  paragraph  of  tbeir  answer 
to  appellant's  complaint,  as  the  record  shows,  on  the 
16th  day  of  November,  1874,  or  more  than  nineteen 
months*  after  the  filing  of  appellant's  complaint.  In  this 
fourth  paragraph  of  answer,  as  we  have  already  seen,  the  ap- 
pellees neither  admitted  nor  denied  any  of  the  allegations  of 
the  complaint ;  but  they  alleged  that  on  the  8d  day  of  April, 
1873,  at  a  sale  of  the  machines  then  made  by  one  Ham- 
mond for  and  on  account  of  a  claim  in  his  favor,  for  the 
storage  of  the  machines,  they,  the  appellees,  became  tlie 
purchasers  thereof.  It  was  not  alleged  in  tbis  paragraph 
of  answer,  that  the  appellant's  title  to,  or  his  right  to  the 
possession  of,  the  machines  in  controversy  was  in  any  man- 
ner nftected  by  Hammond's  alleged  sale  of  the  machines 
on  his  st(n*age  account ;  nor  did  the  appellees  allege  or 
claim,  in  this  paragraph,  that  they  had  acquired  any  title 
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to  the  machines  by  reason  of  Hammond's  sale  or  their  pur- 
chase thereof,  until  long  after  the  commencement  of  this 
action,  or  that  they  had  ever  acquired  any  right  to  the  pos- 
session of  the  machines.  The  only  allegation  in  this  para- 
graph of  answer,  in  relation  to  the  appellees'  title  to  or 
ownership  of  the  machines  in  controversy,  is  that  they 
^^noWj''  that  is,  on  the  16th  day  of  November,  1874,  "claim 
the  ownership  thereof,  by  and  through  said  purchase." 
The  appellees  have  nowhere  alleged  in  terms,  in  this  par- 
agraph, that  they  ever  had  any  right  to  the  possession  of 
the  machines. 

Manifestly,  therefore,  as  it  seems  to  us,  the  facts  alleged 
in  the  fourth  paragraph  of  the  appellees'  answer  were  ut- 
terly insufficient  to  constitute  a  valid  defence  to  the  appel- 
lant's cause  of  action,  and  the  court  erred  in  overruling  his 
demurrer  to  this  paragraph. 

In  the  third  paragraph  of  their  answer,  the  appellees 
alleged,  in  substance,  that  the  appellant  was  an  agent  of  the 
Singer  Sewing  Machine  Company,  a  foreign  corporation, 
which  was  doing  business,  at  the  time  of  the  commencement 
of  this  suit,  in  this  State  and  in  Delaware  county,  by  and 
through  the  appellant  as  such  agent;  that  this  suit  was 
brought  by  the  appellant,  as  the  agent  of  said  company,  for 
the  recovery  of  the  sewing  machines  described  in  his  com- 
plaint, which  machines  were  not  the  property  of  the  ap- 
pellant, but  were  the  property  of  said  company  ;  and  that 
the  said  company  had  never  complied  with  the  require- 
ments of  sections  1  and  2  of  "An  act  respecting  foreign 
corporations  and  their  agents  in  this  State,"  approved 
June  17th,  1852. 

We  have  decided  that  the  facts  alleged  in  this  para- 
graph, in  an  action  upon  a  contract  executed  to  or  with 
a  foreign  corporation,  or  it«  agent,  in  this  State,  would 
constitute  a  good  defence,  not  in  bar,  but  in  abatement  of 
the   action,  as  one  prematurely  brought,  until  the  corpo- 
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ration  or  its  agent  should  comply  with  the  provisions  of 
the  statute.  The  Walter  A.  Wood  Mowing^  eic.^  Co.  v. 
Caldioeily  54  Ind.  270;  Daly  v.  The  National  Life  Ins.  Ccj 
etc.y  64  Ind.  1 ;  and  The  Singer  Manufacturing  Co.  v.  Brown, 
64  Ind.  548. 

It  is  certain,  however,  we  think,  that  the  provisions  of 
the  act  respecting  foreign  corporations  and  their  agents 
in  this  State  are  applicable  only  to  actions  brought  for  the 
enforcement  of  contract2,  and  have  no  applicability  what- 
ever to  actions,  such  as  this,  brought  by  a  foreign  corpora- 
tion, or  its  agent,  to  recover  the  possession  of  its  property. 
That  this  is  so  is  clearly  shown  by  section  4  of  said  act, 
which  provides  that  "  Such  foreign  corporations  shall  not 
enforce  in  any  courts  of  this  State,  any  contracts  made  by 
their  agents  or  persons  assuming  to  act  as  their  agents,  be- 
fore a  compliance  by  such  agents,  or  persons  acting  as  such, 
with  the  provisions  of  sections  1  and  2  of  this  act."  1 
E.  8,  1876,  p  373.  There  is  no  such  prohibition  as  this 
in  the  statute,  in  regard  to  actions  brought  by  foreign  cor- 
porations, or  their  agents  in  this  State,  to  recover  the  pos- 
session of  their  property. 

In  our  opinion,  therefore,  the  court  eiTed  in  overruling 
the  appellant's  demurrer  to  the  third  paragraph  of  the  ap- 
pellees' answer. 

Appellant's  counsel  has  not  discussed,  in  his  brief  of  this 
cause,  the  third  alleged  error,  and  therefore  we  regard  it 
as  waived. 

As  our  conclusions,  in  regard  to  the  insufficiency  of  the 
third  and  fourth  paragraphs  of  the  appellees'  answer,  will 
necessarily  lead  to  the  formation  of  new  issues  and  a  new 
trial  of  this  cause,  we  need  not  cotisider  nor  pass  upon  the« 
questions  presented  and  elaborately  argued  by  the  appel- 
lant's counsel,  arising  under  the  fourth  alleged  error.  It 
is  proper  for  us  to  say,  however,  that  section  354  of  the 
practice  act  apparently  settles  these  questions  adversely  to 
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the  position  of  the  appellant's  counsel,  when  it  provides 
that  "  The  application  for  a  new  trial  must  be  made  at  the 
term  the  verdict  or  decision  is  rendered."  2  R.  S.  1876, 
p.  183.  This  section  is  mandatory  ;  and,  in  construing  its 
provisions,  this  court  has  repeatedly  decided  that,  except 
for  causes  discovered  after  the  term,  the  application  for  a 
new  trial  must  be  made  at  the  term  the  verdict  or  decision 
was  rendered,  and  that  the  trial  court  has  no  discretion  in 
this  regard,  and  can  not  give  time,  beyond  the  term,  to 
make  an  application  for  a  new  trial,  except  by  the  agree- 
ment or  waiver  of  the  parties  to  the  action.  Wilson  v. 
Vancej  55  Ind.  394 ;  Cutsinger  v.  NebekeVy  58  Ind.  401 ; 
T7i€  Pennsylvania  Co.  v.  Sedwicky  59  Ind.  336. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  de- 
murrers to  the  third  and  fourth  paragraphs  of  the  appel- 
lees' answer,  and  for  further  proceedings  in  accordance 
with  this  opinion. 


m  • 


Burnett  v.  Overton. 

EviDENCS. — Action  by  Widwo.for  Frojieriy  Bn-med. — Decedents'  Estates.—' 
In  an  action  to  recover  for  the  value  of  a  dweliing-house  and  certain  per- 
sonal property  contained  therein,  alleged  to  have  heen  set  on  fire  and 
burned  by  the  defendant,  wherein  the  plaintiff  testified  that  '*  some  of  the 
things  came  to  ''  her  from  her  husband,  an  intestate  whose  estate  had  not 
been  administered  upon,  the  defendant  offered  to  prove,  by  the  clerk  of 
the  court,  that  the  estate  of  the  intestate  was  worth  less  than  five  hundred 
dollars,  and  had  never  been  sot  off  to  the  plaintiff. 

Hetft  that,  in  the  absence  of  any  evidence,  or  offer  to  prove,  that  some  part 
ot  the  burned  property  belonged  to  the  estate  ot'  the  decadent,  the  evidence 
offered  was  imniHterial. 

SurRVMK  OjVKi.—Recot'd. — In^tntetiofis. — Nao  Tnal. — Bill  of  Exceptions. 


87    667 
134    676 
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— An  instruction  given  or  refused,  copied  into  the  motion  for  a  new  triiii, 
forms  no  part  of  the  record  in  the  Supreme  Court,  if  not  otherwise  prop- 
erly set  out  therein. 

From  the  Posey  Circuit  Court, 

K  M.  SpenceVj  M.  W.  Pearse  and  H.  C.  Pitcher ^  for  ap- 
pellant. 

A.  P.  Hovey  and  (?.  V.  Menzies,  for  appellee. 

NiBLACK,  J. — Action  by  Elizabeth  A.  Overton,  against 
Christopher  C.  Burnett  and  Charles  Billingsly,  for  burning 
a  dwelling-house  in  the  town  of  Mt.  Vernon,  in  which  the 
plaintiff  had  an  interest,  and  thereby  consuming  numerous 
articles  of  personal  property  alleged  to  belong  to  her. 

Answer  in  general  denial ;  trial  by  jury  ;  verdict  in  favor 
of  Billingsly,  but  against  Burnett,  for  one  thousand  dollare 
in  damages;  motion  for  new  trial  overruled,  and  judgment 
for  the  plaintiff,  against  Burnett,  on  the  verdict. 

The  only  error  assigned  is  upon  the  overruling  of  the 
appellant's,  Burnett's,  motion  for  a  new  trial. 

The  plaintiff,  being  the  widow  of  one  Benjamin  Over- 
ton, who  died  July  14th,  1876,  testified  as  a  witness  in  her 
own  behalf.     As  to  the  property  burned,  she  said  : 

'<!  owned  one-third  of  house  and  lot;  all  my  personal 
property  was  burned,  except  a  few  things  of  little  or  no 
value;  the  statement  of  property,  a  bill  of  particulars  filed 
with  the  declaration  or  complaint,  and  its  value,  here 
shown  to  me,  is  correct.  *  *  *  *  Some  of 
the  things  came  to  me  from  my  husband ;  there  never  was 
any  administration  upon  my  husband's  estate  ;  I  had  been 
keeping  boarders  about  two  years." 

This  was  all  the  evidence  given  as  to  the  ownership  of 
the  personal  property. 

After  the  plaintiff'  had  concluded  her  testimony,  the  de- 
fendants produced  George  W.  Curtis,  who  was  sworn  and 
testified  that  he  had  been  clerk  of  the  Posey  Circuit  Court 
for  three  years.     The  defendants,  for  the  purpose  of  show- 
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iug  that  the  plaintiff  had  no  title  to  the  personal  property 
sued  for,  and  hence  no  right  to  recover  therefor,  then  of- 
fered to  prove  by  the  said  Curtis,  that  Benjamin  Overton, 
the  late  husband  of  the  plaintiff,  died  intestate,  worth  less 
than  five  hundred  dollars,  and  that  no  letters  of  administra- 
tion  had  been  issued  upon  his  estate,  and  that  no  proceed- 
ings had  ever  been  taken  to  set  off  to  the  plaintiff  his  prop- 
erty, under  the  five-hundred-dollar  law. 

The  plaintiff  objected  to  the  introduction  of  the  prof- 
fered testimony,  and  the  court  sustained  her  objection. 
The  exclusion  of  that  testimony  constitutes  the  only  ques- 
tion made  upon  the  evidence  in  this'court. 

When  the  defendants  offered  to  make  the  proof  above 
stated,  it  had  not  been  shown  by  the  evidence  upon  either 
side,  that  any  of  the  personal  property  sued  for  came  to 
the  plaintiff  as  the  widow  of  Benjamin  Overton,  or  that 
any  of  such  personal  property  had  ever  constituted  any 
part  of  his  estate  after  his  death.  Nor  was  the  proposed 
proof  accompanied  with  any  offer  to  show  that  any  por- 
tion of  the  peraonal  estate  embraced  within  the  complaint 
had  belonged  to  Benjamin  Overton  at  the  time  of  his 
death.  The  plaintift'had  only  testified  that  some  of  the 
things  had  come  to  her  from  her  husband,  but  nothing  was 
said  by  her  as  to  when  or  how  any  of  the  property  had 
come  from  her  husband.  Under  such  circumstances,  the  pro- 
posed testimony  of  the  witness,  Curtis,  would  have  been  ir- 
relevant and  immaterial,  and  we  see  no  error  in  the  refusal 
of  the  court  to  admit  such  testimony. 

The  appellant  also  complains,  that  two  instructions 
given  by  the  court  were  erroneously  given,  and  that 
an  instruction  asked  by  the  defendants  was  erroneously 
refused. 

These  instructions  are  copied  into  and  made  a  part  of 
the  motion  for  a  new  trial,  but  are  nowhere  else  copied 
into  the  transcript.     The  copying  of  these  instructions 
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into  the  motion  for  a  new  trial  was  the  act  of  the  attor- 
ney and  not  of  the  court. 

Like  other  facts  assigned  as  causes  for  a  new  trial,  these 
supposed  instructions  needed  verification  by  a  bill  of  ex- 
ceptions or  by  some  other  paper  or  papers  properly  made 
a  part  of  the  record  and  duly  certified  to  us  as  such. 

The  "instructions,  to  which  the  appellant  has  invited 
our  attention,  •  are,  therefore,  in  legal  contemplation,  not 
in  the  record,  and  no  question  arises  upon  them  in  this 
court. 

We  see  no  cause  for  a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 


Wiley  bt  al.  v.  Bbadlet. 

Fraitdulkkt  Convey ANCE.—0:mt/){am/  to  set  Aside, — In  an  action  to  set 
aside  an  alleged  fraudulent  conveyance  of  lands,  the  complaint  should  al- 
lege that,  at  the  time  of  such  conveyance,  the  grantor  had  not  suiBcient 
other  property  left  for  the  payment  of  his  dehts. 

From  the  Switzerland  Circuit  Court. 

J.  A.  Works^  J.  D.  Works  and  J.  A.  Works,  Jr.,  for  ap- 
pellants. 

W.  H.  Adhi7\sov^  for  appellee. 

BiDDLE,  J. — Complaint  by  appellee,  against  the  appel- 
lants, to  set  aside  a  conveyance  of  land  made  by  appellants, 
alleged  to  be  fraudulent,  and  to  subject  the  land  to  the  pay- 
ment of  a  judgment  in  favor  of  the  appellee. 

A  demurrer  to  the  complaint,  alleging  the  insuiBciency 
of  the  facts  stated  to  constitute  a  cause  of  action,  was  over- 
ruled ;  exceptions.  Subsequent  proceedings  were  had,  re- 
sulting m  a  judgment  in  favor  of  the  appellee.  Appeal 
and  assignment  of  errors  ui  this  court. 
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The  complaint  is  insufficient ;  the  demurrer  to  it  should 
huve  been  sustained.  The  deed  alleged  to  have  been 
fraudulent  was  executed  on  the  22d  day  of  February,  1868  ; 
the  judgment,  to  the  payment  of  which  the  land  is  sought 
to  be  subjected,  was  obtained  on  the  28th  day  of  August, 
1874 ;  this  suit  was  commenced  on  the  10th  day  of  March, 
1875.  As  to  the  solvency  of  the  alleged  owner  of  the  land 
the  averment  in  the  complaint  is,  ^'that  said  defendant, 
Elijah  Wiley,  has  no  property,  except  the  above  described 
real  estate,  out  of  which  the  said  judgment  obtained  by 
plaintiff' against  said  defendant  could  be  made."  This 
averment  must  bo  held  to  refer  to  the  time  the  complaint 
was  filed.  There  is  no  averment  in  the  complaint  that,  at 
the  time  the  alleged  fraudulent  conveyance  was  made,  the 
judgment  defendant  had  no  property,  beside  the  land,  out 
of  which  the  judgment  could  be  collected.  This  averment 
is  indispensable.  For  any  thing  that  is  alleged  in  the  com- 
plaint, the  judgment  debtor  might  have  had  abundance  of 
property  subject  to  execution  to  pay  his  debts,  from  1868 
to  the  time  this  suit  was  commenced,  in  1875,  a  period  of 
seven  years;  if  so,  the  judgment  creditor  can  not  disturb 
the  deed,  although  it  may  have  been  made  without  a  good 
or  valuable  consideration,  as  averred  in  the  complaint. 
This  question  has  been  frequently  decided  by  this  court. 
We  cite  a  few  of  the  cases  :  Sherman  v.  Hogland,  54  Ind. 
578  ;  Eaffan  v.  Downing,  55  Ind.  65 ;  Evans  v.  Hamiltony 
56  Ind  34 ;  Bentley  v.  Bunkle,  57  Ind.  374 ;  Whitesel  v. 
Hiney,  62  Ind.  168;  Barkn  v.  Watson,  63  Ind.  143. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  remanded  with  instructions  to  susts^in  the  demurrer  to 
the  complaint,  grant  leave  to  amend,  and  for  further  pro- 
ceedings. 

Vol.  LXVII.— 36 
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The  Board  op  Commissioners  of  Monroe  County  v.  Mat. 

Bounty. — Adjutant  QeneraVs  Records. — Judicial  Notice. — HiMtary. — ^The 
courts  of  this  State  are  bound  to  take  notice,  from  its  general  hif tory,  thai, 
during  and  since  the  war  of  the  Rebellion,  the  Adjutant  General  of  this 
State  has  made  records  of  the  muster  rolls  of  the  different  regiments  of 
volunteers,  furnished  by  this  State,  in  the  military  service  of  the  United 
States. 

Same. — Certified  Copy  is  Competent  Evidence. — Expiration  of  Term  of  OffS- 
eer. — A  copy  of  the  proper  muster  roll,  duly  certified  by  the  Adjutant 
General,  is  competent  evidence  of  the  enlistment,  mustering  and  discharge 
of  a  volunteer  in  any  of  such  regiments,  in  an  action  by  him  to  recover  a 
bounty  offered  by  a  county  which  received  credit  for  his  enlistment.  And 
the  fact  that  the  term  of  such  officer  has  expired  previous  to  the  use  of 
such  copy  as  evidence  does  not  render  it  incompetent. 

From  the  Monroe  Circuit  Court. 

J.  W.  Buskirk  and  H.  C.  Duncan^  for  appellant. 
J.  U.  Louden  and  R.  W.  MierSy  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee,  against 
the  appellant,  for  the  recovery  of  a  certain  bounty  of 
one  hundred  dollars,  offered  by  the  appellant,  during  the 
late  Rebellion,  to  each  volunteer  from  Monroe  county,  to 
fill  its  quota  under  a  certain  call  for  volunteers,  made  by 
the  President  of  the  United  States. 

The  appellant's  demurrer  to  the  appellee's  complaint^ 
for  the  alleged  insufficiency  of  the  facts  therein  to  con- 
stitute a  cause  of  action,  was  overruled  by  the  court,  and 
to  this  decision  the  appellant  excepted.  The  appellant 
then  answered  in  four  paragraphs,  of  which  the  first  was 
a  general  denial,  and  each  of  the  other  three  paragraphs 
slated  new  or  affirmative  matters,  by  way  of  defence.  To 
these  affirmative  paragraphs  of  answer,  the  appellee  re- 
plied by  a  general  denial.  The  issues  joined  were  tried 
by  the  court,  and  a  finding  was  made  for  the  appel- 
lee, in  ihe  sum  of  one  hundred  and  twenty -eight  dollars. 

The  appellant's  motion  for  a  new  trial  having  been  over- 
ruled, and  its  exception  entered  to  this  ruling,  the  court  ren- 
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dered  judgment  upon,  and  in  accordance  with,  its 
finding. 

Errors  have  been  assigned  by  the  appellant,  in  this 
court,  which  call  in  question  the  sufficiency  of  the  facts 
stated  in  the  appellee's  complaint  to  constitute  a  cause 
of  action,  and  the  decision  of  the  court  below  in  over- 
ruling the  appellant's  motion  for  a  new  trial  of  this 
cause.  We  will  consider  and  decide  the  questions  pre- 
sented for  our  decision  by  these  alleged  errore,  in  the  same 
order  in  which  we  have  stated  them. 

1.  Did  the  appellee's  complaint  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  his  favor,  and 
against  the  appellant?  This  is  the  first  question  in 
this  case.  We  need  not  set  out  this  complaint,  or  even 
the  substance  of  it,  in  this  opinion.  It  will  suffice 
to  say  that  the  appellee,  in  his  complaint,  has  counted 
upon  the  same  orders  of  the  appellant,  and  has  alleged  sub- 
stantially the  same  facts,  as  those  which  have  been  set  out 
at  length  and  fully  stated  in  the  opinions  of  this  court  in 
the  cases  of  TTie  Boards  etc.y  of  Monroe  Co.  v.  Wood^  39  Ind, 
845,  and  o^  Moore  v.  The  Boards  etc.j  of  Monroe  Co.y  59  Ind. 
516.  In  each  of  the  cases  cited,  the  question  of  the  suffi- 
ciency of  the  facts  stated  in  the  complaint  therein  to  con- 
stitute a  cause  of  action  was  fairly  and  fully  presented  to 
this  court  for  decision ;  and  in  each  case,  as  will  be  seen  by 
reference  to  the  opinion  of  the  court  therein,  it  was  decid- 
ed that  the  complaint  was  good  and  sufficient  on  a  de- 
murrer thereto  for  the  want  of  facts.  We  refer  the  reader 
of  this  opinion  to  the  cases  cited  for  a  full  statement  of  the 
facts  upon  which,  with  the  necessary  changes  of  names 
and  dates,  the  appellee  relied  for  a  recovery  in  this  action. 

We  can  not  see  any  good  or  sufficient  reason  for  chang- 
ing the  opinions  and  decisions  of  this  court  in  regard  to 
the  complaints,  as  expressed  in  the  cases  cited,  or  for  hold- 
ing now,  contrary  to  those  decisions,  that  the  complaint  in 
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the  case  at  bar  did  not  state  facts  sufficient  to  withstand  • 
the  appellant's  demurrer  thereto.  Upon  the  authority  of 
the  cases  cited,  and  without  any  further  examination  or 
discussion  of  the  question  under  consideration,  we  think 
we  are  fully  justified  in  holding,  as  we  do,  that  no  error 
was  committed  by  the  court  in  this  case,  in  overruling  the 
appellant's  demurrer  to  the  appellee's  complaint. 

2.  in  its  motion  for  a  new  trial  of  this  case,  the  appel- 
lant  assigned  the  following  causes  therefor : 

1.  Because  the  fi^nding  of  the  court  was  contrary  to  law ; 

2.  Because  the  finding  was  not  sustained  by  sufficient 
evidence ;  and, 

3.  Because  .  of  error  of  law,  occurring  at  the  trial  of 
the  cause,  in  the  admission  in  evidence  by  the  court,  over 
the  appellant's  objections,  oC  a  certified  copy  of  a  part  of 
the  military  records  of  this  State,  certified  by  W.  W.  Con- 
ner, Adjutant  General  of  the  State  of  Indiana. 

The  principal  question  presented  for  our  decision  by  the 
alleged  error  of  the  court,  in  overruling  the  appellant's  mo- 
tion for  a  new  trial,  arises  under  the  third  cause  assigned 
for  such  new  trial,  and  may  be  thus  stated  :  Did  the  court 
err  in  admitting  in  evidence,  over  the  appellant's  objec- 
tions, the  certified  copy  of  a  part  of  the  military  records  of 
this  State,  mentioned  in  said  third  cause  for  a  new  trial? 

It  appears  from  the  record  that,  on  the  trial  of  this 
cause,  the  appellee  offered  in  evidence  the  copy  of  the 
military  records  of  this  State,  which  showed  the  enlist- 
ment, muster  into  and  discharge  from  the  military  service 
of  the  United  States,  of  the  appellee,  as  a  private  soldier 
in  Company  D  of  the  50th  regiment  of  Indiana  Veteran 
Volunteers,  which  copy  was  certified  to  be  full,  true  and 
complete,  by  the  Adjutant  General  of  this  State,  as  the 
same  appeared  of  record  in  his  office.  He  further  certi- 
fied, that  the  military  records,  from  which  such  copy  was 
taken,  were  in  his  custody  sis  such  Adjutant  General,  and 
his  official  seal  was  annexed  to  his  certificate. 
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The  appellant  objected  to  the  admission  of  this  certi- 
fied copy  in  evidence,  first,  upon  the  ground  that  W.  W. 
Conner  was  not  the  Adjutant  General  of  this  State  at  the 
time  the  certified  copy  was  offered  in  evidence.  There  is 
nothing  in  this  objection.  The  certificate  w^as  dated  Octo- 
ber 28th,  1876,  and  it  is  not  claimed  that  he  was  not  the 
Adjutant  General  of  the  State  on  that  day.  The  mere 
fact  that  his  terra  of  oflice  had  expired  before  the  copy, 
certified  by  him  as  such  officer,  was  offered  in  evi- 
dence, would  certainly  not  invalidate  his  official  act, 
done  while  in  office,  nor  render  the  evidence  incom- 
petent. 

The  appellant's  second  objection  to  the  oflfered  evidence  is, 
that  there  was  no  authority  of  law  requiring  the  Adjutant 
General  to  keep  such  a  record.  We  do  not  think  that 
this  objection  is  well  taken.  The  office  of  Adjutant  Gen- 
eral is  an  office  provided  for  in  the  constitution  of  this 
State,  in  section  2  of  article  12.  It  is,  of  course,  a  public 
office.  The  duties  of  the  office  have  not  been  clearly  de- 
fined, so  far  as  we  are  advised,  by  any  legislation ;  but  it 
is  a  part  of  the  history  of  the  State,  of  which  we  must 
take  notice,  that,  during  and  since  the  late  Rebellion,  the 
Adjutant  General  has  made  records  of  the  muster-rolls  of 
the  different  regiments  of  volunteers  furnished  by  this 
State,  in  the  military  service  of  the   United   States.     The 

« 

large  appropriations  made  by  the  General  Assembly,  from 
time  to  time,  for  records,  stationery  and  clerk  hire  for  the 
Adjutant  General's  office,  show  that  these  military  rec- 
ords were  recognized  by  the  law-making  power  of  this 
State  as  the  public  records  of  his  office,  and  this  fact  is 
clearly  shown  by  the  proviso  in  section  7  of  the  fee  and 
salary  act  of  March  31st,  1879,  to  the  effect  "  That  no  fee 
shall  be  charged  or  received  by  said  Adjutant  for 
any  services  in  furnishing  or  giving  any  honorably  dis- 
charged soldier  a  certificate  or  copy  of  any  paper  or 
record  on  file  in  his  office."    Acts  1879,  p.  131. 
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Appellant's  third  objection  to  the  admission  of  said 
certified  copy  in  evidence  is,  that  it  was  a  copy  of  a  copy. 
This  objection  is  not  well  taken,  as  it  seems  to  us  ;  for 
every  copy  of  a  record  is,  as  a  rule,  a  copy  of  a  copy,  the 
record  itself  being  generally  a  copy  merely  of  some  origi- 
nal instrument. 

In  section  283  of  the  practice  act,  it  is  provided,  among 
other  things,  that  copies  of  records,  or  office  books,  or 
parts  thereof,  which  are  kept  in  any  public  office  in  this 
State,  should  be  proved  or  admitted  as  legal  evidence  in 
any  court  or  office  in  this  State,  by  the  attestation  of  the 
keeper  of  such  records  or  books,  that  the  same  are  true 
and  complete  copies  of  the  records,  books,  or  parts  thereof, 
and  the  seal  of  office  of  the  keeper  thereof  thereto  annex- 
ed.   2  K.  S.  1876,  p.  150. 

It  will  be  seen  that  the  copy  of  the  record  or  part  there- 
of, offered  in  evidence  and  objected  to  by  the  appellant,  in 
this  case,  was  attested  and  certified  in  the  mode  prescribed 
by  the  statute  ;  and  we  think  this  certified  copy  was  cona- 
petent  evidence,  and,  as  such,  was  properly  admitted  bjr 
the  court,  over  the  appellant's  objections. 

The  only  other  questions  in  this  cise  relate  to  the  sufii- 
ciency  of  the  evidence  to  sustain  the  finding.  It  seems 
to  us,  there  is  competent  evidence  in  the  record,  which 
tends  to  sustain  the  finding  of  the  court.  In  such  a  case, 
this  court  has  so  uniformly  held,  that  it  could  not  and 
would  not  disturb  the  finding  or  verdict  upon  the  mere 
weight  of  evidence,  that  we  may  well  be  excused  from 
citing  such  decisions.  We  see  no  ground  upon  which  it 
can  be  correctly  said,  that  the  finding  of  the  court  was  con- 
trary to  law. 

Our  conclusion  is,  that  the  court  did  not  err  in 
overruling  the  appellant's  motion  for  a  new  trial  of  this 
cause. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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The  Ohio  and  Mississippi  R.  W.  Co.  v.  Swarthout. 

Railroad. — ConeUHon  on  Ticket. — Complaint  for  Carrying  Passenger  past 
Station. — The  words  **  good  on  passenger  trains  only,"  contained  on  a 
ticket  issued  and  sold  by  a  railroad  company  to  a  passenger,  do  not 
amount  to  an  agreement  that  all  of  its  passenger  trains  will  stop  at  the 
stations  designated  on  the  ticket.  And,  in  an  action  by  the  passenger, 
against  the  company,  to  recover  dami^es  for  carrying  him  past  his  desti- 
nation named  on  such  ticket,  the  complaint  should  aver  that  the  train 
on  which  he  was  so  carried  was  one  which,  under  the  regulations  of  the 
company,  should  have  stopped  at  that  station. 

From  the  Ripley  Circuit  Court. 

C.  A.  BeecheVy  E,  C.  DevorCj  W.  D.  Ward  and  J.  B.  Rebucky 
for  appellant. 

E.  P.  Ferris^  G.  Swarthout  and  W.  W.  Spencer^  for  ap- 
pellee. 

WoRDBN,  J. — ^Action  by  the  appellee,  against  the  appel- 
lant. Demurrer  to  the  complaint  for  want  of  sufficient 
facts  overruled,  and  exception!  Final  judgment  for  the 
plaintiff. 

The  complaint  was  as  follows  : 

"Aaron  L.  Swarthout,  plaintiff,  complains  of  the  Ohio 
and  Mississippi  Railway  Company,  defendant,  which  is  a 
corporation  owning  and  operating  a  railway  known  as  the 
Ohio,  and  Mississippi  Railway,  and  says  that  the  defendant, 
before  and  at  the  time  of  committing  the  acts  hereinafter 
mentioned,  were  and  still  are  common  carriers  of  passen- 
gers in  cars  run  by  defendant  on  their  said  railway,  for 
that  purpose,  for  certain  reward,  between  the  city  of  Cin- 
cinnati, Ohio,  and  St.  Louis,  Missouri,  which  said  railway 
passes  through  the  county  of  Jennings,  State  of  Indiana. 
Plaintiff  says  he  resides  at  Hardenburgh,  a  station  for 
freight  and  passengers  on  said  railway,  in  said  county  of 
Jennings,  and  that  on  the  8th  or  9th  day  of  March,  1875, 
he    purchased   of  defendant,  at  said  station  of  Harden- 
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burgh,  a  firet-class  ticket  (copy  of  the  return  part  of  the 
ticket  18  filed  herewith,  the  other  part  was  taken  up  bj 
the  defendant)  of  defendant's  agent  at  said  station  of 
Hardenburgh,  and  paid  said  agent  four  dollars  and  eighty 
cents,  defendant  having  tickets  there  to  sell,  which  ticket 
so  purchased  entitled  plaintiff  to  a  passage  in  a  first-class 
passenger  car  and  no  other,  to  the  city  of  Cincinnati  afore- 
Said,  and  return  to  said  Hardenburgh  station  aforesaid, 
on  defendant's  said  railway  aforesaid.  Plaintiff  avers  that 
on  the  8th  or  9th  day  of  March,  1875,  he  got  on  board  of 
a  first-class  passenger  train,  pursuant  to  the  purchase  c^f 
said  ticket,  and  rode  therein  to  the  city  of  Cincinnati, 
State  of  Ohio,  with  and  by  no  other  permission  than  the 
ticket  aforesaid,  but  that  on  his  return  from  the  city  of 
Cincinnati,  on  said  9th  day  of  March,  1875,  on  a  first-class 
passenger  train  of  defendant's,  run  on  their  said  railway 
aforesaid,  in  charge  of  one  Farmer,  who  was  conductor 
and  agent  of  defendant  for  conducting  said  train  on  which 
plaintiff  was  a  passenger,  which  said  train  runs  from  Cin- 
cinnati to  St.  Louis  as  aforesaid,  and  which  train  was  at 
the  time  a  night  train. 

"Plaintiff  fiirther  avers  that,  when  said  train  approached 
the  station  of  Hardenburgh  on  said  railway  aforesaid,  said 
conductor  neglected  and  refused  to  stop  his  said  passenger 
train  at  said  station,  at  Hardenburgh,  the  home  of  the  plain- 
tiff, and  let  plaintiff  get  off  of  said  passenger  train,  though 
requested  and  demanded  so  to  do  by  plaintiff';  and  plaintiff 
further  avers  that  one  Woodward,  who  was  superintendent 
at  the  time  of  said  railway,  and  who  had  authority  ovc- 
said  conductor  and  train,  was  on  said  train,  and  could  have 
stopped  said  train  at  said  Hardenburgh  station,  for  the  pur- 
pose of  letting  plaintiff  gret  off  of  said  train,  who  also,  when 
applied  to  by  plaintiff  to  stop  said  train,  for  the  purpose  of 
letting  him  get  oft',  utterly  and  wholly  refused  so  to  do; 
and    plaintiff   further  avers  that,  in  consequence  of  the 


NOVEMBER  TERM,  1879.  569 

The  Ohio  and  MissiMippi  R.  W.  Ck).  v.  Swarthout. 


wrongful  acts  and  negligence  of  the  defendant  in  not  stop- 
ping said  train  aforesaid,  and  without  fault  or  negligence 
of  plaintiff,  defendant  took  him  past  his  house  and  station 
at  Hardenburgh,  at  a  late  hour  of  the  night,  and  thereby 
compelled  him  to  stand  the  danger  incident  to  night  travel 
on  said  railway,  to  a  station  some  eight  miles  beyond  his 
house,  thereby  causing  and  compelling  him  to  return  on 
foot  at  a  late  hour  of  the  night,  to  his  damage. 

'^Plaintift'  further  avers  that  he  was  not  at  the  time  in 
very  good  health,  and  being  kept  up  at  night  and  broke  of 
his  rest  in  consequence  of  the  action  of  defendant,  he  was 
greatly  injured  ;  and  further,  that  he  is  engaged  in  the  mer- 
cantile business,  and,  while  absent  as  aforesaid^  he  left  his 
son  in  charge  of  his  business,  who  was  afi^icted  with  rheu- 
matics, and  that  it  was  important  for  him  to  be  at  home  as 
well  for  his  own  health  as  also  to  look  after  the  health  of 
his  said  son,  and  also  to  look  after  his  business,  by  reason 
of  all  of  which  wrongs  and  gross  and  wilful  acts  of  de- 
fendant, plaintiff  says  he  is  damaged  in  the  sum  6f  twenty 
thousand  dollars.    Wherefore,"  etc. 

Exhibit. 
"  OHIO  AND  MISSISSIPPI  RY. 

"  FIRST-CLASS  TrCKET. 

"Cincinnati ;  return  to  Hardenburgh.  Good  on  passen- 
ger trains  only,  within  five  days  from  date.  March  9th, 
1875." 

We  do  not  perceive  any  substantial  difference  between 
this  case  and  that  of  The  OhiOy  etc.^  R,  JR.  Co.  v.  HattoUy  60 
Ind.  12,  in  which  the  complaint  was  held  insufficient. 

Here,  as  in  that  case,  it  does  not  appear  by  the  com- 
plaint, that  the  company  undertook  to  carry  the  plaintiff 
upon  any  particular  train,  nor  that  the  train  by  which  he 
took  return  passage  was  one  which,  by  the  public  running 
arrangements  made  by  the  company,  stopped  at  Harden- 
burgh. For  aught  that  appears  by  the  complaint,  the  train 
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taken  by  the  plaintiff  on  his  return  may  have  been  one 
which  did  not,  in  accordance  with  the  public  running  ar- 
rangements of  the  company,  stop  at  the  place  mentioned. 

The  words  in  the  ticket  set  out,  "Good  on  passenger 
trains  only,"  were  intended,  we  suppose,  to  prevent  any 
implication  that  the  company  was  bound  to  carry  the 
holder  on  freight,  or  any  thing  but  passenger  trains.  They 
did  not  impose  any  obligation  on  the  company  to  carry  the 
holder  on  any  passenger  train  that  did  not,  in  accordance 
with  the  public  running  arrangements  of  the  company, 
stop  at  the  place  named,  and  to  stop  there,  contrary  to 
those  arrangements,  to  discharge  him. 

The  case  above  cited  is  decisive  of  the  present,  and  we 
must  hold  the  complaint  insufficient. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
herewith. 
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Peactice. — Demurrer. — "  Legal  Capacity  to  Sue" — A  demurrer  to  a  com- 
plaint for  alleged  want  of  "  legal  capacity  "  in  the  plaintiff  to  sue  preseDts 
questions  only  as  to  some  legal  disability  ;  as  infancy,  idiocy  or  covertare. 

Same.— Urieertainty.—  V ncerUinty  in  a  pleading  stating  a  good  cause  of 
action  or  defence  is  reached,  not  by  demurrer,  but  by  a  motion  to  make 
certain. 

Parts^ebship. — Complaint  by  Partner  agaviat  Copartners^  after Disaolution of 
Copartnership. — A  complaint  by  a  member  of  a  copartnership,  against  the 
other  members,  to  recover  from  the  defendants  their  proportion  of  a  debt 
due  to  the  plaintiff  from  the  copartnership,  for  goods  sold  and  delivered  to 
the  latter  by  the  former,  alleged  that  the  affairs  of  the  copartnership  >'  bsd 
all  been  closed  up,"  all  of  its  debts  except  the  one  in  suit  paid,  and  iti 
assets  exhausted. 

Held,  on  demurrer,  that  the  complaint  is  suflScient. 

From  the  Payette  Circuit  Court. 
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IV.  Morrow^  N.  Truster  and  W.  C.  Forrey,  for  appellants. 
J.  C  Mcintosh  and  C.  Boehl^  for  appellees. 

HowK,  C.  J. — In  this  action,  the  appellants,  as  plaintiffs, 
sued  the  appellees,  as  defendants,  in  a* complaint  of  two 
paragraphs,  to  each  of  which  paragraphs  the  appellees  de- 
murred separately,  upon  two  grounds  of  objection,  to  wit : 

1.  That  the  appellants  had  not  legal  capacity  to  bring 
and  maintain  this  suit ;  and, 

2.  That  the  paragraph  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

These  demurrers  were  sustained  by  the  court,  and  to 
these  decisions  the  appellants  excepted,  and,  failing  to 
amend  further,  judgment  was  rendered  against  them,  for 
the  costs  of  suit,  from  which  judgment  this  appeal  is 
prosecuted. 

In  this  court  the  appellants  have  assigned,  as  errors,  the 
following  decisions  of  the  court  below  : 

1.  In  sustaining  the  demurrer  to  the  first  paragraph  of 
their  complaint ;  and, 

2.  In  sustaining  the  demurrer  to  the  second  paragraph 
of  their  complaint. 

From  these  alleged  errors,  it  will  be  readily  seen  that 
the  only  questions  presented  for  our  decision,  in  this  case, 
relate  to  the  sufficiency  of  the  facts  stated  in  each  para- 
graph of  the  complaint  to  constitute  a  cause  of  action,  and 
the  legal  capacity  of  the  appellants  to  bring  and  maintain 
this  suit.  We  will  consider  and  decide  these  questions,  in 
relation  to  the  two  paragraphs  of  the  complaint,  separately 
and  in  their  enumerated  order. 

1.  In  the  first  paragraph  of  their  complaint,  the  appel- 
lants, partners  under  the  firm  name  of  ^' Dale,  Rhodes  & 
Co.,"  alleged,  in  substance,  that,  on  the  22d  day  of  Feb- 
ruary, 1868,  the  appellants  and  the  appellees  were  in  part- 
nership, and  doing  business  under  the  name  and  style  of 
"  The  Cabinet-Makers'  Union  of  Connersville,  Indiana ;" 
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that,  at  the  same  time,  the  appellants,  under  their  firm 
name  of  Dale,  Rhodes  &  Co.,  were  doing  a  business  sepa- 
rate and  independent  of  and  from  the  business  of  the  said 
Cabinet-Makers'  Union  ;  that  the  said  firm  of  the  Cabinet- 
Makers'  Union,  etc.,  had  become  and  were  indebted  to  the 
appellants.  Dale,  Khodes  &  Co.,  in  the  sum  of  six  hundred 
and  eighty-six  dollars,  for  goods,  wares  and  merchandise, 
sold  and  delivered  by  the  appellants  to  said  Cabinet- 
Makers'  Union,  a  bill  of  particulars  of  which  was  filed 
with  and  made  part  of  said  paragraph  of  complaint, 
which  said  sum  and  the  interest  thereon  were  then  due  and 
unpaid  ;  that  the  affairs  of  the  Cabinet-Makers'  Union  had 
all  been  closed  up,  and  the  debts  thereof  had  all  been  paid, 
except  those  debts  due  to  and  among  the  individual  mem- 
bers of  said  firm,  stated  in  said  paragraph ;  that  the  ap- 
pellants, as  the  firm  of  Dale,  Rhodes  &  Co.,  were  liable  as 
a  member  of  the  firm  of  the  Cabinet-Makers'  Union  of 
Connersville,  Indiana,  for  the  one-seventh  part  of  said  in- 
debtedness, and  the  appellees  were  liable  to  the  ap- 
pellants for  the  balance  thereof,  to  .wit,  the  sum  of  five 
hundred  and  two  dollars  and  ninety  cents,  with  the  inter- 
est thereon ;  for  which  latter  sum  and  interest  the  appel- 
lants demanded  judgment,  and  for  an  accounting  of  the 
afiairs  of  said  partnership,  and  that  the  aforesaid  indebted- 
ness to  them  be  paid  by  the  members  of  the  said  firm  of 
the  Cabinet-Makers'  Union,  according  to  their  several  in- 
terests therein,  and  for  other  proper  relief. 

The  first  ground  of  objection  to  this  pjiragraph  of  com- 
plaint, as  stated  in  the  appellees'  demurrer  thereto,  as  we 
have  seen,  was,  that  the  appellants  had  not  the  legal 
capacity  to  sue.  The  appellees'  counsel  have  not  discussed 
this  cause  of  demurrer  to  the  complaint,  in  their  brief  of 
this  cause,  in  this  court ;  and  we  are  at  a  loss  to  under- 
stand upon  what  grounds  it  could  be  claimed  the  appel- 
lants had  not  the  ^'  legal  capacity  "  to  sue,  in  this  action. 
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A  demurrer  to  a  complaint  for  the  second  statutory 
cause,  "that  the  plaintiff  has  not  legal  capacity  to 
sue/'  has  reference  only  to  some  lea^al  disability  of  the 
plaintiff,  such  as  infancy,  idiocy  or  coverture,  and  not 
to  the  fact,  if  such  be  the  fact,  that  the  complaint, 
upon  its  face,  fails  to  show  a  right  of  action  in  the  plain- 
tiff.    Dcbolt  V.  Caner,  31  Ind.  855. 

In  the  case  now  before  us,  it  did  not  appear  upon  the  face 
of  the  complaint,  or  of  either  paragraph  thereof,  that 
the  appellafats,  or  either  of  them,  were  under  any  legal 
disability,  of  any  kind ;  and  therefore  it  would  seem  to 
be  certain,  that  the  appellees'  first  ground  of  demurrer  was 
not  well  assigned. 

The  second  cause  of  demurrer,  assigned  by  the  appel- 
lees, presents  a  more  difficult  question  for  decision.  It 
calls  in  question  the  sufficiency  of  the  facts  stated  by  the 
appellants  in  the  first  paragraph  of  their  complaint,  to 
constitute  a  cause  of  action.  We  have  given  a  full  state- 
ment of  the  facts  alleged  in  this  paragraph  ;  and  it  must 
be  conceded,  we  think,  that  its  allegations  of  facts  are 
exceedingly  vague,  imperfect  and  uncertain.  But  objec- 
tions to  the  paragraph  on  these  grounds  could  only  have 
been  taken  properly,  as  it  seems  to  us,  by  motions  to 
make  its  allegations  more  certain  and  specific,  and  not  by 
a  demurrer  for  the  want  of  facts. 

It  is  said  by  appellees'  counsel,  in  argument,  that  the 
paragraph  of  complaint  is  "defective,  in  that  no  allegations 
whatever  are  made  to  show  how,  when  or  upon  what  ba- 
sis, the  firm  of  the  "Cabinet-Makers'  Union"  was  organ- 
ized, no  allegations  as  to  what  each  partner's  interest  is  ; 
that  there  are  no  averments  as  to  what  the  assets  of  said 
firm  are,  who  holds  them,  or  that  there  are  none  ;  and  no 
allegations  that  any  member  of  the  firm  has  received  or 
appropriated  to  his  own  use,  of  the  assets  of  the  firm, 
either  more  or  less  than,  or  an  amount  equal  to,  that 
received  or  appropriated  by  any  other  member  of  the  firm. 
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If  it  appeared  from  this  paragraph  of  complaint,  that  the 
appellants  were  suing  therein  to  recover  any  portion,  share 
or  interest  in  the  assets  of  the  firm  of  the  Cabinet-Makers' 
Union,  it  could  not  be  doubted,  we  think,  that  the  para- 
graph would  have  been  fatally  defective  for  the  want  of 
such  allegations  as  those  suggested  by  appellees'  counsel, 
on  the  demurrer  thereto  for  the  want  of  facts.  But  we  do 
not  nndei-stand  that  the  appellants  have  sued,  in  this  par- 
agraph, to  recover  any  part  of  the  assets  of  the  Cabinet- 
Makers'  Union.  On  the  contrary,  it  seems  to  us  that  a  fair 
construction  of  the  language  of  the  paragraph  shows  that 
the  appellants  alleged,  and  intended  to  allege  therein,  that 
all  the  assets  of  the  Cabinet-Makers'  Union  had  been  ex- 
hausted in  the  payment  of  the  debts  of  said  firm  to  third 
persons  or  strangers,  and  that  no  part  of  such  assets  re- 
mained for  the  payment  of  the  debts  of  said  firm  to  the  in- 
dividual members  of  the  firm.  Viewed  in  this  light,  and 
we  think  that  the  allegations  of  the  paragraph  ought  not 
to,  and  can  not,  be  fait^ly  viewed  in  any  other  light,  it  would 
seem  that  the  paragraph  was  not  defective  for  the  want  of 
any  of  the  allegations  suggested  in  argument  by  appel- 
lees' counsel. 

If,  in  fact,  the  assets  of  the  Cabinet-Makers'  Union  had 
been  entircl}-  exhausted  in  the  payment  of  the  debts  of  the 
firm  to  persons  who  were  not  members  thereof,  and  if  the 
firm  was  still  indebted  to  a  member  thereof  for  scoods  and 
merchandise  sold  and  delivered  thereto  by  such  member,  it 
seems  to  ns  that  in  an  action  by  such  member  of  the  firm 
to  recover  an  alleged  indebtedness  of  the  firm  to  such 
member  thereof,  nothing  more  need  be  alleged  in  a  com- 
plaint in  such  action,  than  the  appellants  have  alleged  in 
the  first  paragraph  of  their  complaint,  in  this  action.  The 
paragraph  stated  clearly  and  explicitly  the  nature  of  the 
indebtedness  of  said  firm  to  the  appellants,  the  proportion 
of  said  indebtedness  the  appellants,  as  members  of  the  firm, 
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would  have  to  bear,  and  the  amount  the  other  members  of 
the  firm  were  liable  for  to  them ;  and  this,  we  think,  was 
sufficient.  It  was  alleged  bjr  the  appellants  **that  the  af- 
fairs of  the  said  Cabinet- Makers'  Union  have  all  been 
closed  up/'  By  fair  construction  we  think  that  this  alle- 
gation implied,  not  only  that  the  firm  had  ceased  to  trans- 
act business  of  any  kind,  but  that  it  had  disposed  of  its 
property  and  collected  all  outstanding  claims ;  and  that 
the  debts  of  the  firm  to  third  persons  or  strangers  had  all 
been  paid  therewith,  and  no  part  of  the  assets  of  the  firm  re- 
mained for  the  payment  of  its  debts  to  the  individual  mem- 
bers of  the  firm.  The  affairs  of  a  partnership  are  certainly 
not,  and  can  not  be  said  to  be,  all  "closed  up"  as  long  as 
the  firm  has  any  property  undisposed  of,  any  outstanding 
solvent  claims  to  be  collected,  or  any  debts  of  the  firm  to 
third  persons  or  strangers  remain  unpaid.  While,  as  we 
have  said,  the  allegations  of  the  first  paragraph  of  the  com- 
plaint arc  vague,  indefinite  and  uncertain,  yet  it  seems  to 
us  that  the  allegations,  by  fair  construction,  were  suffi- 
ciently certain  to  show  that  the  affairs  of  the  Cabinet- 
Makers'  Union  had  all  been  closed  up,  that  its  assets  of  ev- 
ery kind  had  been  exhausted  in  the  payment  of  its  debts 
to  third  persons  or  strangers,  that  all  such  debts  had  been 
fully  paid,  and  that  nothing  remained  for  settlement,  con- 
nected with  or  growing  out  of  the  partnership  business,  ex- 
cept the  debts  of  the  firm  to  and  among  its  individual 
members.  Under  this  construction  of  the  allegations  of 
the  first  paragraph  of  the  complaint,  which  we  regard  as  a 
fair  construction,  it  would  seem  to  be  certain  that  the  facts 
stated  therein  were  sufficient  to  show  that  the  appellees,  as 
members  of  the  firm  of  the  Cabinet- Makers'  Union,  were 
justly  indebted  for  their  proportionate  part  of  the  firm's 
indebtedness  to  the  appellants  for  the  goods,  wares  and 
merchandise  sold  and  delivered,  as  alleged,  by  the  latter  to 
such  firm.     From  this  view  of  the  case,  it  follows  logically 
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and  legal  I  Vy  that  the  court  erred,  in  our  opinion,  in  sustain* 
ing  the  appellees'  demurrer  to  the  fii*st  paragraph  of  the 
appellants'  complaint. 

We  may  properly  remark,  in  conclusion,  that  none  of  the 
cases  cited  and  relied  upon  by  appellees'  counsel,  in  sup- 
port of  their  views,  have  seemed  to  us  to  be  in  point  or  ap- 
plicable to  the  questions  for  decision  in  the  case  now  be- 
fore us.  In  the  cases  cited,  the  assets  of  the  partnership^ 
were  the  matter  in  controversy  ;  while,  in  the  case  at  bar, 
the  assets  of  the  partnership  are  not  involved  and  have  no 
possible  connection  with  the  appellants'  cause  of  action. 
Manifestly,  therefore,  the  authorities  cited  by  counsel  can 
have  no  bearing  whatever  upon  the  proper  decision  of  the 
questions  presented  in  this  case. 

2.  It  is  conceded  by  the  attorneys  of  the  appellees,  as 
well  as  by  those  of  the  appellants,  that  the  allegations  of  the 
second  paragraph  of  the  complaint,  so  far  as  the  questiona 
for  the  decision  of  this  court  are  concerned,  are  substan- 
tially the  same  as  the  allegations  of  the  first  paragraph,  al- 
ready fully  considered.  We  need  not,  therefore,  consider 
further  the  questions  presented  by  the  second  alleged  er- 
ror, namely,  the  sustaining  of  the  appellees'  demurrer  to 
the  second  paragraph  of  the  appellants'  complaint.  But, 
for  the  reasons  given  in  our  consideration  of  the  sufficien- 
cy of  the  facts  stated  in  the  first  paragraph  to  constitute  a 
cause  of  action,  we  are  clearly  of  the  opinion  that  the 
court  erred  in  sustaining  the  appellees'  demurrer  to  the 
second  paragraph  of  the  appellants'  complaint. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded  with  instructions  to  overrule  the  ap- 
pellees' demurrers  to  the  fii*st  and  second  paragraphs  of  the 
appellants'  complaint,  and  for  further  proceediugs  in  ac- 
cordance with  this  opinion. 
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"  Final  SeitUmentj'"  but  can  not  he  attacked  Collaterally.-- Pl  final  settle-  1£-^ 
ment,  by  the  administrator  of  the  estate  of  a  decedent,  made  by  him  upon  ^  ^^ 
resigning  his  trust  while  the  estate  remains  unsettled,  is  not  a  final  settle- 
ment within  the  meaning  of  section  116  of  the  decedents'  estates  act ;  but 
that  settlement  binds  all  interested  in  such  estate,  as  to  all  matters  em- 
braced in  the  report,  until  it  is  set  aside  in  some  direct  proceeding  for  that 
purpose,  and  can  not  be  attacked  collaterally. 

From  the  Howard  Circuit  Court. 

M.  Belly  C.  E.  Hendry  and  M.  McDowell^  for  appellant. 

NiBLACK,  J. — In  this  case,  the  action  was  by  the  State, 
on  the  relation  of  Susan  Lang,  administratrix  of  James 
Lang,  deceased,  against  Isaac  Lang,  Henry  B.  Cole  and 
Thomas  M.  Kilpatrick,  administrator  of  John  O'Dowd, 
deceased,  upon  an  administrator's  bond. 

The  complaint  alleged  the  appointment  of  the  said 
Isaac  Lang,  as  the  administrator  of  the  estate  of  the  said 
James  Lang,  on  the  14th  day  of  September,  1872,  and  the 
execution  by  him  of  a  bond  as  such  administrator,  with 
the  said  Henry  B.  Cole  and  John  O'Dowd,  then  in  life,  as 
his. sureties;  also  the  resignation  of  the  said  Isaac  Lang, 
on  the  3fl  day  of  March,  1873,  and  the  subsequent  appoint- 
ment of  the  relatrix  as  his  successor.  » 

The  breaches  assigned  were  : 

1.  That  the  said  Isaac  Lang  had  failed  to  have  inven- 
toried and  appraised,  or  to  otherwise  account  for,  certain 
articles  of  personal  property,  of  the  aggregatevalueof  four 
hundred  and  seventy-two  dollars  ; 

2.  That,  in  his  partial  settlement  of  the  estate  at  the 
time  of  his  resignation,  the  said  Isaac  Lang  had  charged 
himself  with  a  less  sum  than  he  was  really  chargeable 
with,  and  obtained  credit  for  a  larger  amount  than  he  was 
legally  entitled  to ; 
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8.  That  the  said  Isaac  Lans:  had  converted  to  his  own 
use  certain  enumerated  assets  of  the  estate,  amoantiug  in 
value  to  the  sum  of  over  seven  hundred  dollars. 

The  defendants  answered  in  two  paragraphs : 

1.  That,  on  the  7th  day  of  December,  1872,  the  defend- 
ant Isaac  Lang  made  out  his  final  report  of  all  his  doings 
in  and  about  the  settlement  of  the  estate  of  the  said  James 
Lang,  deceased,  showing  that  there  remained  in  Kis  hands, 
as  administrator  of  such  estate,  the  sum  of  six  hundred 
and  seventy-eight  dollars  a^nd  thirty-six  cents,  and  filed 
said  report  with  the  clerk  of  the  common  pleas  c^urt  of 
Howard  county,  tendering  at  the  same  time  his  resigna- 
tion as  such  administrator;  that  in  January,  1873,  the 
said  Isaac  Lang  turned  over  to  the  relatrix,  as  his  succes- 
sor, the  amount  of  the  assets  of  said  estate  so  shown  to  be 
in  his  hands ;  that  on  the  3d  day  of  March,  1873,  after 
approving  and  confirming  his  said  report,  the  said  court 
of  common  pleas  accepted  the  resignation  of  the  said 
Isaac  Lang,  and  discharged  him  from  all  further  duties 
concerning  his  said  trust,  which  said  order  approving  and 
confirming  said  report  and  accepting  such  resignation  had 
never  been  set  aside  or  appealed  from. 

2.  In  general  denial. 

A  demurrer  was  sustained  to  the  first  paragraph  of  the 
answer,  anfl  the  cause  submitted  to  the  court  for  trial. 
There  was  found  to  be  due  the  relatrix  the  sum  of  two 
hundred  and  eighteen  dollars  and  eighty-eight  cents, 
and  judgment  was  rendered  against  the  defendants  for 
that  amount. 

The  only  question  brought  to  our  attention  here  is 
the  alleged  error  of  the  court  below,  in  sustaining  the 
demurrer  to  the  second  paragraph  of  the  answer. 

It  was  held  by  this  court,  in  the  case  of  Parsons  v. 
MUfov(U  ontCj  p.  489,  that  a  settlement  made  by  an 
executor  or  administrator,  at  the  time  of  his  resigna- 
tion, which  does  not  close  the  business  of   the  estate  in 
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bis  hands,  is  not  a  final  settlement  of  the  estate  within 
the  meaning  of  section  116  of  the  act  concerning  the 
settlement  of  decedents'  estates.  Therefore,  the  facts 
alleged  in  the  first  paragraph  of  answer  in  this  case 
did  not  make  out  a  case  of  final  settlement,  in  bar  of 
the  action. 

But  it  was  further  held  in  the  case  of  Parsons  v.  Mil- 
ford^  supra^  that  a  partial  settlement  of  an  estate,  made 
in  due  course  of  administration,  is  binding  upon  all  in- 
terested in  the  estate,  as  to  all  matters  embraced  in  such 
settlement,  until  set  aside  by  some  direct  proceeding,  and 
can  not  be  attacked  collaterally  by  a  suit  upon  the  bond  of 
the  executor  or  administrator. 

This  construction  as  to  the  law  of  partial  settlements 
can  not,  however,  be  made  to  sustain  the  paragraph  of 
answer  under  consideration,  as  it  is  not  averred  that  the 
articles  of  property,  enumerated  m  the  first  and  third 
breaches  assigned  in  the  complaint,  were  embraced  within, 
or  in  any  manner  accounted  for  by,  the  partial  settlement 
set  up  in  the  paragraph. 

We  need  not  enquire  how  far  the  paragraph  may 
have  been  applicable  as  an  answer  to  the  second  breach 
assigned  upon  the  bond  in  suit,  as  it  is  a  well  settled 
rule,  that  an  answer  which  purports  to  answer  the 
whole  complaint,  but  which  only  answers  a  part  of  it,  is 
bad  upon  demurrer. 

We  think  the  demurrer  to  the  first  paragraph  of  the 
answer  was  correctly  sustained. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
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the  complaint  alleged  that  the  plaintiff  was  the  owner,  and  entitled  to  the 
possession,  of  a  certain  undivided  interest  in  certain  personal  property, 
possession  of  which  had  been  unlawfully  taken,  and  was  unlawfully  de- 
tained, by  the  defendant,  etc. 

Jleldf  on  demurrer,  that  the  complaint  is  sufficient. 

Held,  also,  that  proof  of  the  seizure,  by  the  defendant,  of  the  undiyided  in- 
terest of  the  plaintiff's  co-owner,  would  not  sustain  the  action. 

From  the  Switzerland  Circuit  Court. 

S.  Carter  and  W.  JR.  Johnston^  for  appellant. 
J.  B.  McCrellis,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellant,  against 
the  appellee,  sherift'of  Switzerland  county,  to  recover  the 
possession  of  certain  pei*3onal  property  and  damages  for 
the  alleged  unlawful  detention  thereof.  The  appellee  de- 
murred to  the  appellant's  complaint,  for  the  want  of  suffi- 
cient facts  therein  to  constitute  a  cause  of  action,  which 
demurrer  was  sustained  by  the  court,  and  to  this  decision 
the  appellant  excepted,  and,  having  refused  to  amend  or 
plead  further,  judgment  was  rendered  against  him  for  a 
return  of  the  property,  for  nominal  damages  and  for  the 
costs  of  suit. 

The  only  question  presented  for  our  decision  by  the  rec- 
ord of  this  case,  and  the  appellant's  assignment  of  error 
thereon,  is  this  :  Does  the  appellant's  complaint  state  facta 
suflBcient  to  constitute  a  cause  of  action  ? 

In  his  complaint,  the  appellant  alleged,  in  substance, 
that  he  was  the  owner,  and  entitled  to  the  possession,  of 
the  undivided  one-half  of  two-thirds  of  sixty  tons  of  un- 
pressed  hay,  in  the  mow  in  the  barn,  of  the  value  of  one 
hundred  dollars,  of  one-half  of  two-thirds  of  twenty-five 
acres  of  corn  on  the  stalk,  standing  in  the  field,  of  the 
value  of  ninety-five  dollai-s,  of  one-half  of  two-thirds  of 
two  acres  of  corn  in  the  shock,  standing  in  the  field,  of 
the  value  of  eight  dollare,  of  one-half  of  two-thirds  of  one 
hundred  and  seventy  bushels  of  potatoes  in  piles,  in  the 
field,  of  the  value  of  seventeen  dollars  and  fifty  cents,  and 
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of  one-half  of  two-thirds  of  twenty-five  bushels  of  seed- 
potatoes  in  piles,  in  the  field,  of  the  value  of  one  dollar  and 
seventy -five  cents,  all  of  said  property  being  of  the  value 
of  two  hundred  and  twenty-two  dollars  and  twenty-five 
cents,  which  the  appellee  had  possession  of  without 
right,  and  unlawfully  detained  from  the  appellant.  Where- 
fore, etc. 

It  may  well  be  doubted,  if  the  appellant  can  success- 
fully maintain  an  action  on  this  complaint ;  but,  at  the 
Bam«  time,  we  think  it  stated  facts  suflicient  to  constitute 
a  cause  of  action,  in  one  view  at  least  of  the  case,  and,  for 
that  reason,  to  withstand  the  appellee's  demurrer  thereto, 
for  the  want  of  facts.  If,  for  instance,  the  undivided  inter- 
est, described  in  the  complaint,  of  the  property  therein  de- 
scribed, was  the  only  interest  and  all  the  interest,  which  the 
appellee  held  or  claimed  to  hold  therein,  and  if  such  undi- 
vided interest  only,  and  no  more,  had  been  levied  upon  or 
seized  by  the  appellee,  as  sheriflF,  by  virtue  of  a  writ 
against  some  third  party,  upon  the  supposition  that  it  was 
the  property  of  such  third  party  ;  and  if,  in  such  case,  the 
appellant  was  in  fact  the  owner,  and  entitled  to  the  posses- 
sion, of  such  undivided  interest  in  such  property,  upon 
these  hypotheses,  we  think  that  the  appellant's  complaint 
would  state  facts  sufficient  to  constitute  a  cause  of  action, 
and,  upon  proof  of  the  supposed  facts,  he  would  be  enti- 
tled to  a  recovery.  If,  however,  the  appellee,  as  sheriff,  by 
virtue  of  a  writ  or  writs  agai  nst  the  other  part  owners  of  the 
property  described  in  the  complaint,  had  levied  upon  or 
seized  the  interest  therein  of  such  part  owners,  it  would 
seem  to  be  certain  that  the  appellant,  in  such  a  case,  could 
not  maintain  an  action  to  recover  the  possession  of  his  undi- 
vided interest  in  such  property.  He  could  not  recover  the 
possession  of  his  undivided  interest  in  the  property,  with- 
out a  recovery  of  the  possession  of  the  entire  property  ; 
and  the  appellee's   right  to  the  possession   of  the  entire 
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property  would  bo,  in  the  case  supposed,  fully  equal  to  the 
right  of  the  appellant.  Noble  v.  Epperly^  6  Ind.  41'4 ;  Mills 
V.  MaloU,  43  Ind.  248 ;  Lacy  v.  Weaver,  49  Ind.  373 ; 
Branch  v.  Wiseman,  51  Ind.  1. 

It  seems  to  us,  however,  that  none  of  these  questions  are 
presented  by  the  appellee's  demurrer  to  the  appellant's 
complaint.  The  only  question  now  before  us  is  simpl  j 
this  :  Does  the  complaint,  upon  its  face,  state  facts  suffi- 
cient-to  constitute  a  cause  of  action  ?  This  question,  we 
think,  must  be  answered  in  the  affirmative.  The  com- 
plainty  in  its  allegations  of  facts,  conforms  strictly  and  al- 
most literally  to  the  provisions  and  requirements  of  the 
practice  act  in  such  cases.  2  R.  8.  1 876,  p.  88,  sec.  128,  ei 
seq.  Upon  its  face  it  states  a  cause  of  action,  and,  if  any 
facts  exist  which  would  prevent  a  recovery,  they  are  uot 
apparent,  but  .must  be  shown  by  the  answer  or  by  the  evi- 
dence on  the  trial. 

In  our  opinion,  the  court  erred  in  sustaining  the  appel- 
lee's demurrer  to  the  appellant's  complaint. 

The  appellee's  counsel  has  made  the  point,  and  elabo- 
rately argued  it,  that  the  appellant's  assignment  of  error,  in 
this  court,  was  uot  sufficient  to  present  for  decision  the 
question  of  the  sufficiency  of  the  complaint.  The  assign- 
ment of  error  was  as  follows : 

"The  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint, the  complaint  being  in  one  paragraph." 

This  assignment  of  error  was  certainly  sufficient  to  present 
to  this  court  for  decision  the  question  of  the  sufficiency  of 
the  complaint.  Indeed,  we  do  not  see,  and  counsel  has  not 
informed  us,  in  what  manner  this  assignment  of  error  could 
well  be  improved. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded  with  instructions  to  overrule  the  de- 
murrer to  the  complaint,  and  for  further  proceedings,  in 
accordance  with  this  opinion. 
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DiTORCK. — Award  of  Custody  of  Child  to  Mother  derives  Father  of  right  to 
UsSernees,  and  frees  him  of  Liability  foi'  its  Maintenance  by  Mother. — 
Res  Adjudicain. — The  awarding  to  the  mother  of  the  custody  of  her  minor 
child,  on  decreeing  to  her  a  divorce  from  the  father,  deprives  him  of  all 
right  to  the  services  of  the  child,  and,  consequently,  frees  him  from  all  lia- 
bility to  the  mother,  for  the  care,  support  and  maintenance  of  the  child. 

From  the  Posey  Circuit  Court. 

M.  W.  Pearse^  for  appellant. 
W.  P.  Edsorij  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellant, 
against  the  appellee,  to  recover  an  alleged  indebtedness  of 
two  thousand  dollars,  "  for  the  care,  maintenance  and  sup- 
port of  one  Adelia  Husband,  an  infant  daughter  of  the 
defendant,  from  the  5th  day  of  March,  1863,  to  the  1st 
day  of  October,  1877,  at  the  special  instance  and  request 
of  the  defendant.*' 

The  defendant  answered,  that  he  was  the  father  of  the 
child  mentioned^  who  was  the  issue  of  a  marriage  between 
himself  and  the  plaintiff;  that  on  the  4th  day  of  the 
March  term  of  the  court  of  common  pleas  of  the  county 
of  Posey  aforesaid,  the  plaintift'  herein  obtained  in  that 
court  a  decree  of  divorce  against  the  defendant  herein, 
and  for  the  sum  of  iifteen  hundred  dollare  as  alimony, 
and  for  the  custody  of  said  child,  and  that,  during  all  the 
time  for  which  the  plaintiff  sues  for  the  support  of  said 
Adelia,  the  plaintiff,  by  the  order  of  said  court,  as  afore- 
said, against  the  will  and  consent  of  the  defendant,  and 
not  at  his  instance  and  request,  assumed  and  took  upon 
herself  the  care,  custody  and  support  of  the  said  Adelia. 
Wherefore,  et^;. 

The  plaintiff  demurred  to  this  answer  for  want  of 
sufficient  facts,  but  the  demurrer  was  overruled  and  ex- 
ception taken.  Thereupon,  the  plaintiff  declining  to 
reply,  judgment  was  rendered  for  the  defendant. 
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The  question  presented  is,  whether  the  court  erred  in 
holding  the  answer  good.  Does  the  law  imply  an  obli- 
gation on  the  part  of  the  father  to  pay  his  former  wife 
for  her  support  and  maintenance  of  the  minor  child  or 
children  of  the  marriage,  where  she  has  obtained  a  divorce 
from  him,  and  has,  in  the  decree,  been  awarded  the 
custody  of  such   child   or  children  ? 

This  question  must,  we  think,  be  answered  iq  the  neg- 
ative. The  right  of  the  parent  to  the  services  of  the  child, 
and  the  obligation  of  maintenance  devolving  upon  the  parent, 
have  been  said  to  be  reciprocal  rights  and  obligations.  See, 
as  remotely  bearing  upon  this  point,  the  case  of  Kenoin  v. 
Wright,  59  Ind.  869. 

In  2  Bishop  Marriage  and  Divorce,  section  557,  it  is 
said : 

*'  The  true  legal  principle  applicable  to  cases  of  this 
kind  seems  to  be,  that  the  right  to  the  services  of  the  chil- 
dren and  the  obligation  to  maintain  them  go  together; 
and,  if  the  assignment  of  the  custody  to  the  ^vife  ex- 
tends to  depriving  the  father  of  his  claim  to  their,  ser- 
vices, then  he  can  not  be  compelled  to  maintain  them 
otherwise  than  in  pursuance  of  some  statutory  reg- 
ulation." 

There  can  be  no  doubt  but  that  the  awarding  of 
the  custody  of  the  child  to  the  plaintiff,  in  the  decree 
of  divorce,  deprived  the  defendant  of  his  right  to  her 
services.  He  could  not  command  her  services  while  the 
plaintiff  was  entitled  to  her  custody.  And,  if  the  principle 
above  announced  be  correct,  neither  the  former  wife  nor 
any  one  else  could  maintain  an  action  against  the  father, 
for  the  support  and  maintenance  of  the  child,  while  he 
was  thus  deprived  ot  her  custody  and  services,  on  anj'  ob- 
ligation arising  out  of  duty. 

But  we  desire  to  pass  only  upon  the  point  involved 
in  the  case  before  us,  and  we  express  no  opinion  as  to  the 
right  of  a  third  person  to  maintain  such  action. 
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The  statute  in  force  at  the  time  the  divorce  in  question 
was  granted  provided  that  "  The  court  in  decreeing  a 
divorce  shall  make  provision  for  the  guardianship,  cus- 
tody, and  support  and  education  of  the  minor  children  of 
such  marriage."  2  G.  &  H.,  p,  853,  sec.  21,  The  sume 
provision  is  contained  in  the  present  statute.  2  li.  S.  1876, 
p.  331,  sec.  21. 

It  seems  to  us  to  have  been  clearly  intended  that  the 
rights  of  the  parties  in  a  proceeding  for  a  divorce,  as  to 
the  custody  and  support  of  the  minor  children  of  the  mar- 
riage, should  be  settled  and  determined  in  that  proceeding, 
and  not  be  left  open  to  further  independent  litigation. 

It  can  not  be  even  plausibly  contended  that  if  the  plain- 
tifi'had,  in  the  divorce  suit,  been  awarded  a  definite  sum 
for  the  support  of  the  child,  she  could  afterward  have 
maintained  an  independent  action  for  more. 

But  it  was  not  necessarily  obligatory  upon  the  court  to 
make  any  allowance  to  the  plaintiff  for  the  maintenance 
of  the  child,  although  her  custody  was  awarded  to  the 
plaintiff*.  The  matter  rested  in  the  discretion  of  the  court 
granting  the  divorce,  and  was  to  be  determined  from  the 
circumstances  and  the  situation  of  the  parties.  Conn  v. 
Conriy  57  Ind.  828. 

The  court  may  well  have  thought  that  the  allowance  to 
the  plaintiff' of  the  sum  of  fifteen  hundred  dollars,  by  way 
of  alimony,  rendered  it  unnecessary  to  make  her  a  further 
allowance  for  the  support  of  the  child.  But,  if  no  allow- 
ance  had  been  made  for  alimony,  the.point  here  involved 
would  have  rested  upon  the  same  foundation. 

The  action  for  divorce  was  one  in  which  the  plaintiff' 
might,  if  her  case  warranted  it,  and  should,  have  obtained 
a  provision  for  the  support  of  the  child  ;  but,  having  taken 
her  decree  for  divorce,  and  the  custody  of  the  child  with- 
out any  provision  for  its  support,  she  took  upon  herself 
the  burden  of  its  support  without  such  provision,  and  can  not 
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now  maintain  an  action  for  each  support.  She  is  estopped 
by  the  record  to  claim  now  what  she  should  have  secured, 
if  entitled  to  it,  in  the  action  for  the  divorce.  If  the  court, 
in  the  action  tor  divorce,  erroneously  refused  to  make  her 
an  allowance,  to  be  paid  by  her  husband,  the  father  of  the 
child,  lor  its  support  and  maintenance,  she  had  her 
remedy. 

We  are  of  opinion  that  the  answer  was  good,  and  the 
demurrer  to  it  properly  overruled. 

The  judgment  below  is  affirmed,  with  costs. 


Chrisman  bt  al.  r.  Pbrrin  et  al.,  Administratobs. 

Pbincipal  and  Surkty. — Surdt/a  Bights  against  Principal  can  not  ddtaf 
Creditor, — The  cross  Hction  in  favor  of  a  surety  against  his  prindpsl, 
authorized  by  section  674  of  the  practice  act,  2  R.  S.  1876,  p.  277,  can  not 
delay  the  action  of  the  creditor  against  the  surety. 

Same. — Extension  of  Time, — An  answer  by  a  surety,  alleging  an  indefinite 
extension  of  the  time  of  payment  without  his  knowledge,  on  agreement 
between  the  creditor  and  principal,  is  insufficient. 

Practtcs. — Pleading,— Harmless  Buling  on  Demurrer. — The  sustaining  of 
a  demurrer  to  a  paragraph  of  a  pleading  is  harmless,  if  the  material  facts 
alleged  therein  are  admissible  in  evidence  under  a  remaining  paragraph. 

From  the  Warren  Circuit  Court. 
J.  McCabe,  for  appellants. 

BiDDLE,  J. — The  appellees,  administrators  of  the  estate 
of  John  Purdue,  deceased,  brought  this  action  upon  a 
promissory  note  payable  to  the  deceased,  while  in  life, 
and  signed  John  J.  Briscoe  and  Isaac  Chrisman. 

Chrisman  answered,  first,  that  he  was  surety  on  the 
note  and  Briscoe  principal,  pi^aying  that  an  order  be  made 
to  first  exhaust  the  property  of  the  principal  before 
proceeding  against  the  property  of  the  surety. 
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Second,  that  be  is  surety  on  the  note  and  Briscoe  prin- 
cipal, which  was  known  to  the  payee ;  that  the  payee 
agreed  with  the  principal,  at  the  maturity  of  the  note,  and 
at  the  end  of  each  year  thereafter,  to  receive  interest  at 
the  rate  of  twelve  and  a  half  per  cent.,  and  extend  the 
time  of  payment  one  year  therefrom,  which  agreement 
was  made  without  the  knowledge  or  consent  of  the  surety. 

Third,  that  on  the  28th  day  of  July,  1868,  the  payee 
accepted  from  the  principal  the  sum  of  four  thousand 
dollars,  with  the  agreement  between  them  that  said  sum 
should  be  applied  on  said  note  as  interest,  at  the  rate  of 
twelve  and  a  half  per  cent.,  and  the  balance  applied 
on  the  principal,  and  agreed  to  extend  the  time  of 
payment  of  the  note  for  one  year;  that  said  agree- 
ment was  made  without  the  knowledge  or  consent  of 
Chrisman. 

The  fourth  paragraph  sets  up  the  same  matter  as  that 
contained  in  the  third,  but  pleaded  more  fully. 

A  separate  demurrer  for  want  of  facts  was  sustained  to 
the  first,  second  and  third  paragraphs,  and  overruled  to 
the  fourth.  Keply ;  trial  by  the  court;  finding  and  judg- 
ment for  the  appellee ;  appeal. 

The  suretyship  set  up  in  the  first  paragraph  is  no  answer 
to  the  plaintiff's  complaint ;  it  simply  presents  a  question 
between  the  surety  and  principal.  Section  674,  under  which 
it  is  pleaded,  expressly  declares  that  ''such  proceedings 
shall  not  affect  the  proceedings  of  the  plaintiff."  Joyce  v. 
Whitney,  57  Ind.  550. 

The  second  and  third  paragraphs  are  each  defective,  if 
for  no  other  reason,  in  not  averring  a  definite  time  to 
which  the  extension  of  payment  was  granted,  nor  does 
either  of  them  state  such  a  contract  as  would  bind  the 
payee.  Besides,  as  the  same  matter  was  pleaded  in  the 
fourth  paragraph,  upon  which  issue  was  taken,  and  trial 
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had,  the  appellee  could  not  possibly  be  injured  by  the 
rulings  upon  the  second  and  third  paragraphs. 

The  evidence  is  not  before  us. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


•  m  • 


Edgerton  o.  The  State. 

Criminal  liAW.—Duceration  of  Sabbath.—Nece3tniy  a  (fuegiim  for  iMe 
Jury. — Instruciion, — On  the  trial  of  a  prosecution  for  desecrating  the 
Sabbath  by  the  performance  of  common  labor,  the  question  aa  to  whether 
or  not  the  performance  of  such  labor  on  the  Sabbath  was  a  work  of  neces- 
sity is  one  of  fact  for  the  jury,  and  not  one  of  law  for  the  court. 

Sams. — Qathering  Food  for  Live-stock. — The  feeding  of  hogs  on  Sunday  is 
a  lawful  work  ;  and  if,  according  to  the  circumstances  of  the  particular 
case,  the  usual  and  proper  means  to  feed  them,  according  to  the  practice 
of  good  husbandry,  was  to  gather  the  necessary  feed  daily  in  the  field, 
haul  it  to  the  feeding  place,  and  there  feed  it  to  them,  such  work  was  not 
unlawful. 

From  the  Henry  Circuit  Court. 

J.  H.  Mellette  and  E.  H.  Bundyj  for  appellant. 
T.  W.  Woollen^  Attorney  General,  for  the  State. 

BiDDLE,  J. — Prosecution  against  the  appellant  for  dese- 
crating the  Sabbath,  commenced  before  a  justice  of  the 
peace.  Conviction  before  the  justice,  and  appeal  to  the 
circuit  court.  Conviction  in  the  circuit  court,  and  appeal 
to  this  court. 

Two  questions  are  presented  here : 

1.  Giving  an  alleged  erroneous  instruction  to  the  jurj 
by  the  court ; 

2.  The  insufficiency  of  the  evidence  to  support  the  ver- 
dict. 

The  charge  is,  that  William  Edgerton,  on  the  20th  day 
of  October,  1878,  on  the  first  day  of  the  week,  commonly 
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called  Sunday,  was  found  unlawfully  at  common  labor,  to, 
wit,  gathering  and  hauling  corn,  said  William  being  at  the 
time  over  the  age  of  fourteen  years,  said  common  labor 
not  being  then  and  there  a  work  of  charity  or  neces- 
sity, etc. 

The  court  instructed  the  jury  at  the  trial  as  follows : 
"  No.  2.  If  the  defendant  was  engaged  at  common 
labor,  as  charged  in  the  affidavit,  on  Sunday,  but,  if  such 
labor  was  a  work  of  necessity,  you  will  acquit  the  defendant. 
If,  however,  the  labor  performed  could  reasonably  have 
been  performed  on  Saturday,  and  the  defendant,  by  his 
neglect,  created  the  necessity  for  the  work  on  Sunday, 
then  he  would  not  be  excused ;  for  the  law  requires  that 
men  should  make  all  reasonable  preparation  for  Sunday, 
so  as  to  avoid  the  necessity  of  labor  on  that  day.  To 
create  a  legal  necessity,  the  work  must  have  been  such  as 
could  not  reasonably  have  been  done  on  a  previous  week- 
day, or  be  reasonably  postponed  until  a  future  day.  If  it 
was  not  proper  for  the  defendant  to  feed  his  hogs  on 
Saturday  enough  to  last  them  over  Sunday,  but  he  could 
on  Saturday  have  gathered,  and  placed  at  a  convenient 
point,  enough  corn  for  their  wants  on  Sunday,  and  thereby 
materially  lessened  the  labor  to  be  performed  on  Sunday,  it 
was  his  duty  to  do  so ;  and  if  he  neglected  such  needful 
preparation,  and  gathered  and  hauled  the  corn  on  Sunday, 
the  work  of  gathering  and  hauling  the  corn  on  Sunday 
would  not  be  a  work  of  necessity,  although  feeding  it  to 
his  hogs  would  be." 

We  do  not  think  this  instruction  is  the  true  interpreta- 
tion of  the  law.  It  directly  states  to  the  jury  what  labor 
would  not  be  a  work  of  necessity.  This  is  a  question  of 
fact  for  the  jury  to  decide,  and  not  a  question  of  law  for 
the  court  to  declare.  Whether  a  work  is  a  work  of  neces- 
sity or  not,  must  necessarily  depend  upon  the  facts  in 
each  case.     Sometimes  a  similar  state  of  facts  would  be 
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a  work  of  necesaity,  and  sometimes  not;  the  question, 
therefore,  can  not  be  reduced  to  a  proposition  of 
law  which  is  uniform,  and  applicable  to  all  cases  alike. 

The  principle  was  properly  expressed  by  Howk,  J.,  in  the 
case  of  Wilkinson  v.  The  State^  59  Ind.  416,  namely : 
"  Labor  performed  on  Sunday,  which  is  necessary,  under 
any  particular  state  of  circumstances,  for  the  accomplishment 
of  a  lawful  purpose,  is  not  a  violation  of  the  Sunday  law ;  ** 
to  which  we  may  add  in  this  case,  that  whenever  labor  is 
lawful  and  necessary  to  be  done,  then  the  usual  and  proper 
means  by  which  it  is  done  will  also  be  necessary  and  law- 
ful. It  can  not  be  doubted,  as  matter  of  fact,  that  to  feed 
hogs  on  Sunday  is  a  lawful  and  necessary  work ;  now,  if, 
according  to  the  circumstances,  the  usual  and  proper 
means  to  feed  them,  according  to  the  practice  of  good 
husbandry,  was  to  gather  the  corn  daily,  and  haul 
it  to  the  pen  and  give  it  to  the  hogs,  then  gathering 
and  hauling  the  corn  and  feeding  the  hogs  on  Sunday  would 
not  be  unlawful ;  and  whether  such  a  method  of  feeding 
hogs  on  Sunday  is  a  work  of  necessity  or  not,  must,  in 
each  case,  be  left  to  the  jury  to  decide  as  a  question  of 
fact. 

The  evidence  in  this  case  is  substantially  as  follows : 

Albert  Greenstreet  testified :  *^  Live  in  Dunreith  ;  know 
William  Edgerton ;  saw  him  gathering  corn  on  Sunday, 
in  October ;  could  not  see  how  much  corn  he  had  ;  be  had 
a  one-horee  wagon.  The  field  is  a  mile  north  of  Dunreith ; 
his  hogs  were  south  of  the  depot  in  Dunreith.  This  was 
on  the  first  day  of  the  week,  in  Henry  county,  in  October, 
1878." 

Seth  Hays  testified  :  "  I  know  the  defendant  ;*saw  him 
haul  a  load  of  corn  through  Dunreith,  and  throw  a  part 
of  the  corn  to  his  hogs,  and  put  the  balance  in  the  crib. 
This  was  on  Snnday,  October  20th,  1878.  The  bed  had 
12  or  15  bushels  in  it, '  scrip  husked.'  " 
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Orlando  Hays  testified  :    ^'  Saw  him  hauling  a  load  of  * 
corn    through    Dunreith ;  one-horse    wagon ;   10  to  15 
bushels ;  on  Sunday  in  October,  1878 ;  at  Henry  county, 
Indiana." 

William  Patin  testified  :  ''Lived in  Dunreith  last  Fall ; 
saw  the  defendant  with  a  load  of  corn,  on  Sunday,  in 
Dunreith;  he  went  on  south ;  think  there  was  10  or  12 
bushels  in  the  wagon." 

Joel  Harrold  testified:  "Live  in  Dunreith;  saw  de- 
fendant hauling  corn  on  the  20th  of  October,  1878 ;  threw 
a  part  to  his  hogs,  and  put  balance  in. crib." 

Frederick  Watkins  testified :  "  When  I  saw  him  he 
was  unloading  a  little  corn ;  saw  him  throw  a  little  in 
the  crib ;  can't  say  how  much." 

Silhuese  White  testified :  "  Know  William  Edgerton ; 
he  is  45  or  50  years  old." 

William  Edgerton  testified:  **My  name  is  Wil- 
liam Edgerton;  am  the  defendant;  on  the  morning 
of  the  20th  of  October,  I  went  with  a  part  of  a 
load  of  corn  to  Dunreith,  that  I  had  gathered  the 
day  before ;  I  took  the  corn  to  my  hog-pen  below  Dun- 
reith, where  I  had  a  lot  of  hogs  to  feed;  my  wife 
rode  down  with  me  on  the  load  of  corn,  from  my  house 
to  Dunreith,  where  we  were  going  to  attend  church 
and  Sabbath-school;  when  we  got  to  the  church  she  got 
off  and  went  in,  and  I  threw  the  corn  to  my  hogs  and 
came  back  to  the  church  and  attended  Sabbath -school ; 
fed  my  hogs  daily,  and  had  fed  them  the  day  before  ;  the 
corn  was  soft  at  the  time,  not  fit  for  cribbing  in  any  large 
quantity ;  the  hogs  had  eat  the  corn  off  of  the  lot  they 
were  in,  and  after  that  I  hauled  corn  to  them ;  the  hogs 
were  out  of  corn  and  needed  feeding ;  the  gathering  corn 
that  Greenstreet  says  he  saw  was  on  the  18th  of  October, 
1878;  I  was  going  to  Sabbath-school,  and  only  gathered 
enough  for  a  lean  feed  for  my  hogs ;  the  day  before,  and  the 
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evening  before,  I  had  company ,  and  took  them  to  Raysville, 
and,  while  waiting  there  at  Dunreith,  I  went  down  to  the 
pens  and  saw  the  hogs  w^ere  out  of  corn  and  were  hungry, 
and  I  went  Sunday  morning  and  gathered  a  little  jag, 
about  four  bushels,  and  took  it  down  and  fed  them;  on 
the  evening  of  the  19th,  I  gathered  corn  and  had  it  in  the 
wagon,  and  on  Sundaj'  morning,  on  mj'  way  to  church, 
took  the  corn  down  and  fed  my  hogs;  I  had  fed  them  on 
Saturday  morning,  the  12th  of  October,  what  I  supposed 
would  last  them  over  Sunday,  the  13th,  but  I  found,  as  I 
have  stated,  that  they  were  out  on  Saturday  uight,  the 
12th." 

On  cross-examination  :  "  I  did  not  feed  them  on  Satur- 
day enough  to  do  over  Sunday,  because  I  thought  they 
would  do  better  to  have  it  fresh  on  Sunday." 

Mary  Caad  testified :  "  Resided  with  William  Edger- 
ton  through  October  and  November,  1878 ;  saw  him  ridinjsc 
on  the  wagon  that  morning ;  he  was  going  south  ;  he  was 
at  Sabbath-school  when  I  got  there ;  I  walked ;  his  wife 
rode  down  in  the  wagon  with  him  that  morning." 

We  can  not  see  any  thing  in  this  evidence  out  of  the  or- 
dinary way  of  feeding  hogs,  in  the  fall  of  the  year,  before 
the  corn  is  ripe  enough  to  crib,  as  practised  generally  in 
the  State  of  Indiana,  by  good  husbandmen.  The  work 
of  feeding  the  hogs  on  Sunday  being  lawful  and  necessary, 
the  manner  of  feeding  them — taking  into  view  the  time 
of  year,  the  condition  of  the  corn,  the  place  where  the 
corn  was,  and  where  the  hogs  were — also  became  lawful 
and  necessary  ;  and,  the  work  thus  being  lawful  and  neces- 
sary, it  was  lawful  and  necessary  to  feed  them  on  Sunday, 
in  the  same  manner  that  would  be  usual  and  proper,  ac- 
cording to  the  circumstances,  to  feed  them  on  a  week  day. 

The  evidence  is  so  clearly  insufficient  that  we  can  not 
approve  the  verdict. 

A  work  of  necessity,  within  the  meaning  of  tlie  statute, 
does  not  mean  a  physical  or  absolute  necessity;   but  a 
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moral  fitness  or  propriety  in  the  work  done,  under  the 
circumstances  of  each  particular  case,  may  be  deemed  a 
work  of  necessity,  within  the  meaning  of  the  law.  Nor 
need  the  necessity  be  dangerous  to  life,  health  or  property, 
which  is  beyond  human  foresight  or  control.  On  the  con- 
trary, the  necessity  may  grow  out  of,  or  be  incident  to,  a 
particular  trade  or  calling,  and  yet  be  a  work  of  necessity 
within  the  meaning  of  the  act  It  is  not  the  design  of  the 
law  to  impose  onerous  restrictions  upon,  or  add  burdens 
to,  any  lawful  ^  trade  or  business.  It  has  been  held  that 
keeping  up  a  blast-furnace,  running  a  mill,  manufacturing 
gas,  supplying  water  by  water-works,  furnishing  milk  by 
dairymen,  gathering  and  boiling  sugar-water,  making 
malt  beer,  taking  watermelons  to  market, — according  to  the 
circumstances  of  each  case,  are  works  of  necessity  within 
the  meaning  of  the  law;  and  we 'think  that  hauling  the 
eorn  and  feeding  hogs  on  Sunday,  under  the  circumstances 
of  this  case,  fall  within  the  same  principle.  See  the  case 
above  cited ;  also  Morris  v.  TTie  SlatSy  31  Ind.  189,  and 
the  cases  there  cited,  and  Crocket  v.  7%e  State^  33  Ind. 
416. 

So  strict  a  construction  of  the  act  as  that  held  by  the 
«ourt  below  might  authorize  the  arrest  of  superintend- 
ents, engineers,  firemen,  conductors  and  brakemen,  while 
operating  railroads,  laborers  in  depots  and  stockyards 
herdsmen  and  feeders  of  cattle,  ^^  engaged  in  their  usual 
avocations"  on  Sunday,  and  thus  embarrass,  if  not  entirely 
stop,  the  great  commercial  interests  and  leading  industries 
of  the  State,  a  result  certainly  not  intended  by  the  Legis- 
lature that  enacted  the  law. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  sustain  the  motion  for  a  new  trial, 
and  for  further  proceedings  according  to  this  opinion. 
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Lanning  V.  Sprott. 

Supreme  CouBT. — Verdict—Evidenee.^Where^  from  the  evidence  in  the 
record,  the  Supreme  Court  can  not  say  that  the  verdict,  though  unsatisfac- 
tory, is  palpably  wrong,  it  will  not  be  disturbed. 

From  the  DeKalb  Circuit  Court. 

J.  L  Bestj  C.  A.  0.  McClellan,  J,  E.  Rose  and— —  Hart- 
man,  for  appellant. 

W.  H.  Dills  and  W.  L.  Penjield,  for  appellee. 

NiBiiACK,  J. — This  was  an  action  by  Samuel  W.  Sprott, 
the  appellee,  against  Joseph  R.  L&nning,  the  appellant, 
upon  an  account,  the  principal  item  in  which  was  for  ser- 
vices as  deputy-clerk  of  the  DeKalb  Circuit  Court. 

The  defendant  answered' in  three  paragraphs: 

1.  In  general  denial ; 

2.  Payment ; 
8.    A  set-off. 

The  plaintiff  replied  in  denial  of  the  second  and  third 
paragraphs  of  the  answer. 

The  jury  returned  a  general  verdict  for  the  plaintiff,  for 
two  hundred  and  thirty-eight  dollars  and  fifty-two  cents, 
with  answers  to  certain  special  interrogatories,  some  of 
which  were  addressed  to  them  by  the  plaintiff,  and  the 
others  by  the  defendant.  After  overruling  a  motion  for  a 
new  trial,  the  court  rendered  judgment  in  fevor  of  the 
plaintiff,  upon  the  general  verdict,  no  motion  of  any  kind 
having  been  made  upon  the  answers  to  the  special  inter- 
rogatories. 

Error  is  assigned  only  upon  the  overruling  of  the  mo- 
tion for  a  new  trial.  The  only  question  discussed  here  has 
been  the  supposed  insufficiency  of  the  evidence  to  sustain 
the  verdict. 

The  appellant  insists,  with  great  earnestness,  that  a  close 
analysis  of  the  evidence  makes  it  apparent  that  the  verdict 
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was  for  too, large  a  enm,  upon  any  theory  which  can  be 
safely  adopted.  The  appellee,  on  the  other  hand,  contends 
that  there  are  at  least  two  theories,  as  applicable  to  the  ev- 
idence, upon  which  the  verdict  can  be  fairly  sustained. 

Considered  with  reference  to  the  evidence,  as  it  comes 
to  us  in  the  record,  we  can  not  regard  the  verdict  in  this 
cause  as  in  all  respects  a  satisfactory  one.  We  are  not 
free  from  the  apprehension  that,  in  casting  the  balance  be- 
tween the  parties,  some  mistake  may  have  been  made  by 
the  jury,  injurious  to  the  appellant,  but  we  are  unable  to 
say  that  the  verdict  was  so  palpably  wrong  as  to  justify  us 
in  setting  it  aside. 

There  was  some  conflict  in  the  evidence  as  to  the  princi- 
pal item  sued  upon,  and  some  apparent  confusion  in  the 
application  of  the  evidence  to  some,  of  the  other  items. 
Under  such  circumstances,  all  the  presumptions  are  in  fa- 
vor of  the  verdict,  and  of  the  action  of  the  court  below  in 
refusing  to  disturb  it,  and  necessarily  lead  to  an  affirm- 
ance of  the  judgment. 

Th«  judgment  is  affirmed,  at  the  appellant's  costs. 


Turner  v.  The  State. 

Cbimival  Law. — Deaeeraiwnof  StLbbaih,-^ HarveBHriff  Crops, — ^The  harvest- 
ing on  Sunday,  of  "  dead  ripe  "  wheat,  which  could  not  be  cut  sooner  and 
which  might  be  spoiled  by  rain  if  left  until  a  later  day,  is  not  a  desecration 
of  the  Sabbath. 

From  the  Henry  Circuit  Court. 

D.  W.  Chambers^  J.  M.  Brown  and  W.  0.  Barnard^  for 
appellant. 

T.  W.  WooUen^  Attorney  General,  for  the  State. 
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WoRDEN,  J. — The  appellant  was  indicted  in  the  court 
below,  for  desecrating  the  Sabbath,  by  the  performance  of 
common  labor  on  that  day,  viz.,  "  cutting,  binding  and 
shocking  wheat."  On  trial  he  was  convicted,  and  judg- 
ment was  rendered  against  him,  over  a  motion  for  a  new 
trial. 

It  appeared  by  the  evidence,  that  the  defendant  had 
over  thirty  acres  of  wheat  to  harvest,  but  he  had  no 
reaper.  He,  however,  and  others,  joined  with  a  person 
who  had  a  reaper,  and  they  commenced  cutting  their 
wheat,  beginning  with  the  ripest.  The  defendant' s  wheat 
was  in  part,  but  not  all,  cut  before  the  Sabbath  in  ques- 
tion. It  might  all  have  been  cut  before  that  day  but 
for  a  rain  that  came  on  a  day  during  the  preceding 
week. 

The  defendant's  wheat  was  "dead  ripe,"  and  a  rain 
upon  it  would  have  seriously  injured  it.  Under  these 
circumstances,  it  was  cut  upon  the  Sabbath. 

This,  we  think,  was  clearly  a  work  of  necessity,  for  which 
the  defendant  should  not  be  held  liable  as  for  a  breach  of 
the  criminal  law.     Edgerton  v.  The   Statc^  antey  p.  588. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


*   m   • 


Highnote  v.  White. 

REPLSYiir. — Riffhi  of  Possession. — ^The  action  of  repleria  decides  only  the 
right  of  possession. 

Sams. — Complaint  to  Recover  Promissory  Notes. — ^The  hcX  that,  in  an  action 
of  replevin  of  a  promissory  note,  the  complaint  describes  a  note  pay- 
able to  a  third  person  and  not  assigned  to  the  plaintiff,  does  not  render  the 
complaint  insufficient. 

Sams. — Personal  Effects  of  Decedent. — Administrator, — Legatee. —  WiU. — A 
testator  devised  his  personal  estate  to  his  wife  daring  her  life,  with  remain- 
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der  over  to  another.  Upon  her  death,  intestate,  such  legatee  brought  an 
action  against  one  who  was  both  administrator  of  the  estate  of  the  wife, 
and  administrator,  with  the  will  annexed,  of  the  estate  of  the  testator,  to 
recover  possession  of  promissory  notes  constituting  a  part  of  the  testa- 
tor*s  personal  estate. 
Beldy  that  the  defendant,  as  the  representative  of  the  testator,  was  entitled 
to  possession,  at  least  until  such  estate  was  settled. 

From  tjie  Jackson  Circuit  Court. 

B.  H.  Burrell  and  F.  Emerson^  for  appellant. 
W.  K.  Marshall^  for  appellee. 

BiDDLE,  J. — Complaint  by  the  appellee,  against  the  ap- 
pellant, to  recover  the  possession  of  four  promissory  notes. 

A  demurrer,  alleging  the  want  of  facts  as  a  cause,  was 
overruled  to  the  complaint.  Answer :  1.  General  denial ; 
2.  Property  in  the  defendant.  Trial  by  the  court,  and 
finding  for  the  appellee.    Judgment  and  appeal. 

The  sufficiency  of  the  complaint  to  constitute  a  cause  of 
action,  and  the  sufficiency  of  the  evidence  to  sustain  the 
finding,  are  the  questions  presented  by  the  record  for  our 
decision. 

The  property  replevied  is  described  in  the  complaint  aa 
follows : 

"One  promissory  note  for  one  hundred  dollars,  execu- 
ted by  James  Sawyers  to  Agnes  White,  of  the  value  of 
one  hundred  and  fifteen  dollars. 

"One  promissory  note,  executed  by  Joel  8.  Raines  and 
James  Sawyers,  for  fifty  dollars,  of  the  value  of  sixty  dol- 
lars, payable  to  Agnes  White  ; 

"One  promissory  note  for dollars,  executed  by 

John  Sutherland,  payable  to  Abraham  White,  upon  whicli 
there  is  a  balance  of  seven  dollars  due  and  owing,  of  the 
value  of  seven  dollars  ; 

"One  promissory  note,  executed  by  Luther  Highnote, 
payable  to  Agnes  White,  for  two  hundred  dollars,  upon 
which  there  has  been  part  payment  made,  of  the  value  of 
forty  dollars." 
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The  objection  made  to  the  complaint  is,  that  it  shows 
upon  its  face  that  the  notes  are  not  the  property  of  the 
plaintiff;  that  being  payable  to  Agnes  White,  and  to 
Abraham  White,  without  any  assignment  to  the  plaintiff, 
shows  that  they  are  not  his  property,  but  the  property 
of  Ajsrnes  White  and  Abraham  White. 

This  objection  is  not  valid.  The  action  uf  replevin  de- 
cides only  the  question  of  the  right  of  possession  to  the 
property,  which  may  be  in  the  plaintiff',  although  the  notes 
are  neither  payable,  nor  assigned,  to  him;  and  we 
think. the  property  is  sufficiently  described. 

As  to  the  sufficiency  of  the  evidence  to  sustain  the  find- 
ing, we  think  it  w^ill  not  be  disputed  that  it  proves  the 
following  facts : 

The  appellee  claims  title  to  the  notfes  under  the  will  of 
Abraham',White,  his  father,who  bequeathed  to  Agnes  White, 
his  wife,  the  mother  of  the  appellee,  "  all  his  personal 
estate,  and  the  use,  rents,  profits,  enjoyments  of  all  his  real 
estate,  as  long  as  she  may  live ; "  and  all  his  personal 
property  to  Wesley  N.  White,  the  appellee,  after  the  death 
of  Agnes  White,  the  wife  of  the  testator ;  that  Abraham  died 
and  the  appellant  became  his  administrator;  that  the  notes 
sued  for  grew  out,  and  area  part,  of  the  personal  property 
bequeathed  by  Abraham  White  to  Agnes  White,  while  she 
lived,  and  after  her  death  to  Wesley  N.  White,  the  appellee ; 
that  Agnes  White  died,  and  the  appellant  became  the  ad- 
ministrator of  her  estate ;  that  an  inventory  was  taken 
by  the  appellant,  as  the  administrator,  of  the  notes,  as 
part  of  the  personal  estate  in  the  possession  of  Agnes 
White  at  the  time  of  her  death  ;  that,  at  the  time  the  in- 
ventory was  taken,  the  appellee  produced  the  notes  to 
the  appellant  as  the  administrator,  for  the  purpose  of  the 
inventory,  but  claimed  them  as  his  own  under  the  will  of 
his  father,  Abraham  White,  as  being  a  part  of  the  per- 
sonal property  bequeathed   to  his  mother,  Agnes  White, 
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left  undisposed  of  at  the  time  of  her  death,  and  bequeath- 
ed to  him  after  her  death,  hy  the  same  bequest.  The 
appellant  claims  possession  of  the  notes,  not  in  his  own 
right,  but  as  administrator. 

Under  this  state  of  facts,  the  legal  question  presented 
to  us  is,  who  is  entitled  to  the  possession  of  the  notes, 
the  legatee  or  the  administrator  ? 

We  do  not  think  the  question  is  one  difficult  to  decide. 
The  law  is  well  settled,  that  the  whole  of  the  pei-sonal 
property  of  the  testator  goes  to  the  executor,  or  adminis- 
trator with  the  will  annexed,  and  the  legatee  has  no  Au- 
thority to  take  possession  of  his  legacy,  whether  it  be  spe- 
cific, general  or  residuary,  without  the  assent  of  the  ex- 
ecutor or  administrator.  The  reason  of  the  rule  is  strong 
and  plain.  Legacies  are  subject  to  the  debts  of  the  estate, 
and  the  executor  must  control  them.  If  the  legatee  could 
take  his  legacy  from  the  executor,  against  his  consent,  it 
would  be  in  the  power  of  the  testator  lo  avoid  all  the 
obligations  of  his  estate.  Doubtless,  after  the  estate  is  fi- 
nally settled,  and  it  is  ascertained  that  the  legacy  will  ndt 
be  needed  for  the  purposes  of  the  estate,  the  legatee,  if  the 
'  executor  refused  to  deliver  or  pay  the  legacy,  would  have 
his  action ;  but  until  then  he  can  not  recover  possession 
of  his  legacy,  against  the  consent  of  the  executor.  This 
question  is  carefully  examined  and  settled  by  Black-^ 
FORD,  J.,  in  the  case  of  Crist  v.  Crist j  1  Ind.  570.  See, 
also,  Branch  v.  Boleraffy  14  Ind.  237  ;  Rapp  v.  Matthias^ 
85  Ind.  332  ;  2  Bi.  Com.  512  ;  Story  Eq.  Jur.,  sec.  555  ; 
Wigram  Wills,  part  2,  p.  329. 

We  do  not  decide  that  the  appellant  is  entitled  to  the  pos- 
session of  the  notes,  as  the  administrator  of  the  estate  of  Ag- 
nes White,  but  as  the  administratorof  the  estate  of  Abra- 
ham White.  Tlie  appellee  claims  the  notes  as  the  legatee  of 
Abraham  White,  and  the  appellant  as  the  administrator 
of  the  estate  of  Abraham  White ;  and  we  think  the  ad- 
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ministrator  is  entitled  to  the  possession  of  the  notes,  as 
against  the  legatee,  until  it  is  ascertained  that  the  notes 
will  not  be  needed  in  paying  the  debts  of  the  estate  of 
Abraham  White. 

Perhaps,  the  appellant  could  not  claim  possession  of  the 
notes  as  the  administrator  of  the  estate  of  Agnes  White, 
because,  if  the  appellee  is  entitled  to  the  notes  as  the  lega- 
tee in  remainder  of  Abraham  White,  they  would  not  be 
subject  to  the  debts  of  Agnes  White's  estate,  and  the  prop- 
erty in  them  would  vest  in  the  legatee  eo  iiistantij  upon  the 
death  of  Agnes  White.  But,  as  we  do  not  decide  this 
question,  we  need  not  discuss  it. 

As  the  question  in  the  case  is  only  as  to  the  right  of 
the  possession  of  the  notes,  and  not  as  to  the  ultimate 
property  in  them,  we  do  not  decide  whether  the  appellee 
can  take  the  remainder  in  the  personal  property  bequeath- 
ed by  the  will  of  Abraham  White,  or  not.  This  question 
is  not  necessarily  in  the  record.  All  we  decide  is,  that  the 
case  made  does  not  entitle  the  appellee  to  the  possession 
of  the  notes,  against  the  appellant. 

The  judgment  is  reversed,  at  the  costs  of  the  ap- 
pellee, and  the  cause  is  remanded,  with  instructions  to 
sustain  the  motion  for  a  new  trial,  and  to  proceed  accord- 
ing to  this  opinion. 


Relph  v.  Randles. 

From  the  Tippecanoe  Circuit  Court. 

O.  S,  OrtK  Q.  O.  Behm,  J.  Park  and  A,  O.  Behm,  for  appellant 
J.  M,  Larue  and  F.  B.  Everett,  for  appellee. 

WoRDBN,  J. — The  question  involved  in  this  case  isthesarae  as  that  decid- 
ed in  the  case  of  Randies  v.  RandteSf  ante,  p.  484,  and,  for  the  reasons  therein 
giveo,  the  Judgment  below  must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 
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SCHENCK   V.  LONQ,   SHERIFF. 

From  the  Switzerland  Circuit  Court. 

S.  Carter  and  W,  JR.  Johnston,  for  appelUnt. 
J.  B.  MeCrellia,  for  appellee. 

HowK.  C.  J. — The  questions  for  decision,  in  this  case,  are  substantially  the 
same,  and  presented  in  the  same  manner,  as  those  which  were  considered  and 
decided  by  this  court,  at  this  term,  in  the  case  ofSchenck  v.  Long,  ante,  p.  579. 
This  case  must  be  decided  as  that  case  was  decided,  for  the  reasons  stated 
in  the  opinion  in  the  latter  case. 

The  judgment  is  reversed,  at  the  appellee*8  costs,  and  the  cause  is  re- 
manded with  instructions  to  overrule  the  demurrer  to  appellant's  complaint, 
and  for  further  proceedings. 


SwiGART  V.  The  State. 

Prom  the  Henry  Circuit  Court. 

F.  W.  Fitzhugh  and  M,  E»  Forkner,  for  appellant. 

T.  W.  Woollen,  Attorney  General,  and  J  M.  Brown,  Prosecuting  Attor- 
ney, for  the  State. 

Scott,  J.-^This  was  an  indictment  for  selling  one  ^i^  of  intoxicating  liquor 
to  a  person  under  the  age  of  twenty-one  years. 

The  question  involved  is  the  same  as  that  decided  in  the  case  of  Arhintrode 
y.  The  State,  ante,  p.  267  ;  and  for  the  reasons  there  given,  and  on  the  au- 
thorities there  cited,  the  judgment  in  this  case  must  be  reversed. 

The  judgment  is  reversed. 


Dale  et  al.  v.  Thomas  et  al. 

Prom  the  Payette  Circuit  Court. 

W.  C,  Forrey,  W.  Morrow,  N.  TruaUr  and Henry,  for  appellants. 

C.  Boehl  and  «/.  C.  Mclntoeh,  for  appellees. 

HowK,  C.  J. — The  questions  for  the  decision  of  this  court,  in  this  case,  are 
conceded  by  the  counsel  of  the  respective  parties  to  be  substantially  •  the 
same  as  those  which  were  fully  considered  and  decided  in  the  case  of  Dale  v. 
Thomas,  ante,  p.  570,  at  the  present  term.  Therefore  this  case  must  be  de- 
cided as  the  case  cited  was  decided. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the  cause  is  remand- 
ed, with  instructions  to  overrule  the  appellees'  demurrer  to  the  appellants* 
amended  complaint,  and  for  further  proceedings. 
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McDofman  v.  The  State. 


Stover  t.  Fullkn. 

From  the  Montgomery  Circuit  Court 

It.  B.  F.  Pierce^  for  appellant. 
J.  MeCahCy  for  appellee. 

BiDDLE,  J. — Suit  to  recover  the  balance  of  the  proceeds  arising  upon  the 
Bule  of  certain  railroad  bonds,  alleged  to  belong  to  the  appellee,  as  surviving 
partner,  etc.,  and  sold  by  the  appellant. 

Answer,  denial  and  payment.    Trial,  verdict  and  judgment  for  appellee. 

The  only  question  presented  foe  our  consideration  is  as  to  the  sufficiency 
of  the  evidence  to  support  the  verdict. 

We  have  carefully  read  the  evidence  in  full  consultation,  and  are  of  the 
opinion  that  the  preponderance  is  with  the  verdict. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


The  Board  of  Commissioners  of  Monroe  County  v.  Belew. 

From  the  Monroe  Circuit  Court. 

J.  W.  liuskirk  tnd  H,  C.  Duveon,  for  appellant. 
J.  H.  Loudeti  and  R,  W,  Miers,  for  appellee. 

HowK,  C.  J. — The  questions  presented  for  our  decision,  in  this  case,  are 
substantially  the  same  us  those  which  were  considered  and  decided  by  this 
court,  in  the  case  of  The  Board,  etc.,  of  Monroe  County  v.  May^  ante,  p.  562. 
Upon  the  authority  of  the  case  cited,  this  cause  must  be  decided  as  that  was 
decided. 

The  judgment  is  affirmed,  at  the  appellant's  costa. 


McDORMAN   V.   TiVLE  StATB. 

From  the  Henry  Circuit  Court. 

J.  Brown,  D,  W.  Chambers  and  W.  O.  Barnard,  for  appellant. 

T.  W.  Woollen,  Attorney  General,  and  J.  M,  Broum,  Prosecuting  Attorney, 
for  the  State. 

Scott,  J. — This  was  a  prosecution  for  desecratitic^  the  Sabbath.  The  ques- 
tion}* ftr<5  Uk5  «aino  in  this  ciiso  as  those  decidott  in  Turnn'  v.  The  State^  auie^ 
p.  5^6.  Ht  thr;  present  term,  and,  for  the  rcui^ons  tiiero  given,  the  judgment  in 
this  cas**!  must  he  reversed . 

•ludgineiit  reversed. 
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ABANDONMENT. 
See  CoNvsYANCE,  1  ;  Minis  and  Mining. 

ABSENCE. 
See  Statute  of  Limitations,  10. 

ACTION. 
See  County  Clebk  ;  Contract  ;  Coy  kn ant,  8  ;  Decedents'  Estates,  h 

5, 18, 15  ;  Fraudulent  Conveyance,  6. 

ADJUTANT  GENERAL. 
See  Bounty. 

ADMISSIONS. 
See  Real  Estate,  Action  to  Recover,  1  ;  Will,  2. 

ADVERSE  POSSESSION. 
See  Real  Estate,  Action  to  Quiet  Title,  6  ;  Real  Estate,  Action  to 

Recover  ;  Supreme  Court,  20. 

AFFIDAVIT. 
See  Infant,  8,  4  ;  Judgment,  4,  7  ;  Supreme  Court.  14. 

Coniinuance. — Change  of  Venue, — Attachment — (Contempt — Surprise. — New 
Trial. —  Verificatioyi  of  Pleading. — Process — Injunction, — Ail  affidavit 
for  a  continuance,  for  a  change  of  venue,  to  found  a  rule  upon,  for  an 
attachment,  for  contempt,  in  matters  of  surprige  or  for  a  new  trial,  to 
obtain  a  writ,  to  verify  a  plea  or  the  service  of  a  summons,  or  for  an  in- 
junction, need  not  show  that  it  contains  all  the  evidence  of  the  truth  of 
Its  own  allegations.  Mood  v.  Pearson,  868 

AGENCY. 
See  County  Commissioners,  1. 

AMENDMENT. 
See  Decedents'  Estates,  8,  4  ;  Watsbcourse,  6. 

1.  Assignments  of  Error. — Amendment  of  Complaint,  after  Finding. — As- 
signments of  error,  that  the  court  below  erred  in  overruling  a  demurrer  to 
the  complaint  and  a  motion  in  arrest  of  judgment,  do  not  present  any 
question  concerning  the  action  of  the  court  in  permitting  or  airecting  the 
amendment  of  the  complaint  after  the  announcement  oitho  finding. 

Durham,  v.  Fechheimer,  85 

2.  Same. — Supreme  Couri.-^ Presumption. — In  such  case,  if  the  defendant  is 
prejudiced  or  misled  by  the  amendment,  he  must,  under  the  provisions  of 
section  94  of  the  practice  act,  2  R.  S.  1876,  p.  80,  show  in  what  respect  he 
was  misled,  so  that  the  court  may  order  tbepleadine  to  be  amended  upon 
such  terms  as  may  be  just.  In  the  absence  of  such  snowing,  the  Supreme 
Court  will  assume  that  the  action  of  the  court  below  was  proper,  and  that 
the  defendant  was  not  prejudiced  or  misled  thereby.  lb, 

3.  Amendment  of,  after   Introduction  of  Evidence  — Re- Swearing  of  Jury. 

— There  is  no  error  in  permitting  a  plaintiff  to  amend  his  com- 
plaint after  he  has  introduced  his  evidence  to  the  Jury,  where  the  amend- 
ment does  not  change  the  issues  ;  and  it  is  not  necessary  to  re-swear  the 
Jury.  Knowtes  v.  RexTroth,  69 
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4.  Same. — Exception, —  Wair«r.— Where  a  party  desires  to  avail  himself  of 
any  error  in  allowing  an  amendment,  he  must  at  the  time  make  a  show- 
ing to  the  court  that  he  has  beei^  misled  hy  such  amendment  and  in 
what  respect  he  has  heen  misled  ;  and  if  such  party  wishes  to  reaerve 
any  alleged  error  in  proceeding  with  the  case  without  re-swearing  the 
jury  after  the  amendment  is  made,  he  must  object  and  except  at  the  time, 
or  the  supposed  error  will  bo  waived.  lb. 

AMENDMENT  OF  STATUTE. 
See  Common  Schools  ;  Decedkmts'  Estates,  6  to  10. 

APPEAL. 
See  DxcEDKNTS*  Estates.  14,  17  ;  Highway.  3  ;  Judgment,  9 ;  Liquor 
Law,  3  ;  Partition  ;  Supreme  Court,  6, 15,  20. 

APPEAL  BOND. 
See  Partition,  2,  8. 

Pleading  Judgment — Matters  of  Defence. — Where  suit  is  brought  upon  an 
appeal  bond,  given  on  an  appeal  to  the  circuit  court,  it  is  not  necessary 
to  aver  that  the  judgment  of  that  court  is  still  it^  force,  unstayed,  unap- 
pealed  from  or  unreversed.  If  such  judgment  has  ceased,  from  any 
cause,  to  be  of  binding  force,  or  if  its  operation  has  been  suspended  by 
a  stay  of  execution,  these  are  matters  of  defence.       Oreen  v.  Bafies,  49 

APPEARANCE. 
See  Decedents'  Estates,  5, 15  ;  Mortqagx,  7. 

ARREST  OF  JUDGMENT. 
See  Negligence,  3. 

ASSAULT  AND  BATTERY. 
See  Criminal  Law,  7,  8, 14. 

ASSAULT  AND  BATTERY,  WITH  INTENT 
See  Criminal  Law,  7,  14. 

ASSIGNMENT. 
See  Judgment  ;  Promissory  Note,  6. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Statute  of  Limitation.s  6. 

ASSIGNMENT  OF  ERROR. 
See  Amendment,  1  ;  New  Trial,  1  ;  Supreme  Court,  1,  6,  6. 

ATTACHMENT. 
See  Affidavit. 

ATTORNEY. 
See  Judgment,  8 ;  Mortgage,  7. 

ATTORNEY'S  FEES. 
See  Promissory  Note,  1. 

ATTORNEY  GENERAL. 
1.    Right  to  Collect  ami  Sue. — Fees  and  Salaries. — The  act  of  March   lOih, 
1878,  1   R.  S.  1876,  p.  151,  supplementol  to  the  act  of  February  2l8t, 
1855, 1  R.  S.  1876,  p.  149,  providing  *'  for  the  election,  fixing  ihe  com- 

Sensation,  and  prescribing  the  duties  of  Attorney  General  of"  this 
tate,  authorizes  that  officer  to  collect  at  once,  with  or  without  suit 
all  amounts  paid  to  any  public  officer  of  the  State,  or  to  any  county  of- 
ficer, or  to  any  other  person,  arising  from  any  of  the  sources  mentioned 
in  section  9  of  said  act,  and  not  paid  over  by  such  officer  or  ^rson  into 
the  proper  treasury,  a?  requirea  by  law  ;  except  fines,  forfeitures,  and 
property  escheating  or  belonging  to  the  State,  which  he  can  neither  collect 
nor  sue  for  until,  on  the  expiration  of  a  year  from  the  accruing  of  a 
cause  of  action  therefor  in  favor  of  the  State,  the  proper  prosecuting  at- 
tome}'  has  failed  to  collect,  or  institute  suit  for,  the  same. 

State,  ex  rel.,  v.  Denny,  148 
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2.  Same. — Compensation, — Under  said  section  9,  the  Attorney  General  is 
entitled  to  retain,  for  himself,  out  of  sums  so  collected  by  him  or  his  as- 
Bistants,  the  commissions  specified  therein.  lb. 

8.  Same. — Asaiaianis  and  their  Compensation. — U  nder  section  1 1  of  that  act  he 
is  authorized  to  appoint  as  many  assistants  as  he  may  deem  proper  ;  and 
to  pay  them,  out  of  sums  collected  by  them,  ten  per  centum  thereof  as 
their  compensation.  Jb, 

4.  Same, — Debt  due  State  from  United  States. — Under  said  section  9,  the  At- 

torney General  was  authorized  to  collect  any  sum  due  from  the  United 
States  to  this  State,  for  moneys  expended  b}^  ihe  latter  in  the  war  of  the 
Rebellion,  and  to  retain  out  of  the  same,  as  compensation,  his  proper  com- 
missions. Jb. 

5.  Same.— Sei'Of. --Where,  in  making  such  collection,  there  was  a  valid 
credit  in  favor  of  the  United  States,  the  Attorney  General  was  entitled  to 
calculate  his  commissions,  not  on  the  whole  amount,  but  simply  on  the 
residue,  of  the  claim  in  favor  of  the  State.  lb. 

AUDITOR  OP  STATE. 
See  Mandate. 

BASTARDY. 

Waiver  of  Examitiation. — Judgment  of  Justice. — JnformaMy.-^The 
record  of  the  justice  of  the  peace,  before  whom  a  prosecution  for 
bastardy  was  instituted,  showed  that  the  defendant,  upon  his  arrest  and 
appearance,  **  waived  an  examination,"  and  that  thereupon  the  justice 
required  the  defendant  "  to  enter  into  a  recognizance,  with  security,  * 
for  his  appearance  at  the  next  term  of  the  circuit  court  of"  the  proper 
county,  wnich  he  did. 

Held,  on  a  motion  by  the  defendant  in  the  circuit  court  to  dismiss  the  action, 
that  he  had  waived  his  right  to  have  the  relatrix  examined  before  the 
justice,  and  that  the  judgment,  though  informal,  implies  a  finding  that 
the  defendant  was  the  father  of  the  bastard.      Smith  v.  State,  ex  rel.,  61 

BILL  OF  EXCEPTIONS. 
See  Supreme  Court,  13,  22. 

Evidence. —  Testimony. — Record. — A  statement  in  a  bill  of  exceptions  which 
purports  to  contain  the  evidence,  that  "this  was  all  the  testimony  given 
m  tne  cause,"  is  not  equivalent  to  the  statement  that  'this  was  all  the 
evidence,''  etc. ;  and,  therefore,  if  it  appears  that  there  was  both  parol 
and  written  evidence,  it  is  not  in  the  record.         Sessenffut  v.  Posey,  408 

BOND. 
See  County  Clerk  ;  Decedents* Estates,  1,  18,  23 ;  Promissory  Note,  8. 

BOUNTY. 

1.  Adjutant  QeneraVs  Records. — Judicial  Notice, — History. — The  courts  of 
this  State  are  bound  to  take  notice,  from  its  general  history,  that,  during 
and  since  the  war  of  the  Rebellion,  the  Adjutant  General  of  this  State 
has  made  records  of  the  muster  rolls  of  the  difierent  regiments  of  vol- 
unteers, furnished  by  this  State,  in  the  military  service  of  the  United 
States.  Board  of  Comm'rs,  etc.,  v.  May,  5b2 

2.  Certified  Copy  is  Competent  Evidence  — Expiration  of  Term  of  Officer. — 
A  copy  of  the  proper  muster  roll,  duly  certified  by  the  Adjutant  Gen- 
eral, IS  competent  evidence  of  the  enlistment,  mustering  and  discharge  of 
a  volunteer  in  any  of  such  regiments,  in  an  action  by  him  to  recover  a 
bounty  offered  by  a  county  wfiich  received  credit  for  his  enlistment.  And 
the  fact  that  the  term  of  such  officer  has  expired  previous  to  the  use  of 
such  copy  as  evidence  does  not  render  it  incompetent.  lb. 

BRIDGES. 
See  County  Commissioners. 

BRIEF. 
See  Infant,  8  ;  Supreme  Court,  9. 
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CASBS  OVERRULED. 

1.  Bmxton  o.  The  Staiey  26  Ind.  82.  Prichard  v.  Tbe  State,  34  Ind.  187,  and 
Moore  v.  The  State,  40  Ind.  558,  as  to  actions  on  administrator's  bond. 

StaiCy  ex  reL,  v.  Wyani,  26 

2.  Chapman  v.  Long,  10  Ind.  465,  as  to  parol  reservation  of  crop  growing 
Oft  land  conveyed.  iktmey  v.  MUlion,  90 

8.  Hamlyn  v,  Ncsbit,  87  Ind.  284,  as  to  appeal  to  Supreme  Court  from  an 
order  to  sell  decedent's  land  to  pay  debts  Seward  v.  Clark,  289 

CERTIORARI. 
See  SupREMX  Court,  5. 

CHALLENGE  OF  JUROR. 
See  Liquor  Law,  5. 

CHATTEL  MORTGAGE. 
See  Replevin,  2. 

1,  Barter  of  ChatieU  hy  Mortgagor,  with  lAeenae  of  Mortaa^ee.'^EgioppeL — 
Replevin, — Notice. — If  mortgaged  chattels  be  left  in  the  possession  of  the 
mortgagor,  by  the  mortgagee,  with  license  to  sell  or  exchange  the  sanae, 
he  and  his  assigns  are  estopped  to  claim  the  chattels  under  the  mortgage, 
from  one  who,  without  knowledge  of  the  mortgage,  exchanged  other  chat- 
tels for  the  mortgaged  chattels,  with  the  mortgagor,  and  with  the  knowl- 
edge of  the  mortgagee.  Carter  v.  Fately,  427 

2.  Same. — Where  such  third  person,  though  afterward  notified  of  the  exist- 
ence of  the  mortgage  and  of  the  mortgagor's  license  to  sell  or  exchange, 
and  after  having  oeen  in  possession  for  a  year,  surrenders  theroortga^d 
property,  on  demand,  to  the  mortgagee  or  his  assigns,  under  the  mort* 
gage,  he  can  not  replevy  from  the  mortgagor  the  chattels  so  received  m 
exchange  for  the  mortgaged  chattels.  Jbn 

CHECK. 
See  MiBTAKK,  8. 

CITIES  AND  TOWNS. 
See  False  Imprisommknt  ;  WATERcauBSE,  2,  8. 

CLERK. 
See  County  Clerk. 

COLLATERAL  ATTACK. 
See  Decedents'  Estates,  20,  23  ;  Ditches  and  Drains,  8. 

COLLATERAL  SECURITY. 
See  Principal  and  Surety,  5. 

COMMON  LAW. 
See  Ditches  and  Drains,  2  ;  Malicious  Prosecution,  1. 

COMMON  PLEAS  COURT. 
See  Decedents'  Estates,  17  ;  Judgment,  6. 

COMMON  SCHOOLS. 
See  Township; 

1.  County  Superintendent. — Act  to  Amend  an  Ame^idtd  Ad  Void, — So  far  as 
section  1  of  the  act  of  March  9ch,  1875,  AcU;  1875«  Rec.  Ses9.,p.  131, 
attempted  to  amend  section  33  of  the  act  of  March  6tn,  1860.  3  Ind. 
Stat  460,  providing  for  a  general  system  of  common  schooU,  afler  said 
section  33  had  been  amended  by  section  2  of  the  Hct  of  March  8th,  1878. 
Acts  1878«  p.  75,  it  is  void  both  as  an  amendment  and  as  an  original 
act ;  and  said  section  2  of  the  act  of  1873,  which  is  reprinted  as  section 
38  of  the  present  school  law,  1  R.  S.  1876,  p.  789,  is  the  law  in  force 
upon  the  subject-matter  thoreof.  Sfaie,  ex  rel.,  v.  Harrison,  71 

2.  Term   of    Office   of    Superintendent, — Appoi'tttrnent    of   Successor. — Quo 

ITarran/o.— By  said  section  83  of  the  school   law,  as  it  now  stands,  the 
official  term  of  a  county  school  superintendent  elected  thereunder  on 
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the  first  Monday  of  June,  1877,  wouJkl  not  expire  until  his  successor  was 
appointed  and  qualified,  unless  he  should  ale,  resign,  or  be  removed 
by  the  board  of  county  commissioners ;  and  if  neither  of  these  con* 
tingencies  has  occurred,  the  appointment  of  another  person  to  the 
same  office  by  the  township  trustees,  upon  notice  by  the  county  audi- 
tor, made  on  ft  day  other  than  the  first  Monday  of  June,  1879,  was  in- 
valid, and  an  information  by  such  person,  requiring  the  superintendent 
to  show  by  what  authority  he  held  such  ofiiee,  etc.,  would  not  lie.    lb. 

3.  Location  of  School-Houset  by  Trustee. — Appeal  <o,  and  Deasion  by,  Couti" 
ty  Superintendent, — Res  Ac^tdieaia. — On  appeal,  a  county  superintend- 
ent reversed  the  decision  of  a  township  trustee,  locating  a  school- 
house.  A^ain,  on  appeal,  he  reversed  another  decision  by  such  trustee, 
refusing  to  locate  the  school-house  at  a  place  designated  by  the  superin- 
tendent in  his  first  reversal.  Thereupon  the  trustee  located  the  same 
at  an  entirely  difierent  place,  but  near  where  he  had  first  located  it. 

Held,  that  an  injunction  preventing  such  location  will  not  lie. 

Held,  also,  that  a  county  superintendent  can  not  make  such  location,  and 
that  even  his  decision,  on  appeal,  against  a  location,  is  final  only  for  the 
time.  State,  ex  rel^  v.  Mewkinney,  897 

CONDEMN ATIOiT  OP  LANDS. 

See  WATXRcouRfiK,  8. 

CONFESSION. 

See  JuDOM  BNT,  4. 

CONSTITUTIONAL  LAW. 
See  DiTGHXs  akd  Drains,  4 ;  Malicioub  Prosecutiok,  1  ;  IIailroad,  1. 

CONTEMPT. 
See  Affidavit. 

CONTINUANCE. 
See  Affidavit  ;  Criminal  Law,  12.  , 

Absent  Witness, — The  refusal  of  a  continuance  on  account  of  the  absence 
of  a  witness,  by  whom  can  be  proved  the  facts  alleged  in  a  pleading  to. 
which  a  demurrer  has  been  properly  sustained,  is  not  erroneous. 

Prather  v.  Younff,  480 

CONTINUATION   OF  ACTION. 
•  See  Deckdbkts'  Estates,  5. 

CONTKACT. 
See  County  Commissioners,   1  ;  Married  Woman  ;   Neqliqxnce.   1 ; 
Pleading,  1  ;  Specific  Performance  :  Statute  of  Frauds  ;  Stat- 
ute OF  Limitations,  4  ;  Supreme  Court,  4 ;  Township  ;  Turnpike, 
1  to  3. 

1.  Contract  to  Pay  Insolvent* 8  Debts. — Action  by  Creditoi\ — Where,  by  an  in- 
strument  in  writing,  an  insolvent  debtor  transfers  and  delivers  all  of  his 
property  to  another,  and  the  latter  therein  promises  ••  to  compromise 
or  otherwise  settle  all  the  debts "  of  the  former,  an  action  may  be 
maintained  thereon  by  a  creditor  who  has  given  notice  of  his  acceptance 
of  its  provisions.  Durham  v.  Ballt  123 

2.  Same. — Debtor  a  Projjer  Co-Plaxnixff, — Parties. — Demurrer, — The  debtor 
is  H  proper  co-plaintitl'  with  the  creditor  i[i  an  action  on  such  con- 
tr.act,  against  tne  other  party  thereto  :  and,  in  such  case,  a  demurrer  by 
the  de^ndant,  alleging  that  the  debtor  should  be  made  a  defendant,  is  in- 
cfiectual.  lb. 

3.  Same. — Excessive  Damages, — Where,  by  the  evidence,  a  finding  against 
the  defendant,  on  the  trial  of  such  action,  might  properly  be  for  the 
full  amount  of  the  debt  sued  for,  he  can  not  complain,  on  a  finding  for 
only  a  percentage  of  such  debt,  that  the  damages  were  excessive.     lb. 

4.  Contract  fvr  Benefit^  Another, — Statute  of  Frauds, — Orammatteal  Con^ 
struction. — Special  luting  by  Jury. — In  an  action  on  account,  by  em- 
ployees of  a  certain  manufacturing  company,  against  a  creditor  of  such 
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company,  for  labor  alleged  to  have  been  performed  by  tbe  plaintifb 
for  such  creditor,  the  jury,  with  their  general  verdict  for  the  plainUfl^ 
found  specially,  in  gubstance,  as  follows  :  That,  at  a  'time  whpn  the 
plaintiffs  were  employed  by  such  company  in  manufacturing,  the  de- 
fendant, on  being  notified  by  such  company,  that  manufacturing  must 
cease  unless  he  would  furnish  means  to  continue  the  same,  agreed  with 
its  president,  upon  a  sufficient  cx)n8iderationf  to  furnish  the  means  to 
operate  the  factory  and  carry  on  its  business,  including  the  payment  of 
the  operatives  engaged  in  the  factory  ;  that  meuas  were  furnbhed  b}- 
him  for  that  purpose,  and  that  he  received  the  proceeds  of  the  buMness  ; 
that  the  operatives  were  informed  of  this  contract,  and  acted  upon  it 
in  rendering  their  services  ;  and  that  the  defendant  was  informed  of, 
and  did  not  object  to,  the  fact  that  such  operatives  were  acting  upon  the 
faith  of  such  contract,  in  rendering  such  services. 

Heldf  that,  on  the  facts  found,  the  defendant  is  liable. 

Held,  also,  that  such  contract  was  one  for  the  benefit  of  the  plaintiff,  and 
was  not  within  the  statute  of  frauds. 

Held^  also,  that  the  defendant  can  not  object  to  the  use  of  the  verb  "  oper- 
ate," used  in  the  instructions  to  the  jury,  in  an  active  sense. 

Bhodes  v    MaUhev:s,  131 

6.  Contract  to  Bid  in  Land  at  Sheriff's  Sale  for  Debtor. — Breach-^Cotirer- 
eion, —  Verdict, — &}eeial  Finding.^ A  complaint  alleged  that  theretofore, 
when  the  plaintiff's  land  was  about  to  be  sold  on  an  execution,  it  was 
agreed  between  the  plaintiff  and  defendant,  that  the  latter,  as  a  loan  to 
the  former,  should  bid  in  the  land  at  the  sheriff's  sale  and  hold  the 
same  for  the  plaintiff  until  a  sale  thereof  could  be  effected,  from  the 
proceeds  of  which  the  defendant  was  to  reimburse  himself  and  account 
to  the  plaintiff  for  the  residue  ;  that  the  defendant,  still  acknowledging 
the  contract  aforesaid,  took  a  sheriff's  deed  for  the  land ;  that  the 
plaintiff  still  retained  possession,  and,  he  having  found  a  purchaser  i! 
Doth  the  defendant  and  plaintiff  and  the  latter's  wife  would  j«>in  in  the 
deed,  sale  and  conveyance  were  made  accordingly,  for  a  sum  in  cash  and 
notes  exceeding  that  due  the  defendant,  who  aeain,  as  an  inducement 
to  the  plaintifi'  and  his  wife  to  convey,  promisea  to  account  as  agreed  : 
and  that  the  defendant  had  convert^  the  whole  of  the  proceeds  to  hia 
own  use. 

The  jury,  with  their  general  verdict  for  the  plaintiff,  found  specially 
that  the  defendant  had  received,  in  cash,  less  tnan  the  amount  neces- 
sary to  reimburse  himself ;  that  the  defendant  had  made  a  contract  in 
writing,  with  third  persons,  to  buy  said  land  at  said  sale,  for  the  plain- 
tiff ;  and  that  he  had  also  made  the  parol  agreement  alleged  in  the  com- 
plaint. 

Held,  that  the  special  findine  does  not  contradict  the  general  verdict,  and 
that  the  defendant  is  liaole.  Bout  v.  Woods,  319 

CONVERSION. 
See  Contract,  6 ;  Principal  and  Surbty,  6 ;  Will,  1. 

CK)NVEYANCE. 
See  Decedents'  Estates,  22  ;  Fraudulent  Convetancb  ;  Real  Estate. 
Action  to  Quiet  Title.  6  ;  Specific   Performance  ;  Statute  of 
Frauds  ;  Statute  op  Limitations,  6  ;  Supreme  Court,  20. 

Reservation  of  Dam.  Race,  Water-Poioer  and  Right  of  Way. — StibsequaU 
Conveyance  of  Mill  Privileges. — Abafidonment  of. — Eascfnent. — Parties.-^ 
On  the  death  of  the  owner  in  fee-simple  of  certain  lands,  across  which 
flowed  a  creek  that,  by  means  of  a  dam  across  it,  supplied  a  mill-race 
with  water  used  in  propelling  a  mill,  all  situated  on  'said  lands  and  be- 
longing to  such  lana-owner,  a  commissioner  of  court,  in  a  suit  to  parti- 
tion such  lands,  sold  and  conveyed  to  A.,  and  A.  sold  and  convoyed  to  B.. 
that  part  of  such  lands  on  which  were  situated  said  creek  and  dam  and  the 
upper    part    of   the   mill-race  ;     **  Reserving,  however,  expressly,  the 
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rigbt  to  the  water,  dam  and  mill-race  now  upon  said  pnmiBes,  as  the  same 
exist,  and  the  right  of  way  *  to  pass  and  repass  on  hoth  slides  of  said 
race,  and  alone  and  around  said  dam  on  either  sideof  "  said  **  creek  *  ,  as 
may  be  needed  for  the  purpose  of  repairing,  rebuilding  or  examining  tho 
sameor  either  of  them  *  ;"and  A.  "  purchased  said  land  subject  to  rights  of 
way  for  a  race  now  running  through  the  same/'  Said  commissioner  af 
terward  sold  and  conveyed  to  C,  who  sold  and  conveyed  to  D.,  who  sold 
and  conveyed  to  £.,  a  part  of  such  lands  below  thai  conveyed 
to  B.y  and  embracing  the  mill  and  the  lower  part  of  the  mill-race, 
'*  With  all  the  mills,  bouses,  structures  and  improvements  thereon,  the 
right  of  water  by  which  said  mill  is  propelled,  and  right  of  way  to  improve 
*  the  race  in  which  said  water  is  conveyed  (said  right  of  way,  when 
added  to  said  race,  to  be  limited  to  forty  feet  in  width,  taken  together,  on 
all  lands  through  which  said  race  now  passes,  not  sold  to  G.  *  ),  the 
right  to,  and  use  and  benefit  of,  the  dam  fr  im  which  said  race  issues  and 
is  supplied,  and  the  further  right  of  way  *  along ''  said  *'  creek,  to  said 
dam,  for  the  purpose  of  making  repairs  upon  and  around  the  same.  Said 
water-power  mentioned  being  considered  as  that  running  within  said  race 
from  the  dam  aforesaid/' 

B.  sued  E.,  alleging  that  the  latter,  to  supply  certain  ice-ponds  OTi  lands  of 
third  persons  with  water,  had  suffered  the  latter  to  construct  a  dam  in  said 
race  ;  had  run  his  mill  by  steam,  instead  of  water,  during  the  ice  sea- 
son ;  had  increased  the  height  of  the  dam  and  increased  the  capac- 
ity of  the  mill-race,  and  changed  the  use  of  the  water  from  milling 
purposes  to  that  of  supplying  such  ice  ponds  ;  and  that  he  had  thereb}- 
caused  pools  of  water  to  stand  on  and  m  the  vicinity  of  the  plaintidTs 
premises,  etc.    Prayer  that  £.'s  easement  be  declared  forfeited. 

Mela,  that  ail  the  rights  reserved  in  the  deeds  to  A.  and  B.  were  not'con- 
veyed  to  C,  D.  or  E. 

ffeidf  also,  that,  though  £  *s  acts  were  wrongful,  B,  could  not  maintain  an  ac- 
tion to  declare  tne  easement  forfeited.  Langsdate  v.  Oeisendorff,  1 

2.  Parol  Reservation  of  Growing  Crop. — Cose  Overntled. — The  owner  of 
certain  land,  on  which  was  a  growing  crop  of .  wheat,  also  his,  sold 
and  conveyed  the  land  to  a  purchaser  by  a  warranty  deed,  without 
•making  any  reservation  of  his  crop  in  the  deed,  and  immediately  deliv- 
ered possession.  The  grantee,  after  the  wheat  had  been  harvested  and 
threshed,  look  possession  thereof  as  his  own,  whereupon  the  grantor 
sued  for  the  value  thereof  and  proved  a  parol  reservation  of  the  crop, 
at  the  time  of  the  sale  of  the  land. 

Bei(f,  that  evidence  of  such  parol  contract  was  admis<>ible,  and  that  the 
plaintiff  was  entitled  -to  recover  on  proof  thereof.  Chapmanv,  Long,  10 
Ind.  466,  overruled.  Harvey  v.  Million,  90 

COPT. 
See  Decbdents'  Estates,  19  ;  Former  Adjudication  ;  Neoliqemce,  2  ; 

Real  Estate  Action  to  Quiet  Title,  8. 

CORPOKATTON. 
See  Turnpike  4  ;  Foreign  Corporation: 

COUNTY  CLERK. 
See  Fees  and  Salaries. 

1.  Suretxen. — Action  on  Bond  for  Money  Paid  to  Clerk  hy  Administrator. — 
Neither  the  clerk  of  the  common  pleas  court,  nor  his  sureties,  are  lia- 
ble on  his  bond,  for  money  paid  to  him  by  the  administrator  of  a -dece- 
dent's estate.  Bowers  v.  Fleming,  541 

2:  Sanie.-^  Remedi/.  -The  remedy  in  such  case  is  by  an  action  against  the 
clerk  personally,  as  for  money  had  and  received.  *  /ft. 

COUNTY  COMMISSIONERS. 
See  Highway. 

Vol.  LXVII.— 89 
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1.  Bridges^  Erection  of,  —  Supenniefident.  —  Agenty.  —  Oonitact,  —  Eixira 
Work. — Board  of  Oommissionera. — Under  ihe  provisions  of  the  act  for 
the  erection  and  repair  of  bridges,  etc.,  1  R.  S.  1876.  p.  289,  the  superin- 
tendent appointed  by  the  board  of  commissioners  hsa  power  to  let  con- 
tracts for  the  construction  of  bridges,  and  to  superintend  the  work ;  this 
makes  him  the  agent  of  the  county  for  the  purpose  of  the  construction 
of  the  bridge  or  bridges,  and  he  may  bind  the  county  by  requiring  work 
to  be  done  beyond  that  contemplated  by  the  contract. 

B(Hird  of  CommrSf  ete.^  v.  Byrne,  21 

2.  Same. — Measure  of  Damages  for  Extra  Worlc-^lix  such  case,  where  the 
extra  work,  required  by  the  superintendent  to  be  done,  prolongs  the 
time  necessary  to  the  completion  of  the  bridge  into  a  season  when 
the  work  is  more  difficult  to  perform,  and  when  the  material  required 
is  not  so  easily  procured  as  that  contemplated  by  the  contract,  an  in- 
creased rate  of  compensation  may  be  allowed  for  such  extra  work.     lb. 

8.  Same. — Insiniciton. — Exeessiee  Damages. — The  measure  of  damages  in 
such  case  should  be  settled  by  an  int^truction  to  the  jury,  and  not  be 
raised  for  the  first  time  by  a  motion  for  a  new  trial,  based  on  the  ground 
of  excessive  damages.  Jb^ 

COUNTY  SUPERINTENDENT. 
See  Common  SIchools. 

COVENANT. 
See  HiNES  and  Mining,  8  ;  Promissory  Note,  8. 

1.  Answer.-EvictioH.^Noiiee.'^Jn  an  action  by  the  grantee,  against  his  grant- 
or, for  a  breach  of  the  covenants  contained  in  a  deed,  wherein  the  com- 
plaint alleged  the  eviction  of  the  grantee,  by  the  holder  of  the  para- 
mount title,  in  an  action  to  which  it  was  alleged  that  the  grantor  waa 
a  party,  it  was  competent  for  the  latter,  in  his  answer,  to  deny  that  he 
was  either  a  party  to,  or  had  any  notice  of,  such  action,  and  thus  right- 
fully put  upon  the  grantee  the  burden  of  proving  the  judgment  of  evic- 
tion to  have  been  right.  Walton  v.  Cox,  164 

2.  Same. — Failure  to  Notify  Grantor, — Where,  in  such  a  suit  for  eviction 
to  which  the  grantor  is  not  a  party,  the  grantee  neither  notifies  his 
grantor,  nor  avails  himself  of  a  valid  defence  which  the  grantor  might 
nave  made  to  the  action,  such  defence  may  be  set  up  by  the  grantor  as  a 
defence,  in  an  action  by  the  grantee  on  the  covenants.  Jb. 

8.  Same. — Admintstrator's  Sale. — Misdescription, — Remedy  of  Occupying 
Claimant. — Partition. — Heirs. — In  an  action  by  a  grantee,  as^ainst 
his  grantor,  for  a  breach  of  the  covenant  of  warranty  in  a  deed,  where- 
in the  complaint  alleged  the  eviction  of  the  grantpe  by  a  decree  ren- 
dered in  favor  6f  the  holder  of  the  paramount  title,  in  an  action  against 
both  the  grantor  and  grantee  and  others,  the  defendant  answered  alles- 
ing  that  the  land  in  question  had  formerly  been  owned  in  fee-simple 
by  one  who.  while  seized  thereof,  bad  aied  intestate ;  that  his  ad- 
niiinistrator  had  petitioned  for.  and  obtained,  a  decree  to  sell  said  land 
to  pay  debts,  and  had  accordingly  sold,  conveyed  and  delivered  posses- 
sion of  the  same  to  the  defendant's  grantor  ;  that,  in  making  such 
sale,  the  land  in  question  hud  been  pointed  out  to  the  purchaser,  by 
the  administrator  ;  that,  by  mistake,  the  land  had  been  misdescribed  in 
the  petition,  decree,  report  of  sale  and  conveyance,  so  as  to  describe  a 
tract  never  owned  by  the  intestate  ;  that  such  purchaser,  after  making 
valuable  improvements  thereon,.had  sold  and  conveyed  the  same  to  the 
defendant,  and  he  to  the  plaintiff,  both  deeds  following  such  misde-^ 
scription  ;  that  the  alleged  holder  of  the  paramount  title  obtained  bis 
title  solely  by  virtue  of  a  decree  of  partition  of  the  lands  of  such  intes- 
tate among  parties  claiming  as  heirs  of  such  intestate,  or  their  grantees  ; 
and  that,  in  the  action  resulting  in  the  eviction  of  the  plaintiff,  the  lat- 
ter had  allowed  judgment  to  go  by  default,  and  had  given  no  notice  of 
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that  action  to  this  defendant,  who  was  not  a  party  thereto,  nor  to  such 
suit  for  partition. 

HeUL,  on  demurrer,  that  the  answer  is  sufficient. 

Held,  also,  that,  under  section  625,  2  R.  S.  1876,  p.  257,  such  alleged  para- 
mount holder  could  not,  upon  a  proper  defence,  have  recovered,  until 
he  had  repaid  the  purchase-money  received  by  the  administrator,  with 
interest;  and  that  tnis  plaintiff,  because  he  had  failed  to  defend  or  to  no- 
tify this  defendant,  can  not  recover.  Jb 

CRIMINAL  LAW. 
See  Liquor  Law  ;  Witness. 

1.  Variance.- -In  a  prosecution  for  larceny,  an  allegation  that  there  was 
•*  a  variance  in  the  proof  on  the  trial  and  the  description  of  the  "  chat- 
tel "  named  in  the  indictment,"  is  not  a  statutory  cause  for  a  new  trial ; 
but,  if  the  variance  is  so  great  as  to  show  that  the  defendant  did  not 
steal  the  chattel,  it  may  be  said  that  a  verdict  of  guilty  is  not  sustained 
by  the  evidence.  Evans  v.  State,  68 

2.  Tnll-Oate  on  Turnpike  out  of  Repair.—Siatute  Construed. — Nuisance. — 
The  inevitable  inference  from  section  1  of  the  act  of  March  5th,  1859, 
1  R.  S.  1876,  p.  671,  is,  that  a  turnpike  company  has  no  right  to  main- 
taii\  a  toll-gate  upon  a  part  of  its  road  which  has  remained  out  of  repair 
for  an  unreasonable  time  ;  and  that,  if  such  company  persists  in  main- 
taining a  toll-gate  upon  any  part  of  its  road  so  remaining  out  of  repair, 
such  toll-gate  becomes  an  obstruction  which  may  be  abated  as  a  public 
nuisance.  State  v.  Flannagariy  140 

3.  Same  — The  franchise  of  such  company  in  such  case  lapses,  at  least  until 
the  road  is  duly  put  in  repair.  lb. 

4.  Same. — Breaking  Down  Jbll-OcUe. — A  traveller  who,  without  commit- 
ting a  breach  of  the  peace,  breaks  down  a  toll-gate  so  maintained,  is  not 
guilty  of  the  misdemeanor  defined  in  section  66, 2  R.  S.  1876,  p.  479.  76. 

5.  False  Pretences. — Obtaining  Money  to  Prevent  Arrest.. — One  who  falsely 
represents  to  another,  that  he,  the  former,  is  an  officer  possessed  of  a 
warrant  and  the  power  to  arrest  the  latter  for  a  pretended  crime,  and 
who  thereby  obtains  of  the  latter  any  thing  of  value,  as  a  consideration 
for  not  making  the  arrest,  is  guilty  of  the  crime  dedned  in  section  27  of 
the  felony  act,  2  R.  S.  1876,  p.  486.    See  opinion  for  indictment. 

Perkins  v.  State,  270 

6.  Same. — Representation  which  can  not  Deceive. — A  representatioa  by  the 
defendant,  to  the  party  defrauded,  that  the  former  has  authority  to  com- 
promise the  crime  for  which  he  threatens  to  arrest  the  latter,  is  one 
which  the  latter  is  bound  to  know  is  false.  lb. 

• 

7.  Assault  and  Battery  with  Intent. — Former  Conviction  of  the  Assault  and 

Battery. — histruetion  directing  Acquittal. — Question  of  Law  Reserved. — 
On  the  trial  of  a  defendant  indicted  for  assault  and  battery,  with  intent 
to  murder,  the  court  instructed  the  jury  that,  "  under  the  evidence,  had 
the  defendant  killed*'  the  person  assaulted,  he  '*  would  have  been  guilty 
of  involuntary  manslaughter  ;"  that,  if  they  found  him  euilty  of  the  in- 
tent charged,  "  under  the  evidence  it  would  be  "  the  duty  of  the  court 
**  to  set  the  verdict  aside  ;  "  and  that,  *'  as  it  is  admitted  that  the  de- 
fendant has  been  fined  for  the  assault  and  battery,"  they  should  "  bring 
in  a  verdict  of  not  guilty.'' 
Beld,  on  appeal  by  the  State,  on  a  question  of  law  reserved  as  to  the  cor- 
rectness of  the  instruction,  that  its  correctness  depends  wholly  upon 
the  evidence  in  the  case,  and,  as  that  would  involve  a  decision  by  the  Su- 
preme Court  on  a  matter  of  fact  only,  the  appeal  is  not  authorized  by 
section  119,  2  R.  S.  1876,  p.  406.  StaU  v.  Campbell,  302 

8.  Assault  and  Battery. — Rude  Touching. — Statute  Construed. — An  unlawful 
touching,  in  either  a  rude,  an  insolent  or  an  angry  manner,  constitutes 
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an  assault  and  battery,  under  section  7  of  the  misdemeanor  act,  2  R. 
S.  1876,  p  459.  State  v.  PkUUtf,  d04 

9.  B<i9is  of  Reasonable  Dovbt. — Instrueiion, — II  is  error  to  instruct  the  jury 
trying  a  criminal  prosecution,  that  the  reasonable  doubt  of  euilt,  to  whicu 
the  defendant  is  entitled,  must  be  one  which  **  is  suggested  by,  or  arises 
out  of,  the  proof  made.''  Densmore  v.  State,  d06 

10.  Same.—Chmmon  Sense. — It  is  error  to  instruct  the  jury  that,  in  weigh- 
ing the  evidence  and  arriving  itt  a  verdict,  *'  what  is  called  common 
sense  Is,  perhaps,  the  juror's  l^t  guide."  lb. 

11.  Same. — Court  may  repeat  Evidence,  but  not  aeaume  a  Fact  as  Proved. — 
While,  under  section  113  of  the  criminal  code,  2  R.  S.  1876.  p.  402, 
the  court  may,  in  its  instructions  to  the  jury,  repeat  to  them  the  testi- 
mony of  any  witness  or  witno^os,  it  is  error  to  assume  therein  that  any 
&ct  testified  to  has  been  proved.  16, 

12.  Upon  Disagreement  of  Regular  Jury,  Defendant  may  at  once  be  tried  by 
Special  Jury, — Contmuaiice.-  The  defendant  in  a  criminal  prosecution 
is  not  entitled,  upon  the  failure  of  the  regular  panel  to  agree  upon  u 
verdict  in  his  case,  to  a  continuance,  for  that  reason,  until  the  next  term 
of  court ;  and  the  court  may  at  once,  under  section  3,  2  R.  S.  1876.  p. 
18,  cause  a  special  jury  to  be  empanelled  to  try  him.    Fierce  v.  Skite,  3o4 

18,  Tndicime7it. — Title  of.— Variance. — ^The  title  of  an  indictment  need  not 
contain  the  name  of  the  offence  intended  to  be  charged  in  the  indict- 
ment ;  but  if  it  does,  and  conflicts  with  the  language  of  the  indictment, 
the  latter  will  control.  Howard  v.  State,  401 

14.  Assault,  or  Assault  and  Battery,  with  Intent  to  Murder. — An  indictment 
charged  that,  on,  etc.,  at,  etc..  the  defendant  did  *<  wilftklly,  purposely, 
feloniously  and  of  his  malice  aforethought,  make  an  assault  on  one'* 
M.  B ,  *'  and  then  and  there  with  a  pistol,  *  Which  he  had  and  held 
in  his  hands,  and  said  pistol  *  was  loaded  with  gunpowder  and  a 
leaden  ball,  did  then  and  there  wilfUlly,  feloniouafy,  purposely  and 
of  his  malice  aforethought,  shoot  off  said  pistol  *  at  and  against  the 
said  "  M.  B.,  **with  intent  then  and  there  and  thereby  him,  the^iaid  "  M. 
B., "  purposely/' etc.,  **to  kill  and  murder,"  etc. 

Held,  that,  for  want  of  an  averment  of  the  then  present  ability  of  the  de- 
fendant to  commit  the  injury,  an  assault  is  not  charged. 

HM,  also,  that,  for  want  of  an  averment  that  the  touching  was  unlawful, 
and  in  either  a  rude,  an  insolent,  or  an  angry  manner,  no  assault  and 
battery  is  charged.  lb. 

15.  Desecration  of  the  Sabbath. — Necessity  a  Question^  the  Jtirv. — Instruc- 
tion.— On  the  trial  of  a  prosecution  for  desecnitmg  the  Sabbath  by  the 
performance  of  common  tabor,  the  question  as  to  whether  or  not  the 
performance  of  such  labor  on  the  Sabbath  was  a  work  of  necessity  is 
one  of  fact  for  the  jury,  and  not  one  of  law  for  the  court. 

Edgerion  v.  State,  588 

16.  Same. — Gathering  Food  for  L\ve»Stock. — The  feeding  of  hogs  on  Sun. 
day  is  a  lawful  work  ;  and  if,  according  to  the  circumstances  of  the 
particular  case,  the  usual  and  proper  means  to  feed  them,  according  to 
the  praotice  of  good  husbandry,  was  to  gather  the  necessary  feed  daily 
in  the  field,  haul  it  to  the  feeding  place,  and  there  feed  it  to  them,  such 
work  was  not  unlawful.  lb. 

1 7.  Same.—Harvestitig  Crops. — ^The  harvesting  on  Sunday,  of  **  dead  ripe  " 
wheat,  which  oould  not  be  cut  sooner  and  which  might  be  spoiled  by 
rain  ifleft  until  a  later  day,  is  not  a  desecration  of  the  Sabbath. 

Turner  r.  State,  595 

DAM. 
See  CoHVKYANCK,  1  ;  Watkrcovrbb,  4  to  8. 
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DAMAGES. 
See  Excessive  Damages,  3  ;  Measure  of  Damaobs,  8. 

DECEDENTS'  ESTATES. 
See  County  Clerk  ;  Covenant,  3 ;    Evidence  ;  Judqmbnt,  8 ;   Mort- 
OAOE,  7 ;  Promissory  Note,  6  ;  Replevin,  10 ;  Supreme  Court,  20  ; 
Will,  1. 

1.  Adminietrators  Bond. — Haw  Executed  wheti  there  are  Two  Administra' 
torn. — Construction  of  Statute. — Suit  against  a  Co- Administrator. —  Un- 
der section  19  of  the  decedents'  estates  act.  2  R.  S.  1876,  p.  600,  when- 
ever two  or  more  persons  are.  appointed  executors  or  administrators  of 
a  decedent's  estate,  each  shoula  "execute a 8e;>ara/«  bond,*'  conditioned 
that  he  will  faithfttlly  discharge  his  duties  as  such  executor  or  adminis- 
trator :  and  where  two  persons,  as  co-administrators,  execute  a  single 
bond,  jointly,  with  sureties,  such  bond  must  be  construed  as  if  each  of 
the  principal  obligors  therein  had  thereby  executed  a  separate  bond,  in  the 
same  penalt3\  with  the  same  sureties  and  subject  to  the  same  conditions; 
and  in  such  case,  after  the  resignation  of  his  trust  by  one  of  such  ad- 
ministrators, the  other  may  bring  and  malDtaim  an  action  against  him 
and  his  sureties,  upon  such  bond,  for  breaches  committed  by  him  alone, 
as  upon  his  separate  bond.  State,  ex  rel.,  v.  Wyant,  25 

2.  Same,^Cases  Ooernded.^ Braxton  v.  The  State,  2o  Ind.  82,  Priehard  v. 
The  State,  34  Ind.  137,  and  Moore  v.  T/ie  State,  49  Ind.  668,  are  over- 
ruled,  so  far  as  they  conflict  with  the  decision  in  this  case.  lb. 

Z»  Jurisdiction  of  Circuit  Court  —  Amendment  —  Promissory  Note. — A 
claim  was  filed  against  the  administrator  of  an  estate,  in  the  form  of  an 
open  account  for  money  paid  for  the  decedent.  It  was  entered  upon 
the  appearance  docket,  refused,  and  transferred  to  the  issue  docket.  A 
demurrer  for  the  want  of  facts  was  sustained  to  the  claim.  By  leave  of 
court,  an  amendment  to  the  claim  was  filed,  setting  out  a  prom- 
issory' note  nuide  by  the  deceased  to  the  plaintiff  for  a  larger  amount 
than  the  claim,  but  giving  credits  which  reduced  it  to  the  same  amount, 
and  averring  that  the  consideration  of  the  note  was  money  paid  for  the 
deceased  by  the  plaintiff,  as  stated  in  the  original  claim,  which  was  made 
a  part  of  the  amended  complaint. 

Meld,  that  the  circuit  court  had  jurisdiction  over  the  subject-matter,  and  that 
there  was  no  necessity  for  tne  amendment,  as  the  original  complaint  was 
sufficient.  Ramsey  v.  Fouts,  78 

4.  Amendment  of  Claim,  on  Appointment  of  New  Administrator. — Supreme. 
Court.— Upon  the  appointment  of  u  successor  to  a  former  administra- 
tor  of  un  estate  against  which  a  complaint  is  pending,  the  complaint 
should  be  amended  by  strikine  out  the  name  of  the  former  administra- 
tor, and  inserting  the  name  of  his  successor  ;  but  if  the  latter  appear  to 
the  action,  without  objecting  to  the  complaint  on  that  ground,  tne  Su- 
preme Court  will  deem  such  amendment  to  have  been  made. 

Niblack  V.  Goodman,  174 

6.  Action  against  Administrator  and  Another  siruek  from  Issue  Docket. — 
Refiling  of,  on  Appearance  Docket,  a  New  Action, — Ciiail  Action. — Claim. 
— Continuation  of  Actiofi. — Commencement  of  Actiotu — Appearance. — 
After  the  death  of  a  judgment  debtor,  and  within  twenty  years  after 
the  rendition  of  the  judgment,  a  joint  complaint  against  his  adminis- 
trator and  an  assignee  for  the  benefit  of  his  creditors,  founded  on  the 
judgment,  was  filed  by  the  creditor  with  the  clerk  of  a  circuit  court, 
by  whom  it  was  pluoed  upon  the  isstie  docket,  but  no  summons  was 
issued  until  after  the  expiration  of  the  twenty  years.  Afterward,  on 
the  motion  of  the  administrator,  the  cause  was  struck  from  the  docket 
by  an  order  of  the  court  which  gave  leave  to  the  "  plaintiff  to  file 
his  claim  herein  against  the  estate  of  said  **  decedent,  and  to  *'  have 
the   same  entered  upon  the  appearance  docket."    Subsequently,   the 
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creditor  filed  the  same  complaint,  with  the  name  of  the  defendant 
sisnee  struck  out,  upon  the  appeamnce  docket,  and,  it  not  having  been 
allowed,  it  was  transferred  to  tne  issue  docket,  whereupon  the  admin- 
istrator, more  than  twenty-one  years  and  six  months  after  the  date  of 
the  judgment,  appeared  voluntarily,  and  pleaded  the  statute  of  limita- 
tions. 

Held,  that  the  joint  action  was  a  civil  action,  was  not  commenced  until 
process  issued  therein,  and  was  finaljy  disposed  of  by  the  order  striking 
it  from  the  docket. 

Held^  also,  that  the  filing  of  the  coniplaint  upon  the  appearance  docket  was  not 
a  continuation  of  the  first  action,  but  was  a  now  action,  which  was  not 
commenced  until  the  apj^arance  of  the  administrator  thereto,  and  that 
the  action  was  barred  by  the  statute  of  limitations.  /6. 

6.  Case  Overruled. — Amendment  of  Statutes — The  case  of  Layigdon  ▼.  Ap^ 
pUgatef  5  Ind.  827,  holding  that,  to  be  valid,  amendments  of  a  ^ecttoB 
of  a  statute  must  set  out,  not  onlv  the  section  as  amended,  but  the  sec- 
tion to  be  amended,  was  overruled  by  the  case  of  The  OrtencustU.  etc. 
Turnpike  Co.  v.  The  State,  ex  reU  28  Ind.  382,  which  holds  that  it  u 
sufficient  to  set  out  the  section  in  full,  as  amended.  lb 

7.  Sam^. — Sections  65  and  66 — Amendatory  Acts  of  1858  and  1855. — Ae- 
pealing  act  of  1867. — Renval  of  Onginat  Sfctio?is. — Sections  6  and  7  of 
the  act  of  March  4th,  1853,  Acts  1843,  p.  49,  amending  sections  65  .*tnd 
66  of  the  act  of  June  17th,  1852,  2  R.  S.  1852.  p.  261,  providing  for  the 
settlement  of  decedents'  cs^tates,  were  valid ;  and  therefore  sec- 
tions 1  and  2  of  the  act  of  February  20th,  1855,  Acto  1855,  p.  81,  at- 
tempting to  amend  said  sections  65  and  66  of  said  act  of  June  17th« 
1852,  were  invalid;  but  the  act  of  March  9th,  1867,  1  R.  S.  1876. 
p.  941,  repealing  all  statutes  not  conforming  to  the  overruled  case 
of  Langdon  v.  Applcgaie^  supra,  repealed  said  sections  6  and  7  of  the 
act  of  March  4th,  1853,  and  thereby  revived  said  sections  65  and  66  as 
enacted  in  said  act  of  June  17th,  1852.  lb, 

8.  Same. — Act  of  1877,  as  to  Repeal  of  Repealing  Act,  not  Retroactire. — Tho 
act  of  March  12th,  1877,  Acts  1877,  Spec.  Sess.,  p.  73,  enacting  that  the 
repeal  of  a  repealing  act  shall  not  revive  the  original  act,  is  not  retro- 
active as  to  the  act  of  March  9th,  1867,  supra.-  lb. 

9.  Same. — Claim. — Joinder  of  Parties  Defendants  Unauthorized. — The  law 
does  not  authorize  the  joinder  of  third  persons  as  parties  defendants,  in 
claims  filed  against  a  decedent's  estate.  lb 

10.  Amendment  of  Statutes.— Act  of  1877.— The  act  of  March  13th,  1977. 
Acts  1877,  Spec.  Sess.,  p.  87,  attempting  to  amend  said  section  66  of  the 
decedents*  estates  act,  as  attempted  to  be  amended  by  said  section  2  of 
said  act  of  February  20th,  1855,  is  invalid.  lb. 

11.  Same. — Evidence  without  Plea. — Parties  may  Plead  Specially.— Thoueh^ 
under  section  66  of  tho  decedents*  estates  act.  *-  all  matters  of  valid  de- 
fence, except  set-off.  may  be  given  in  evidence  without  any  special  plea,** 
on  the  trial  of  a  claim  against  an  estate,  yet,  if  the  defendant  elects 
to  plead  specially,  tho  sustaining  of  a  demurrer  to  a  plea  stating  a  good 
defence  is  available  error.  fb. 

12.  Same.—System  of  Practice. — Though  said  sections  1  and  2  of  said  .aot 
of  Feb.  20th,  1855,  supra,  are  invalid,  the  system  of  practice  th^re-in- 
der  is  valid.  /^. 

18.  Petition  lo  sell  Latui  to  Pay  Debts  not  a  Civil  Action.— A  petition  by  an 
administrator,  for  an  order  to  sell  real  estate  to  pay  debts,  is  not  a  civil 
action.  Seionrd  v.  Clark,  2S9 

14.  Stnne. — Apj>eal  to  Supreme  Court,  how  taken. —  Case  overruled.^  An  ap- 
peal by  a  defendant  in  such  proceediiii;.  to  the  Supreme  Court,  is  not  au- 
thorized  by  section  650   of  tho  practice  act,  and  can  be  taken  only  in 
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the  manner,  and  on  the  filing  of  the  bond,  prescribed  by  sections  189 
and  190  of  the  decedents'  estates  act,  2  R.  b.  1876,  p.  657.  Uamlyn  v. 
Nesbii,  87  Ind.  284,  overruled.  Jb, 

16  Same. — Remedy  of  Infant  Defendant, — Appearance  and  Assent  of  Ouar- 
(fian. — Mistake. — Fraud. — Where  an  infant  defendant  in  such  proceed- 
ing has  appeared  thereto  by  his  guardian  or  a  guardian  ad  litem,  who 
has  signiiied  his  assent  in  writing  to  the  sale  of  the  real  estate,  the  only 
remedy  of  the  ward  against  fraud  or  a  niistake  in  such  proceeding  is 
under  sections  176  and  177  of  the  deoedents*  estates  act,  2  li.  S.  1876,  p. 
554,  by  a  direct  suit  to  be  instituted  by  him,  within  three  years  after 
attaining  his  majority.  lb. 

16.  Same.— Judgment — Such  proceeding  is  final,  if  it  be  free  from  fraud 
or  mistake.  lb. 

17.  Appeal  to  Supreme  Court. — Repeal  of  Staiute.^^Common  Pleas  Court.- 
Section  550  of  the  practice  act,  authorizing  appeals  to  the  Supreme 
Court,  was  repealed  by  the  amendatory  act  of  March  14th,  1877,  Acts 
1877,  Spec.  Sess.,  p.  59,  which  went  into  eflTect  on  July  2d,  1877,  so  far 
as  tho  same  provided  for  appeals  from  common  pleas  courts.  '  lb. 

18.  Report  and  Resignation  of  Administrator  not  a  Filial  Settlement. — Actum 
on  Bond. — Res  Adpidieata. — The  final  report  of  an  outgoing  adminis- 
trator or  executor,  resigning  his  trust  before  settlement  of  the  estate  has 
been  completed,  and  the  approval  thereof,  and  his  discharge,  bv  the 
proper  court,  do  not  constitute  the  »*  final  settlement*'  contemplated  bv 
section  116,  2  R.  S.  1876,  p.  637,  of  the  decedents'  estates  act,  and, 
therefore,  are  no  bar  to  an  action  on  the  bond  of  such  administrator  or 
executor.  Parsons  v.  Mi  I  ford,  489 

19.  Same. — Copy  of  Judgment. — A  transcript  of  such  report  and  proceed- 
ings, filed  with  such  answer  in  said  action,  constitutes  no  part  of  the  an- 
swer, lb. 

20.  Same.-' Interlocutory  Order  can  not  be  Attacked  Collaterally.— JnierlocU' 
tory  orders  made  from  time  to  time,  by  the  court,  during  the  settlement 
of  an  estate,  can  not  be  attacked  in  an  action  on  the  bond  of  the  admin- 
istrator or  executor  upon  whose  motion  or  report  such  an  order  was 
made.  Jb. 

21.  Final  Settlement  no  Bar  to  Foreclosure. — CZatm. — The  final  settle- 
ment of  the  estate  of  a  deceased  debtor  is  no  defence  to  an  action  against 
heirs  or  purchasers,  to  foreclose  a  mortgage  executed  by  the  decedent ; 
as  such  mortgage  and  promissory  notes  secured  thereby  need  not  be 
filed  as  claims  against  the  debtor's  estate.       MeCaUam  v.  Pleasants,  542 

22.  Same. — Sale  by  Heirs,  Widow  and  Administrator. — Sale  and  conveyance 
of  the  mortgaged  lands,  by  the  administrator,  the  widow  and  the  heirs 
of  the  deceased  mortgagor,  do  not  affect  the  lien  of  the  mortgage.      lb. 

23.  Administrator's  Settlement,  on  Resignation,  not  a  "  Final  Settlement,**  but 
can  not  be  attacked  Collaterally. — A  final  settlement,  by  the  adminis- 
trator of  the  estate  of  a  decedent,  made  by  him  upon  resigning  his  trust 
while  the  estate  remains  unsettled,  is  not  a  final  settlement  within  the 
meaning  of  section  116  of  the  decedents'  estates  act ;  but  that  settlement 
binds  all  interested  in  such  estate,  as  Xi^  all  matters  embraced  in  the 
report,  until  it  is  set  aside  in  some  direct  proceeding  for  that  purpose, 
and  can  not  be  attacked  collaterally.  Lang  v.  Siaie^  ex  reL,  577 

DEATH. 
See  JuDOMKNT,  1  to  3,  8 ;  Supreme  Coubt,  20. 

DEFECT  OF  PARTIES. 
Sec  Promissory  Note,  6. 

DEFENCE. 
See  Appeal  Boxd  ;  Coyknakt,  2;   Dkcebents'  Estates,  11,  21,  22,28; 
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Ditches  and  Drains,  3  ;   Mines  and  Miking  ;  Psomisbobt  Kots, 
5, 8 ;  Statute  or  Limitations,  2, 12. 

DEMAKD. 
See  RsFLEViN,  1. 

DEMURRER. 
See  Contract,  2  ;  New  Trial,  4  ;  Practice,  8,  6,  8  to  10 ;  Promissory 
Note,  6  ;  Real  Estate,  Action  to  Quiet  Title,  4  ;  Replevin,  4  ; 
Review  of  Judgment,  1  ;  Statute  of  Frauds,  1 ;  Statute  of  Lim- 
itations, 1, 9, 11  ;  Supreme  Court,  7, 16. 

DEMURRER  TO  EVIDENCE. 
/»i/tfrfw<?e.— Where  a  party  to  an  action  on  trial  before  a  jury,  on  the  con- 
clusion of  the  evidence  of  the  oppoRite  parly,  demurs  to  the  evidence, 
every  thing  which  the  evidence  vend*  to  prove,  including  every  fair 
inference,  will  bo  taken  against  him,  and  if  the  jury,  had  it  completed 
the  trial,  might  have  found  a  verdict  against  him,  his  demurrer  should 
be  overruled.  Aihertou  v.  Sugar  Creek,  eic^  T,  P.  Co^  834 

DESCENTS. 
See  Will,  1. 

DESCRIPTION. 
Sec  Covenant,  3  ;  Mistake,  1 ;  Replevin,  9. 

DESECRATION  OP  SABBATH. 
See  Criminal  Law,  15  to  17. 

DIRECTORS. 
See  Turnpike^  1. 

DISMISSAL  OF  ACTION. 
See  Railroad,  8. 

DISMISSAL  OF  APPEAL. 
See  Supreme  Court,  5,  15. 

DITCHES  AND  DRAINS. 

1.  Ohsirtieixon  of.—See.  13,  Act  of  1867,  repealed  by  See,  20,  Act  of  1876.— 
Complaint  for  Damages. — Section  13  of  Ihc  drainage  act  of  March  11th. 
1867,  prescribing  a  penalty  for  the  obstruction  of  any  ditch  or  dram 
constructed  under  the  provisions  of  that  act,  is  repealed  and  super- 
seded by  section  20  of  the  drainage  act  of  March  9th,  1875,  1  K.  S.  1878, 
p.  428  ;  and  therefore  a  complaint  based  on  the  former  section  is  insuf- 
ficient.  Chainhen  v.  Kyle,  206 

2.  Same. — Negligence. —  Wilful  Act. — Common  Law. — A  complaint  alleged 
that  the  defendant  had  *' unlawfully,  negligentlv  and  wilfully  obstructed 
a  ditch  running  across  and  draining  the  lands  of  the  plaintiff  and  de- 
fendant, by  permitting  his  *'  hogs  to  wallow  in  and  fill  up  and  obstruct 
the  ditch,"  and  by  failing  and  refusing  to  clean  the  same  out,  thus 
throwing  the  water  back  upon  the  plaintiff's  land  and  obstructing  said 
ditch  thereon. 

Ueldy  on  demurrer,  that  the  complaint  is  sufficient,  even  at  common  law.     i&. 

8.  tiame,^  Defence. — Order  to  eonstruel  Ditch  can  not  be  attacked  Cotlaier- 
ally.-^-JurisdictiMi. — An  order  of  a  board  of  commissioners,  establishing 
a  ditch,  is  a  final  proceeding  by  a  court  of  competent  Jurisdiction,  and 
irregularity  in  such  proceedings,  to  which  the  defendant  in  an  actios 
for  oDstructing  such  ditch  was  a  party,  is  no  defence  to  such  action.    lb. 

4.  Same. — ConstituHonal  Law.— The  drainage  acts  of  March  lllh,  1867, 
and  March  9th,  1875,  should  be  construM  together;  and,  as  the  latter 
authorizes  the  taking  of  private  property  for~  public  use  only,  the  for- 
mer act  is  not,  as  now   construed,  unconstitutional  on  that  point.      /6. 

DIVORCE. 
1.     Award  of   Child  to  Mother  deprives  Father  of  its  Servire.%^   and  Frees 
him  of  its  Maintenance. — The  awarding  to  the  mother  of  the  custody  of 
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her  minor  child,  on  decreeing  to  her  a  divorce  from  the  father,  deprives 
him  of  all  riffht  to  the  services  of  the  child,  and,  consequently,  frees 
him  from  all  liability  to  the  mother,  for  the  care,  support  and  main- 
tenance of  the  child.  Husband  v.  Huaband,  583 

DOMICILE. 
See  Statute  of  Limitations,  10. 

EASEMENT. 
See  CoNYXYANCE,  1 ;  Watercoubsb,  4  to  8. 

EMINENT  DOMAIN. 
See  DiTCBXD  and  Draiks,  4. 

ESTOPPEL. 

S«e  Chattel  Mobtoaoe  ;  JudombxT,  8,  7  ;  Married  Woman,  2  ;  Real 

Estate,  Action  to  Recover,  1  ;  Specific  Performance. 

EVICTION. 
See  Coyenant,  1. 

EVIDENCE. 
See  Affidavit  ;  Bill  of  Exceptions  ;  Bounty  ;  Decedents'  Estates, 
11  ;  Demurrer  to  Evidence  ;  Infant,  4 ;  Judgment.  8  ;  Mali- 
cious Prosecution,  8 ;  Marriage  Promise;  Measure  of  Value; 
New  Trial,  2,  8  ;  Real  Estate,  Action  to  Recoyer,  2  .  Replevin, 
1,  7  ;  Statute  of  Limitations,  8  ;  Supreme  Court,  2, 3,'  8, 10, 11, 16, 
18,21,23;  Watercourse,  5.  6, 8  ;  Will,  2. 

Action  hy  Wvdow^for  Property  Burned, — Decedents'  Estates, — In  an  action 
to  recover  for  the  value  of  a  dwelling-house  and  certain  personal  prop- 
erty contained  therein,  alleged  to  have  heen  set  on  fire  and  burned 
by  the  defendant,  wherein  the  plaintiff  testified  that  "  some  of  the  things 
came  to  ''  her  from  her  husband,  an  intestate  whose  estate  had  not  been 
administered  upon,  the  defendant  ofi'ered  to  prove,  by  the  clerk  of  the 
court,  that  the  estate  of  the  intestate  was  worth  less  than  five  hundred 
dollars,  and  had  never  been  set  ofi*  to  the  plaintiff. 

HM^  that,  in  the  absence  of  any  evidence,  or  offer  to  prove,  that  some  part 
of  the  burned  property  belonged  to  the  estate  of  the  decedent,  the  evi- 
dence offered  was  immaterial.  Burnett  v.  Overton,  567 

EXCEPTION. 
See  Amendment,  4,  Instructions,  1  ;  Supreme  Court,  12. 

EXCESSIVE  DAMAGES. 
See  Contract,  8;  County  Commissioners,  3;  Supreme  Court,  8. 

EXECUTORS  AND  ADMINISTRATORS. 
See  County  Clerk;  Decedents'  Estates;  Judgment,  8;  Mines  and 
MiNiNo;  Mortgage,  7;  Promissory  Note,  6;   Replevin,  10;  Su- 
preme Court,  20. 

EXECUTION. 
See  Judgment,  6  to  8  ;  Supreme  Court,  5. 

Jjevy.-r-Frioriiy. — Property  Levied  on  and  Left  with  Oionei',  — ReitUvm. — 
Certain  personal  property,  which  had  been  levied  upon  by  a  sheriff  on 
an  execution  against  the  owner,  was  left  in  the  possession  of  the  latter, 
with  privilege  to  sell  the  same,  whereupon  a  constable  levied  upon  a 
part  of  the  same  on  an  execution  aeainst  the  owner. 

HeUL  on  replevin  by  the  sheriff,  against  the  constable,  that  the  levy  of  the 
former  was  void,  while  that  of  the  latter  was  valid. 

Wunderluih  v.  Roberts,  421 

EXTENSION  OF  TIME. 
See  Principal  and  Surety  ;  Promissory  Note,  8. 

FALSE  IMPRISONMENT. 
Violation  of  City   Ordinance. — Judgment. —  Compelling  Prisoner  to  wo7'k  on 
Public  Streets, — A  defendant  against  whom,  for  a  violation  of  a  city  or- 
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dinance,  a  fine  has  been  asBessed,  and  a  simple  judgment  of  imprifonmeni 
until  the  fine  and  costs  are  paid  ha?  been  rendered,  can  not  be  compelled 
to  pay  the  same  by  manual  labor  on  the  streets  ;  and,  if  compelled  to  do 
80,  he  can  maintain  an  action  for  damages  for  false  imprison menL 

Torberl  v.  Lynch,  474 

FALSE  PRETENCES. 
See  CiUMiNAL  Law,  5,  6. 

FEES  AND  SALARIES. 

See  Attorney  Gkmbral. 

• 

County  CUtrk. — No  Per  Diem  for  Attendance  on  Circuit  Court. — ^The  per 
diem  allowance  to  the  clerk,  authorized  by  section  19  of  the  fee  and 
salary  act  of  March  31st,  1879,  AcU  1879,  p.  laO.  is  intended  only  for 
his  attendance  upon  the  superior  and  criminal  courts,  and  not  for  hia 
attendance  in  the  circuit  court ;  and  there  is  now  no  statute  autborizinji^ 
a  per  diem  allowance  to  the  clerk  for  attendance  upon  the  circuit  court. 

Taylor  v.  Board  of  ComnCra,  388 

FINDING. 
See  Bastardy  ;  Special  Finding. 

FOREIGN  CORPORATIONS. 
See  Replevin,  6. 

FOREIGN  INSURANCE  COMPANIES. 
See  Mandate. 

FORGERY. 
See  Mistake,  8. 

FORMER  ADJUDICATION. 
See  Replevin,  1. 

1.  Copy  of  Judgment  need  not  be  pfeaded. — Answer. — Slander. — An  answer 
of  former  adjudication,  in  an  action  for  slander,  need  not  set  out  a  copy 
of  the  judgment  relied  on  lo  a<<tnblish  &uch  plea.  Nor  need  such  answer 
allege  that  such  judgment  remains  in  full  force,  unappealed  from  and 
unreversed.  MuU  v.  McKnighU  525 

2.  SaTfne. — Reply,— The  reversal  of  the  judgment  so  pleaded  should  be  re. 

plied.  lb, 

FORMER  CONVICTION. 
See  Criminal  Law,  7. 

FRAUD. 
See  Decedents'  Estates.   15 ;  Promissory  Note,  5,  8 ;  Real  Estatk. 

Action  to  Quiet  Title,  6. 

FRAUDULENT  CONVEYANCE. 

1.  Priorities,  of  PnrCnership  and  Indinidual  Creditors.  -Partnership  prop- 
erty mus£  be  first  applied  to  the  payment  of  the  partnership  debts,  and 
the  individual  property  of  the  several  partners  to  their  individual  debts  ; 
and  this  rule  applies  where  a  court  of  equity  is  asked  to  set  aside  a 
fraudulent  conveyance  of  real  estate.  Hardy  v.  Mitchell,  485 

2.  Same. — The   fact  that  an   individual  creditor  of  a  partner   foregoes  his 

right  to  have  a  fraudulent  conveyance  of  the  real  estate  of  such  part- 
ner set  aside  gives  a  partnership  creditor  no  right  to  attack  such  con- 
veyance. /6, 

8.  iSa»n<;.— The  only  interest  of  the  partnership  creditor  in  such  case  is 
in  the  residue  of  the  individual  property  over  individual  debts.  lb. 

4.  Same.^  Comptai7it.  — In  a  complaint  by  a  partnership  creditor,  attacking 
an  alleged  fraudulent  conveyance  of  the  individual   real  estate  of  the 

Sartner,  it  would  be  proper  to  aver  that    there    were    no  individual 
ebts.  Jb. 
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6.  Same, — Parties, — An  action  attacking  such  conveyance  might  be  brought 
Jointly  by  partnership  and  individual  creditors.  lb. 

6.  Same.  —  Voluntary  Conveyance, — A  voluntary  conveyance  by  a  partner 
of  his  individual  real  estate,  at  a  time  when  the  partnership  property  is 
sufBcient  to  pay  the  partnership  debts,  is  valid.  Ih, 

7.  Complaint  to  set  Aside. — In  an  action  to  set  aside  an  alleged  fraudulent 
conveyance  of  lands,  the  complaint  should  allege  that,  at  ihe  time  of 
such  conveyance,  the  grantor  had  not  sufficient  other  property  left  for 
the  payment  of  his  debts.  Wiley  v.  Bradley,  660 

GRAMMATICAL  CONSTRUCTION. 
See  Contract,  4. 

GRAVEL  ROAD. 
See  Turnpike. 

GROWING  CROPS. 
See  Conveyance,  2. 

GUARANTY. 
Notice, — Tender, — Where,    in  a  contract  reciting  that  A.  has  assigned  to 

B.  a  certain  judf^ment  bearing  a  specified  rate  of  interest,  C.  and  D. 
guarantee  that  said  judgment  and  interest  shall  be  paid  to  B.,  on  or  be- 
fore a  certain  day,  *'and  in  case  it  is  not  paid  by  tnat  time  wc  guaran- 
tee the  payment  of  three  per  cent,  additional  interest  from  said  date 
until  said  judgment  is  paid, '  such  contract  is  an  absolute  and  original 
contract  on  the  part  of  C.  and  D.,  with  B.,  to  pay  both  judgment  and 
interest ;  and  in  a  complaint  thereon  by  B.  it  is  not  necessary  to  aver  that 

C.  and  1).  had  no'Jce  of  the  non-payment  of  the  judgment,  and  it  is 
not  necessary  that  such  complaint  should  make  an  offer  to  assign  said 
judgment  to  C.  and  D.  Frash  v.  Polk,  65 

GUARDIAN  AND  WARD. 

See  Decedents*  Estates,  15  ;  Prommsort  Note,  6. 

HARMLESS  RULING. 
See  Practice,  1.  4, 10 ;  Promissory  Note,  9 ;  Statutk  of  Limitations,  9. 

HEIR. 

See  Covenant,  8  ;  Decedents*  Estates.  22;  Mines  and  Mining;  Real 

Estate,  Action  to  Quiet  Title,  6  ;  Supreme  Court,  20. 

HIGHWAY. 

1.  User  for  Twenty  Years,  or  Insufficient  Description, — Pleading. — Notice, — 
The  proceedings  contemplated  by  section  45  of  the  highway  act,  1  R.  S. 
1876,  p.  5B4,  to  cause  highways  laid  out  but  insufficiently  described, 
and  highways  used  for  twenty  years  but  not  recorded,  to  be  ascertained, 
descried  and  recorded,  are  summary  in  their  character,  and  may  be 
instituted  and  maintained  by  the  proper  boards  of  county;  commission- 
ers, without  petition  by,  or  notice  to,  any  one.        Oibbons  v.  Copper,  81 

2.  Application  to  be  made  Party, — Petition, — Any  person  competent  to 
sue  may,  bv  petition  or  upon  motion,  make  himself  a  party  to  any 
such  proceeaing  ;  but  no  question  as  to  the  sufficiency  of  a  petition  for 
the  institution  of  such  a  proceeding  can  be  raised.  lb. 

$.  Remedy, — Appeal. — Injuneiion, — Any  person  aggrieved  by  the  final 
action  of  the  board  of  commissioners  may  have  his  remedy  either  by 
injunction  or  appeal,  as  the  circumstances  of  the  case  may  require.    lb, 

HISTORY. 
See  Bounty. 

HUSBAND  AND  WIPE. 
See  Married  Woman  ;  Witness. 

IMPE ACHM  ENT  OP  WITNESS. 
See  New  Trial,  8. 
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INDICTMENT. 
See  Criminal  Law,  18  ;  Liquor  Law,  8,  4, 6. 

INFANCY. 
See  Statute  of  Frauds,  4. 

INFANT. 
See  Dbckdbnts'  Estates,  15  ;  Mortgage,  7. 

1.  Suit  hy. — Removal  of  Next  Friend, — Record. — Supreme  Court, — Under 
section  11  of  the  practice  act,  the  court  may  remove  the  next  friend 
of  an  infant  plaintiff,  and,  where  this  has  been  done,  the  Supreme  Court 
will  presume  in  favor  of  the  correctness  of  the  order  of  removal,  un- 
til the  contrary  be  shown.  Hood  v.  Pearson^  368 

2.  Same. — May  sue  as  Poor  Person. -^Statute  Construed. — Construing  sec- 
tions 11  and  16  of  the  practice  act  together,  an  infant  plaintiff  nas  a 
ri^ht,  upon  a  proi)er  showing,  to  prosecute  his  suit  as  a  poor  person, 
without  a  next  friend.  /6. 

3.  Stiffieieney    of    Affidavit — Waiver. — Brief. — Petition  for     Rehearing. — 

Where,  on  appeal  to  the  Supreme  Court  in  such  case,  the  sufficiency  of 
the  affidavit  constituting  sucn  showing  is  not  questioned  by  the  opposite 
party  in  his  brief^  that  question  is  waived  and  can  not  be  made  ground 
for  a  rehearing.  lb. 

4.  Same  — Such  an  affidavit  is  accepted  as  prima  facie  true,  and  it  need  not 
allege  that  it  contains  all  the  evideaoe  adduced  in  support  of  the  truth 
of  its  allegations.  lb. 

INFORMALITY. 
See  Bastardy  ;  Judoment,  6. 

INJUNCTION. 
See  Affidavit  ;  Common  Schools,  3  ;  Highway,  8. 

1.  Cutting  Growing  Trees, — Trespass. — Remedy. — Injunction  will  lie  to  pre- 
vent the  cutting  of  growing  walnut  trees,  reserved  by  the  owner  of  the 
land  as  a  timber  lot.  Thatcher  v.  Humble,  444 

2.  Same. — Jurisdieiion. — The  proper  circuit  court  has  jurisdiction,  in  such 
action.  lb. 

INSOLVENCY. 
See  Contract,  1  to  8  ;  Mimes  and  Mining,  3. 

INSTRUCTIONS  TO  JURY, 
See  Contract,  4  ;  County  Commissioners,  3  ;  Criminal  Law,  7,  9  to  11, 
15  ;  Malicious  Prosecution,  2  ;  Supreme  Court,  16, 19,  22 ;  Wa- 
tercourse. 

1.  New  T^iaL — histruetiou  of  Jury  during  Voluntary  Absence  of  a  Party. — 

Failure  to  Except. — Where  a  defendant  and  his  counsel  voluntarily  de- 
part duHng  the  closing  argument  of  the  counsel  of  the  opposite  party. 
without  seeking  any  information  as  to  when  the  court  will  instruct  the 
Jury,  and  there  is  no  rule  of  court  in  relation  thereto,  the  fact  that  the 
court  instructs  the  jury  in  their  absence,  on  the  conclusion  of  the  ar- 
gument, is  not  sufficient  ground  for  a  new  trial ;  nor  can  such  party 
avail  himself  of  any  alleged  error  in  the  instructions  given,  without  ex- 
ception, during  his  absence.  Blaeketer  v.  House,  414 

2.  Same.^ Failure  to  Instruct  Fully. — The  alleged   failure  of  the  court  lu 

fully  instruct  the  jury  is  not  cause  for  a  new  trial,  where  additional  in- 
structions are  not  asked.  lb. 

3.  Oral  Modification  of  Instruction  Requested, — It  is  error  in  the  court  lf» 
give,  witli  oral  modifications,  an  instruction  in  writing  submitted  by  a 
party.  Provlnes  v  Heaston,  482 

INTEREST. 
See  Guaranty  ;  Usury. 
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IRREGULARITY. 

See  DiTCHKs  and  Draimb,  3  ;  I^kw  1'rial  ok  Right;  Judgment,  4,  7  ; 
Real  Estate,  Action  to  Quikt  Title  ;  Turnpike,  5. 

JUDGMENT. 
See  Appeal  Bond  ;  Bastardy  ;  Decedents'  Estates,  16, 18  to  28 ;  False 
Imprisonment;  Former  Adjudication  ;  Mortgage,  1,  2;    Princi- 
pal AND  Surety,  2  ;  Replevin,  4  ;  Statute  of  Frauds,  4  ;  Statute 
OP  Limitations,  4  to  6;  Supreme  Court,  12,     20;  Usury. 

1.  Aasiffnment  of,  on  Jusiiee^a  Docket. — Aiiestaiioti  after  Death  of  Judgment 

Plainiijf. — After  the  death  of  the  plaintift*  in  a  judgment  rendered  by 
a  justice  of  the  peace,  the  justice  has  no  power  to  attest  an  assignment 
or  such  judgment,  made  by  the  judgment  plaintiff,  but  nut  attested, 
in  hit  lifetime.  •  Eagle  v.  Rosa,  110 

2.  Same,— Rights  of  Assignee  only  Equitable. — An  assignee,  under  such  cir- 
cumstances, taives  only  an  equitable  title  to  the  judgment.  lb. 

8.  Same. — Note  Sued  by  Owner  in  Name  of  Another, — Evidence. — Attorney, 
— An  assignee,  claiming  by  delivery  merely,  of  a  promissory  note,  ob- 
tained judgment  the? eon,  before  a  justice  of  the  peace,  in  the  name,  but 
without  the  knowledge,  of  one  to  whom,  by  the  endorsements  on  the 
back  of  the  note,  it  appeared  to  belong,  such  assignee  appearing  as  the 
attorney  of  record.  Such  judgment  having  been  subseouently  assigned 
by  the  judgment  plaintiff,  without  the  attestation  of  tne  justice,  to  a 
third  person,  and  such  assignment  having  been  attested  hv  the  justice, 
over  the  protest  of  such  attorney,  after  the  death  of  the  judgment 
plaintiff,  tne  assignee  of  the  judgment  sued  such  attorney  for  the  pro- 
ceeds of  such  judgment,  which  the  defendant  had  received  from  the 
justice,  and  receipted  for  both  as  attorney  and  in  his  own  right  as 
owner. 

Heldf  there  boing  some  evidence  that  the  plaintiff  had  purchased  the  judg- 
ment with  notice  of  the  defendant's  rights,  that  evidence  was  competent 
for  the  defendant,  to  establish  his  ownership  of  the  note  when  it  was  sued 
on.  /&. 

4.  Justice  of  Peace. — Confe.Hsion  without  Affidavit  — A  judgment  rendered 
by  a  justice  of  the  peace,  on  confession,  for  a  sum  within  his  jurisdic- 
tion, without  an  affidavit  by  the  defendant,  though  void  as  to  cred- 
itors, is  valid  between  the  parties.  Mavity  v.  Eastridge,  21 1 

6.  Same. — Informality  does  not  render  Void. — An  entry  of  judgment  in 
such  a  case,  showing  an  appearance  bt  the  defendant  and  his  confession 
of  judgment  for  a  certain  amount,  with  costs  of  confewion  dulv  taxed,  is 
sufficient  without  the  formal  addition  **  It  is  therefore  considered,"  etc. 

lb. 

6.  Same. — Transcript  in  Chmmon  Pleas   Court. — Execution  from   Circuit 

Court. — On  the  abolishing  of  the  common  pleas  court,  the  clerk  of  the 
circuib  court  had  authority  to  issue  executions  on  transcripts  of  judg- 
ments of  justices  of  the  peace,  duly  recorded  and  docketed  in  the  com- 
mon pleas  court.  lb. 

7.  Same. — Execution  without  Affidavit. — SherxJTs  Sale  of  Land  —  EstoppH. — 
An  execution  issued  upon  such  a  transcrijst,  without  an  affidavit  by  the 
judgment  plaintiff  that  the  judgment  is  unpaid,  is  voidable  merely',  and 
not  void  ;  and  a  sale  of  lands  upon  such  execution  is  valid,  though,  be- 
fore sale,  the  judgment  defendant  might  have  had  such  execution  set 
aside.  lb. 

8-  Death  of  Judgment  Plaintiff. — Exeeutton  by  Administrator  laithout  Re- 
moor.— The  administrator  of  a  deceased  judgment  plaintiff  may  have 
execution  without  revivor  of  the  judgment.  lb. 

D.  Effect  of  Appeal  /rom. —Tho  fact  that  a- judgment  has  been  appealed 
from  does  not  destroy  its  validity.  ^    Mull  v.  Mc Knight,  525 
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JUDICIAL  NOTICE. 

See  BouwTY. 

JUDICIAL  SALE. 
See  Covenant,  3 ;  Mistake. 

JURISDICTION. 
See  Dkcedbkts*  Estates,  8;   Ditches  and  Drains,  3;  Ivjuvcnow,  2; 

Railroad,  8. 

JURY. 
See  Amendment,  8,  4 ;  Criminal  Law,  12, 15  ;  Liquor  Law,  6. 

JUSTICE  OF  THE  PEACE. 

See  Ba8tari>y  ;  Judomknt  ;  Rkplevin,  4. 

Sno  Criminal  Law,  3. 

LARCENY. 
See  Criminal  Law,  1. 

LEADING  QUESTION. 
See  Supreme  Court,  17. 

LEASE. 
See  BCiNBs  and  Mining. 

LEGAL  DISABILITIES. 
See  Mortoaob,  7 ;  Review  op  Judgment*  1  ;  Statute  op  FaAUBft,  4  ; 

Supreme  Court,  4. 

LEGATEE. 
See  Replevin,  10 ;  Supreme  Court,  20 ;  Will,  2. 

LEVY. 

See  ExEcn^TioN  ;  Replevin,  7. 

LICENSE. 
See  Chattel  Mortgage. 

LIEN. 
See  Decedents'  Estatps,  22  ;  Execution  ;  Mortgage,  2 ;  Statute  of 

Frauds.  4. 

LIFE-ESTATE. 

See  Will,  1.        ' 

LIQUOR  LAW. 
See  Criminal  Law. 

!•  Sale  io  Minor. — Prosecution  'msiigated  by  Malice. — Rea$onable  Doubt — 
Where,  in  a  prosecution  for  selling  intoxicating  liquor  to  a  minor,  the 
evidence  shows  that  the  prosecution  was  instigated  maliciously  by  a 
third  person,  and  there  is  a  reasonable  doubt  as  to  whether  or  not  the 
sale  was  made  in  the  belief  that  the  minor  was  of  full  age,  a  conviction 
can  not  be  sustained.  Robinius  v.  State,  94 

2.  Sale  io  Inhxicaied  Person.— Indictment. — An  indictment  charged,  that, 
at,  etc.,  on,  eic,  the  defendant  '*  did  unlawfully  sell  to  "  F.  K.  **one  ^ili 
of  intoxicating  liquor  Ht  and  for  the  price  of  ten  cents,  he.  the  said  " 
F.  Km  ••  being  then  and  there  in  u  stale  of  intoxication,  contrary,**  etc. 

Beld^  that  the  indictment  is  sufficient.  Berry  v.  State,  222 

8.  Criminal  Law. — Appeal  after  Pita  of  Ouilly, — Indictment. — A  defendant 
in  a  criminal  prosecution  may  appeal  to  the  Supreme  Court,  from  a 
judgment  rendered  on  his  plea  of  *'  guilty,"  and  there  attack  the  indict- 
ment for  the  first  time.  Arbintrode  v  State,  267 

4.  Samc^Qiianlity. — An  indictment  for  a  violation  of  the  liquor  law 
charged  that  the  defendant,  "on,"  etc., "at,"  etc.,  *'did  then  and  there 
unlawfully  sell  intoxicating  liquor,  to  wit,  one  gill,  to  one"  named  and 
alleged  to  be  a  minor. 

Held,  that,  for  want  of  an  averment  that  the  quantity  sold  was  lees  than  a 
quart  at  a  time,  the  indictment  is  insufficient.  A. 


INDEX.  623 

6.  Belief  of  Juror,-^Challenge  for  Cause. — Where,  on  the  empanelling  of 
a  jury  to  try  a  licensed  liquor  dealer  charged  with  a  violation  of  the 
liquor  law,  a  juror  answers,  on  his  voire  dire^  that  he  belieres  that  a 
licensed  liquor  dealer  is  not  engaged  in  a  legitimate  business,  and  can 
not  be  a  moral  man,  he  is  not  qualified  to  sit  as  a  juror,  though  he 
also  answer  that  he  believes  he  can  give  the  defendant  a  fair  and  im- 
partial trial.  Swigart  v.  Sfnf^.,  287 

6.  SnU  to  Minor. — Quantity.'-' Indictment — An  indictment  for  sol  liner  in- 
toxicating liquor  to  a  minor  must  affirmatively  allege  that  the  qunndty 
so  sold  WHS  less  than  a  quart  at  a  time.  Grupe  v.  Sfatf,  3*/7 

7.  Act  of  1875,  Section  9. —  Violation  of. — Applicable  only  to  Licensed  Deal- 
«r«.'-Section  9  of  the  liquor  law  of  March  17th,  1875.  1  R.  S.  1876,  p. 
869,  prohibiting  the  sale  of  intoxicating  liquor  on  JSundays,  holidays, 
election  days  and  between  the  hours  of  11  p.  m.  and  5  a.  m.,  applied 
only  to  persons  holding  a  license  under  such  act.  State  v.  Christman,  ^28 

8.  Same. — Act  of  1877,  See.  1,  repeals  See.  9,  supra. — Section  9,  supra^  was 
impliedly  repealed  by  section  lof  theaict  of  March  5th,  1877,  Acts  1877, 
Reg.  Sess..  p.  92,  on  the  same  subject.  lb, 

9.  Same. — Primary  Elections. —  When  Act  took  Effect^Sud  act  of  March 
6th,  1877,  prohibits  the  sale  of  intoxicating  liquor  on  primary,  as  well  as 
other,  election  days,  and  went  into  effect  on  July  2d,  1877.  lb, 

LOST  DEED. 
See  Spkcific  Perpormance 

MALICIOUS  PROSECUTION. 

1.  Procuring  Search- Warrant — Bill  of  Rights. — Common  Law. — Section 
1 1  of  the  Bill  of  Rights,  declaring  that  **  no  warrant  shall  issue,  but 
upon  probable  cause,  supported  by  oath  or  affirmation,  and  particularly 
descrioing  the  place  to  be  searched,  and  the  person  or  thing  to  be 
seized,*'  is  but  an  affirmance  of  the  riehts  of  the  citizen,  in  that  par- 
ticular, as  the  same  existed  at  common  law.  Carey  v  Sheets,  375 

2.  Same, — Probable  Cause. — Malice  must  be  Proved. — Instruction. — In  an  ac- 
tion for  maliciously,  and  without  probable  cause,  procuring  the  issue  and 
service  of  a  search-warrant,  it  is  erroneous  to  instruct  the  jury  trying 
the  cause,  that,  if  the  warrant  was  procured  without  probable  cause,  the 
plaintiff  was  entitled  to  a  verdict ;  for  malice  must  also  be  proved, 
though  it  may  be  inferred  from  the  evidence.  lb. 

3.  Same. — Evidence,— It  is  essential  to  the  plaintiff's  right  to  recover  in 
such  cause,  that,  amon^  other  things,  the  search-warrant,  the  affida- 
vit upon  which  it  was  issued,  and  the  record  of  the  proceeding  be  in- 
troduced in  evidence,  or  their  absence  duly  accounted  for.  lb. 

MANDATE. 

Publication  by  Auditor  of  State,  in  Newspapers,  of  Statements  of  Foreign  Inr 
surance  Companies. — His  Selection  Final. — The  auditor  or  state  may  be 
compelled,  by  mandate,  to  proceed  to  exercise  the  authority  conferred 
upon  him  by  that  clause  of  section  1  of  the  amendatory  act  of  March  3d, 
1»77,  Acts  1877.  Reg.  Sess..  p.  65,  directing  him  to  cause  the  publica- 
tion, *'  in  the  two  leading  daily  newspapers  of  the  State  having  the 
largest  general  circulation  therein,"  of  the  semi-annual  statements  of 
foreign  insurance  companies  doing  business  in  this  State.  But  his 
selection  of  such  newspapers  is  final,  and  he  can  not  be  compelled  to 
select  any  particular  newspaper  in  which  to  make  such  publication. 

Holliday  v.  Henderson,  103 

MARRIAGE. 
See  Supreme  Court,  20. 

MARRIAGE  PROMISE. 
Action  for  Bredch.^~Rescission. — Evidence. — In  an  action  for  a  breach  of  a 
promise  to  marry,  evidence  of  a  mutual  rescission  of  the  contract  pri- 
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or  to  the  alleged  breach  is  admiBsible  underiheanswer  of  general  denial. 

SheUenbttrffer  v.  B(ake,  75 

MARRIED  WOMAN. 

See  MoRTQAC)^  7 ;  Promissory  Notb,  2 ;  Statute  op  Frauds,  4 ;  Su- 

PREMK  Court,  4. 

1 .  Contra ef a  oJ\  when  Void. — Separate  Estate. — Act  of  1879  doea  not  Affect 
Frior  Caniraeta, — Under  the  provisions  of  section  6  of  "  An  act  touching 
the  marriage  relation/'  etc.,  1  R.  S.  1876,  p.  560,  a  married  woman 
could  charge  her  separate  estate  in  such  manneras  to  encumber  the  same, 
only  by  an  instrument  in  writing,  signed  and  delivered,  in  which  her 
husband  should  join  ;  and  a  written  contract  executed  by  her  prior  to 
the  passage  of  the  act  of  1879,  '^concerning  married  women,''  Acts  1679, 
p.  ]  00,  by  which  she  acknowledged  herself  indebted  to  a  certain  person, 
in  a  certain  amount,  fur  money,  materials  and  labor  furnished  and 
used  in  improving  her  separate  real  estate,  is  void  in  law,  as  such  act  of 
1879  does  not  give  validity  to  contracts  made  prior  to  its  passage. 

WiUiamsw  Wtllmr.42 

2.  Same.-^Eaioppel  wi  Pais,— A  married  woman  is  not  estopped  by  matter 

in  paia  from  asserting  her  title  to  real  estate  sought  to  be  recovered  from 
her.  Suman  v.  Sprtugate^  115 

MEASURE  OF  DAMAGES. 

See  County  Commissioners,  2 ;  Watercourse,  2. 

MEASURE  OP  VALUE. 
Sheriff's  SaU.^The  price  that  property  would  bring  at  a  sale  on  execution 
id  not  tlM  sole  cj'iterion  of  its  value.  Hardy  v.  MiicheU^  485 

MILL  PRIVILEGE. 
See  Contetance.  1  ;  Watercourse,  4  to  8. 

MINES  AND  MINING. 

1.  Lease. — Action   by  Le.*'Sor\9  Executor,  against  Lessee  and  Assignee,  for 

Rent  — Parties. — Heir. — Complnint. — Abandonment  of  Lease  a  Defence. — 
A  lease  i)t'  certain  lands,  for  mining  the  coal  beneath  its  surface,  provid- 
ed that  the  lessee  should  pav  to  the  lessor  a  certain  sum  for  each  ton 
of  coal  mined  each  year,  and  that,  after  the  first  year,  the  amount  of  the 
rent  should  not  be  less  than  a  specified  sum.  It  also  provided  that  '*  If 
no  coal  is  found  under  said  land,  and  this  lease  is  abandoned,  then 
said  payments  are  not  to  be  made."  The  lessor  having  died  testate,  his 
executor  brought  an  action  on  the  lease,  against  the  lessee  and  one 
to  whom  he  was  alleged  to  have  assigned  in  writing  an  interest  in  the 
lease,  to  recover  for  rents  alleged  to  have  accrued  during  the  second 
year  of  the  lease,  and  in  the  lifetime  of  the  assignee,  avernng  that  the 
defendants  had  paid  to  the  lessor  the  royalty  agreed  on  the  coal  mined 
durine  that  year  by  the  defendants,  being  a  certain  sum  less  than  the 
agreed  minimum  rent. 

Held,  on  demurrer,  that  the  executor,  and  not  the  heir,  was  the  proper  party 
plaintiff. 

Helflt  also,  that  abandonment  of  the  premises  was  matter  of  defence,  and 
need  not  be  negatived  by  the  complaint. 

HeUJU  also,  that  the  assignee  was  liable  jointly  with  the  lessee. 

McDowell  v.  Hemdrixt  513 

2.  Same^ — The  fact  thatsufilcient  coal  could  not  be  mined  to  make  the  roy- 
alty amount  to  the  minimum  rent,  though  it  might  be  ground  for 
abandoning  the  lease,  constitutes  no  defence,  so  long  as  the  defendants 
continue  in  possession,  to  an  action  on  the  lease,  for  the  rent.  lb, 

3.  Same. — Mortgage. — Insolvency. — The  fact  that  the  land  had  been  mort^ 
^aged  prior  to  the  ezecutimi  of  the  lease,  that  the  lessor's  estate  was 
msolvent,  and  that  the  mortgagee  was  threatening  foreclosure,  was  no 
defence  to  an  action  for  the  rent.  Jb. 
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MISDESCRIPTION. 
See  CovxNAMT,  9  ;  3f  istakk. 

MISJOINDER  OF  CAUSES  OF  ACTION. 

See  MoRTGAQE,  5. 

MISJOINDER  OF  PARTIES. 
See  DxcxDENTS*  Estates,  9. 

MISTAKE. 
See  Covenant,  8  ;  Dkckdekts*  Estates,  15. 

1.  Administraior'a  Sale  of  Land  to  pay  Debts. — A  misdescription  in  the 

Setition,  decree  and  deed,  of  lands  sold   by  an   administrator  to  pay 
ebts,  can  not  be  reformed.  Walton  w.  Cox^  1G4 

2.  Promissory  Note. — Mortgage. — Reformation  against  Subsequent  Pur^ 
chaser. — In  an  action  on  a  promissory  note,  and  to  foreclose  a  mort- 
gage on  real  estate,  given  to  secure  payment  of  the  note,  in  which  a 
subsequent  purchaser  of  the  mortgaged  premises  was  a  party  defendant, 
the  complamt  alleged  a  mistake  m  omitting  from  the  note  the  agreed 
rate  of  mtere»t  as"  expressed  in  the  mortgage,  which  was  on  record 
prior  to  the  conveyance  to  such  defendant. 

Bda,  on  demurrer,  that  the  plaintiff  was  entitled  to  reformation. 

•  Leedyv.  Nash,Z\\ 

8.  Payment^  by  Bank,  to  Ettdorsee  n^  Forged  Cheek. — Bepreaentafione  by 
Bank,  io  Endorsee,  before  Endorsement — A  depositor  in  a  certain  bonk 
drew  his  check  on  that  bank,  for  a  certain  amount,  in  favor  of  A.  or 
bearer.  The  amount  of  the  check  having  been  wrongfully  raised,  A. 
presented  the  check,  so  raised,  to  B.,  to  get  it  cashed.  It  being  ailer 
Dan  king  hours,  B.  presetted  the  check  to  the  cashier  of  the  banK,  who 
assured  him  that  the  check  was  good,  and  that  it  would  be  paid  during 
banking  hours.  B.  thereupon  took  an  assignment  of  the  check  from  A., 
and  paid  the  latter  the  amoiHit  thereof,  and  on  the  next  day  the  check 
was  paid  by  the  bank,  which,  on  discovering  the  foi^ery,  of  which  botb 
B.  and  the  bank  were  previously  ignorant,  sued  B.  to  recover  the  amount 
paid  on  ibe  check. 

Held,  that  the  plaintiff  was  entitled  to  recover.  Parlte  \.  Boser,  500 

4.  Same. — Certified  Check. — The  certification  of  a  Check  by  the  bank  on 
which  it  is  drawn  amounts  only  to  an  agreement  that  the  signature  of  the 
drawer  is  genuine,  and  that  be  has  sufficient  funds  topay  the  check.    lb. 

MORTGAGE. 

See  Decedents'  Estates,  21.  22  ;  MiNEts  and  Mining.  3  :  Mistake,  2  ; 

Promissory  Note,  9  ;  Sheriff  s  Sale  :  Supreme  Court,  5,  15. 

1.  Priority. — Mortgage  for  Purchase-Money. — Previous  Jwigment. — Previ' 
ous  Mortgage, — Statute  Construed, — Section  4  of  the  act  concerning 
mortgages.  2  R.  S.  1876,  p.  334,  giving  a  mortgage  for  purchase-money 
priority  over  a  previous  judgment  against  the  purchaser,  does  not  give 
priority  over  previous  mortgage  liens.  Houston  v.  Houston,  276 

2.  Same. — Lien  of  Judgment  may  be  Divested  by  Statute, — The  lien  of  a 
judgment  is  given,  and  may  be  destroyed  or  divested,  by  statute.         fb. 

3.  Sanie.-^Preinous  Mortgage  has  Priority  over  ofie  for  Purefiase- Money. — 

iVb^tce.— If  the  vendor  of  real  estate  ne&:Iects  to  take  a  mortgage  for  un- 
paid purchase-money,  until  after  the  execution  of  a  mortgage  thereon  to 
a  thira  person  for  value  and  without  notice,  his  mortgage  for  purchase- 
money  is  subject  to  the  prior  mortgage.  lb, 

4.  Same. — Foreclosure, — Decree.'^ EguitieSf  inter  se,  of  Subsequent  Purchase 
ers. — Upon  the  foreclosure  of  a  mortgage  covertngseveraf  distinct  tracts 
of  real  estate,  part  of  which  have  been  sold  and  conveyed,  at  different 
dates,  to  different  purchasers,  without  any  assumption*  by  them  of  the 

Vol.  LXVII.— 40 
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mortgage  debt,  and  without  any  agreement  in  relation  thereto,  tbe 
court  should  decree  that  the  tract  yet  owned  by  the  mortgagor  be  first 
sold,  and  that  the  tracts  conveyed  away  by  him  be  sold  inversely  as 
to  the  dates  of  their  conveyance.  lb, 

6.  Same — Joinder  of  several  Prwnissory  Notes  in  One  Paragraph. — The 
joinder,  in  one  paragraph  of  complaint,  of  several  matured  and  unma- 
tured promissory  notes  secured  by  a  mortgage  on  real  estate,  in  an  action 
on  the  notes  and  to  foreclose  the  mortgage,  is  not  error  after  judgment. 

Firesione  v.  Klxck^  309 

6.  Same. — Decree. — Sale  of  several  Parcels  at  once. — On  proof  that  a  s«ile 

in  parcels  would  be  injurious,  the  court  mny  decree  the  sale  of  the 
whole  of  the  mortgaged  premises,  though  consisting  of  distinct  tracts 
or  'lots.  lb, 

7.  By  Executor. — Borrowing  Money  to  pay  DecedenVs  Debts. —  Wxdow  — Ap- 
pearance  of  Infant  by  Attorney. — Notice. — Coverture. — Ratification, — A 
testator  devised  his  real  estate  m  equal  proportions,  in  ft>e  simple,  to  his 
widow  and  their  two  minor  children,  appointing  the  widow  executrix, 
and  devising  the  whole  of  the  real  estate  to  her  until  the  majority  of 
the  youngest  child,  for  the  purpose  of  paying  his  debts  and  supporting 
her  and  the  children  from  the  rents.  Subsequently  she,  as  executrix,  dur- 
ing the  minority  of,  and  without  notice  to,  the  children,  and  during  the 
existence  of  a  second  marriage  relation  entered  into  by  her,  petitioned 
for  and  obtained  an  order  of  court  authorizing  her  to  borrow  money 
to  pay  debts  of  the  estate,  and  to  execute  therefor  her  promissory  note 
and  a  mortgage  on  the  testator's  lands  to  secure  the  same.  She  there- 
upon borrowed  the  money,  and,  without  the  knowledge  or  consent  of 
her  husband,  executed  such  note  and  mortgage,  When  the  children 
attained  their  majority,  they  brought  an  ac^tion  against  the  executrix 
and  the  holder  of  the  note  and  niortgage  to  cancel  the  mortgage  and 
quiet  their  title,  alleging  the  foregoing  facts  in  the  complaint. 

Held,  that  the  mortgage  was  absoluteFy  void  as  against  the  children. 

Held,  also,  that  an  appearance  by  the  infants,  by  jiitorney,  to  resist  the  report 
of  a  master  commissioner  recommending  the  confirmation  of  such  mort- 
gage, does  not  bind  them. 

Held,  also,  that  they  could  not  ratify  such  void  mortgage,  on  attaining  their 
n-ajority. 

Held,  also,  the  contrary  not  being  alleged,  that  it  is  presumed  that  the  widow 
took  under  the  law  and  not  under  the  will.    And,  therefore. — 

HM,  also,  thfct  though  the  widow,  as  executrix,  was  bound  by  such  order  of 
court,  the  mortgage  does  not  bind  her  real  estate. 

Wethenll  v.  Hams,  462 

MURDER. 
See  Criminal  Law,  7, 14. 

NEGLIGENCE. 
See  Ditches  and  Drains,  2 ;  Promissory  Note,  7  ;    Watebcoubss,  2. 

1.  Fall  of  Wall  of  Burnett  House,  during  Contract  to  Rebuild. — Where 
the  owner  of  a  house  which  has  been  burned  leaves  the  walls  thereof 
standing  in  an  unsafe  and  tottering  condition,  he  is  guilty  of  negli- 
gence, and  is  liable  to  an  adjoining  proprietor  for  damages  resulting 
from  the  fall  of  such  walls  upon  the  buildings  of  the  latter;  and  it  is 
no  defence  to  allege  that  the  injury  occurred  while  his  premises  were  in 
the  sole  charge  or  a  skilful  contractor,  under  a  contract  to  rebuild  the 
house.  Sessengut  v.  Posey,  408 

2.  Same.  —  Copy  attached  to  Plenrfing. — A  copy  of  the  contract  to  rebuild 
forms  no  part  of  an  answer  alleging  such  facts.  lb. 

8.  Complaint.  —  Averment  denying  Contributory  Negligence. — Arreat  of 
Judgment, — A  complaint  for  damages  f(>r  alleged  acts  of  negligence  spe- 


INDEX.  627 

cifically  charged,  closed  with  the  words  **all  without  any  fault  on"  the 
plaintiff's  *•  part/' 
Held,  on  motion  in  arrest,  that  contrihutory  negligence   is  sufBciently  de-* 
nied.  City  of  Anderson  v.  Htrvey^  420 

NBWLY-DISCOVERED  EVIDENCE. 
See  New  Trial,  8. 

NEW  PARTIES. 
See  HiaiiWAT,  2  ;  Practice,  6. 

NEW  TRIAL.  * 

See  Affidavit;    County  Commission rr8,  3;   Criminal  Law,  1  ;    In- 
structions ;  Supreme  Court,  1, 11, 17, 19, 22. 

1.  Assignment  of  Error. ---Supreme  Court — An  alleged  error  in  overruling 
an  objection  to  evidence  is  merely  a  cause  for  a  new  trial,  and  is  not 
assignable  in  the  Supreme  Court  as  error.  Evans  v.  State,  68 

2.  Evitlenee  must  be  Pointed  Ott<.— Where  a  party  complains  of  an 
alleged  erroneous  ruling  of  the  court  trying  the  cause,  either  in  the 
admission  or  exclusion  of  evidence  offered,  he  must  point  out  with  rea- 
sonable certainty,  in  his  motion  for  a  new  trial,  the  particular  evidence 
so  admitted  or  excluded.  lb, 

3.  Newly- Discovered  Evidence. — Impeachment — It  is  a  general  rule,  that 
a  new  trial  will  not  be  eranted  for  the  admission  of  newly-discoverod 
evidence  to  impeach  the  testimony  of  a  witness  in  the  former  trial, 
either  by  showing  that  the  reputation  of  such  witness  for  truth  was  bad 
or  that  the  evidence  given  by  him  was  false.  lb. 

4.  Erroneotts  Ruling  on  Demurrer. — An  erroneous  ruling  upon  a  demurrer 
to  a  pleading  is  not  ground  for  a  new  trial.  Dams  v.  Poolt  425 

5.  A  new  trial  must  be  applied  for  at  the  term  at  which  the  cause  was 
tried,  unless  asked  for  causes  discovered  afterward.     Smith  v.  Little^  549 

NEW  TRIAL  OF  RIGHT. 
See  Real  Estate,  Action  to  Quiet  Title,  2. 

NOTICE. 
See  Chattel  Mortgage  ;    Covenant,  1,  2 ;  Guaranty  j  Highway  ; 
Mortgage,  8,  7 ;  Principal  and  Surety,  1  ;  Real  Estate,  Action 
to  Quiet  Title,  5  ;  Statute  of  Frauds,  4  ;  Supreme  Court,  15. 

NUISANCE. 
See  Criminal  Law,  2  ;  Railroad,  1. 

OCCUPYING  CLAIMANT. 

See  Covenant.  3. 

PARENT  AND  CHILD. 
See  Divorce. 

PARTIES. 
See  Contract,  2  ;  Convi?yance,  1  ;  Decedents*  Estates.  1,  9 ;  Fraudu- 
lent Conveyance,  5 ;  Mines  and  Miking  ;  New  Parties  ;  Prac- 
TicF.,  5  ;  Promissory  Note,  6  ;  Replevin,  10. 

PARTITION. 
See  Covenant,  3 ;  Real  Estate,  Action  to  Quiet  Title  ;  Specific 
Performance  ;  Statute  of  Frauds,  6;  Statute  of  Limitations.  3. 

1.  AppeaL — Supreme  Court — Practice. — Under  section  626  of  the  practice 
act,  an  appeal  lies  to  the  Supreme  Court,  from  the  judgment  of  the 
circuit  court,  decreeing  the  partition  of  lands.     Randies  y^  Randies,  434 

2.  Same. — Appeal  Bond  merely  Stays  Exeaihon. — Where,  on  such  appeal, 
an  appeal  Dond  is  duly  filed,  the  only  effect  is  to  stay  execution  for 
costs.  .    76. 

8.  Same. — Recovery  of  Partitioned  Land,  during  Pendency  of  Appeal. — One 
to  whom  land  has  been  duly  set  off  and  conveyed,  pursuant  to  a  decree 
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of  partition,  may  recover  possession  thereof  fVom  a  co-party  in  socli  par- 
tition suit,  who  holds  without  authority  from  the  former,  even  during 
the  pendency  of  an  appeal  by  the  latter,  to  the  Supreme  Court,  firom 
such  judgment,  and  even  though  an  Hppeal  bond  has  been  filed.  lb, 

PARTNERSHIP. 

See  Fraudulent  Coyv£YAKCE  ;  Replevin,  7. 

Complaini  by  Partner  agnin^t  CaffariHer%  after  Dissolution  of  Copartnershtp, 
— A  complaint  by  a  member  iff  a  copartnership,  agninst  the  other  mem* 
bers,  to  recover  from  the  defendants  their  proportion  of  a  debt  due  to 

/  the  plaintiff  from  the  copartnership,  for  good^  sold  and  delivered  u»  the 
latter  by  the  fc»rnier,  alleged  that  the  affain  of  the  copartnership  -'  had 
all  been  closed  up,'  uii  of  its  debts  except  the  one  in  suit  paid,  and 
its  assets  exhausted. 

Held,  on  demurrer^  that  the  complaint  is  suflBicient.  Dale  v.  Thonms,  570 

PAYMENT. 
See  PwycTPAL  and  Surety.  3 ;  Promissory  Note.  2.  3 ;  Statute  of 
Frauds,  3  i  Statute   of    Limitations,    13 ;  Suprsmb  Court.  5  -, 
Usury. 

PERFORMANCE. 
See  Statute  of  Frauds,  1.  3.  4,  5. 

PETITION  FOR  REHEARING. 
See  Infant,  3. 

PLEAMNG. 

See  Affidavit  :  Amendment  ;  Appeal  Bond;  Cownakt.  1,  3;  Dece- 
dents' Estates^  3.  4,  11.  18,  19^  21 ;  Ditches  and  Drains.  1  to3  ; 
Former  Adjudication  ;  Fraubulent  Conyetavcb,  4,  7  ;  Guaran- 
ty ;  Highway,  1  ;  Mines  and  Mining  <;  Negligence,  2,  3:  New 
Trial,  4  ;  Partnership  ;  Practice  :  Principal  and  Surety  ; 
Promis-sory  Note,  3,  4,  6.  8,  9  ;  Real  Estate,  Action  to  Quiet  Ti- 
tle, 1.  3,  4,  7:  Replevin,  1,  4,  5,  7.  9-,  Review  of  Judgment; 
Statute  of  Frauds,  I :  Statute  o*  Limitations,  1  to  3,  9.  U  :  Su- 
preme Court,  5  to  7,  Iti  :  Watercourse,  5,  6. 

1.  C&ntraeL — f*rrgunmtum,-^A  contract  declared  tipon  in  a  complaiat  is 
presumed,  whore  tne  contrary  is  not  alleged,  to  be  inereYy  verbal. 

Suftmn  v.  Spmtffnte,  115 

2.  Defective  Paragraph  not  Aided  'by  Htferenee  to  Another, — As  a  ceneral 
rule,  defective  a11eg:ations  in  a  paragraph  of  a  pleading  can  not  t>e  aid- 
ed hy  reference  to  the  allegations  ot  a&ocher  paragraph. 

Smxlh  V.  LitUe.  549 

8.     Partial  Answer  to   Entire  CcmpUnnL^-K  paragraph  of  answer,  pur- 

Sorting  but   failing  U»  answer  the  whole  complaint,  is  insufficient  on 
emurrer.  lb. 

POLICE  REGULATION. 
Sec  Raii.ro A.D,  1. 

POSSESSION. 
See  Statut*:  of  Frauds.  4,  5. 

PRACTICE. 
See  Affidavit  ;    Amendment,   Decedents*  Estates.  4,  6.  9.  11, 12.  14, 
15, 17  :  Demurrer  to  Evidence  ;  New  Trial  ;  Partition  ;  Stat- 
ute  of  Frauds,  1,  2 ;  Statute  or  Limit ATiOKa,  S,8,  9, 12 ;  ^>uprbmk 
Court 

1.  H^rvUess  Error. — Fftfocftn^ —Where  erery  material  iW^  set  up  in  a 
paragraph  of  miswer  may  h*^  given  ni  evidence  abder  the  Answer  of 
general  denial,  wbioh  is  pleaded,  the  striking  out  of  such  para$;rapb  is 
a  harmless  ruling  SheUenbarg^r  \\  BUii^,  75 

2.  Ooing  to   (TruU  vnfhoiU  /sffc«  -om  .<l9uw«r.— IFinver,— Thoiigih  a  defend- 
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ftnt  ifl  aol  bound  to  go  into  trial  until  issue  is  Joined  upon  the  answer, 
vet,  if  be  does,  he  thereby  waives  bis  right,  and  the  answer  is  deemed  to 
be  in  issue  as  by  the  general  deniaL  Houston  v,  Houston.  276 

8.  Plsadimg.'^Demurrsr. — A  demurrer  directed  generally  to  a  pleading 
consisting  of  several  paragraphs  should  be  overruled,  if  nny  of  them 
be  sufficient.  Rout  v.  Woods,  319 

4.  AMti)n  to  Strike  out  Surplusage. — Harmless  Ruling. — The  overruling  of 
a  motion  to  strike  mere  surplusage  out  of  a  pleading  is  harmless.        lb. 

5.  Sinking  out  Additional  Pitndwg. — Aw  Parties. — Sct-Off. — Discretion  of 
Oofcr^— After  the  issues  in  ii  cause  had  been  settled,  a  change  of  venud 
taken  and  perfected,  and  several  continuances  h^,  it  was  within  th-.* 
discretitm  oX  the  court  to  strike  out  an  additional  paragraph  of  answer, 
then  filed  with  leave,  making  a  codefendunt  in  order  that  ihey  might 
plead,  as  a  set-off  against  the' plaintiff,  a  debt  due  from  him  to  them.  lb 

6.  Reconsidertttton  oj  Ruling  on  Deni**rrer^  after  Withdrawal  of  Qeneral 
Denial.  —The  court  having  sustained  a  demurrer,  for  ineufficienc3^  to 
th<^  affirmaiivo  paraeraphs  of  an  answer,  to  which  the  defendant  ex- 
cepted, he  then  withdrew  his  eeneral  denial,  whereupon  the  court  recon- 
sidered its  previous  action  and  overruled  said  demurrer,  to  which  the 
defendant  excepted. 

S^ld,  that  the  action  of  the  court  was  not  error. 

Atfierton  v.  Sugar  Creek,  etc ,  T.  P.  Co.,  334 

7.  Trial  toithout  Issue. —  Waiver, — A  party,  who  goes  into  trial  without 
requiring  the  formation  of  an  issue  upon  an  affirmative  pleading  filed 
by  him,  waives  issue,  and  the  pleading  is  deemed  as  controverted. 

Dacis  V.  PooL  423 

8.  Demurrer. — "  Legal  Caflaciitf  to  Sue.'r^  A.  demnrrer  to  a  complaint  for 
alleged  want  of  "legal  capacity  "in  the  plaintiff  to  sue  presents  ques- 
tions only  as  to  some  legal  disability,  as  mfancy,  idioc}^  or  coverture. 

Dale  v.  Thomas,  670 

9.  Same. —  C/inc^rtom^.— Uncertainty  in  a  pleading  statin?  a  good  cause 
of  action  or  defence  is  reached,  not  by  demurrer,  but  by  a  motion  to 
make  certain.  Tb. 

10.  Pleading.-^  Harmless  Ruling  on  Demurrer, — The  sustaining  of  a    de 
murrer  to  a  paragraph  of  a  pleading  is  harmless,  if  the  material  facts 
alleged  therein  are  admissible  in  evidence  under  a  remaining  para- 
graph. Chrisiman  v.  Perrtit,  586 

PRESUMPTION. 
See  Amjcxdment.  2  ;  Pleading,  1  ;  Suprkmk  Ck>UBT,  14. 

PBIMARY  ELECTION. 
See  Liquor  Law,  9. 

PRINCIPAL  AND  AGENT. 
See  AosKCY  ;  County  Commissionbbs^ 

PRINCIPAL  AND  SURETY. 
See  County  Clcrk  ;  Dbcbdents'  Et^TATxa,  1,  2  4  Promissory  Note,  3. 

1.  Exte}won  of  Time. — Notice  of  Suretyship. — In  an  action  by  the  payee, 
again»t  joint  makers,  on  a  promissory  note,  an  answer  by  one  of  the 
defendants,  allegine  that  be  was  only  surety  for  his  co-maker,  and  that 
the  plaintiff,  after  ine  maturity  of  the  note,in  consideration  of  interest 
paidf  in  advance,  had  agreed  with  the  principal,  without  the  knowled«;o 
or  consent  of  the  suret)',  to  extend  the  time  of  payment  for  a  definite 
period,  i.s  insufficient  for  want  of  an  allc£;ation  that  the  payee,  when 
nc  made  such  aj^reement  for  extension  of  thne,  had  notice  of  the  rela- 
tion of  principal  and  surety  betxvr»en  the  makers. 

McCloakeu  v.  huiianapobs.  etc,,  Ununiy  86 

2.  Same. — Judgment  on  Pleadings,  over  Verdict. — Though   no  demurrer  be 
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filed  to  such  answer,  and  its  averments  be  fully  proved,  the  plaintiff  is 
entitled  to  Judgment  in  his  favor,  oven  over  a  verdict  against  him.    Pf. 

3.  Extension  of  Time. — Inference  from  Credit  on  Note. — Payment, — Where, 

in  an  action  on  a  promissory  note,  a  surety  thereon  alleges  an  exten- 
sion of  time  as  a  defence,  an  inference,  drawn  from  a  general  endorse- 
ment on  the  note  of  a  credit,  that  such  credit  was  for  interest  in  ad- 
vance, is  not  sufficient  to  overcome  positive  evidence  that  no  extension 
was  granted  and  no  interest  in  advance  paid.  BiUterfield  v.  Trittipo,ZSS 

4.  Extension  of  Time. — An  answer  by  a  co- surety,  in   an   action   by  the 

payee,  against  the  principal  maker  and  his  sureties,  on  a  promissory 
note,  alleging  ^  extension  of  the  time  of  payment,  granted  by  the 
payee  to  the  pnbcipal,  but  failing  to  allege  tnat  such  extension  was  for 
a  definite  time  and  without  the  knowledge  of  such  surety,  is  insufficient. 

Fraiher  v.  Iroung,  480 

6.  Conversion  of  Collateral  Security. — The  misappropriation,  by  a  surety, 
of  property  delivered  to  him  by  his  principal  as  collateral  security,  is  no 
deience  to  an  action  by  the  creditor,  against  a  co-surety,  for  the  debt.    76. 

6.  Surety'' H  Rights  ayainst  Principal  can  not  delay  Creditor. — The  cross  action 
in  favor  of  a  surety  against  his  principal,  authorized  by  section  674 
of  the  practice  act,  2  R.  S.  1876,  p.  277,  can  not  delay  the  action  of  the 
creditor  against  the  surety.  Christnan  v.  Perrin,  586 

7.  Exte7Uiion  of  Time. — An  answer  by  a  surety,  alleging  an  indefinite  exten- 
sion of  the  time  of  pavment  without  his  knowledge,  on  agreement  be- 
tween the  creditor  ancf  principal,  is  insufficient.  lb. 

PRIORITY. 
See  Execution  ;  Fraudulknt  Convbyance  ;  Mobtgaqx,  1  to  4 ;  Stat- 
ute OF  Frauds,  4. 

PROCESS. 
See  Affidavit  ;    Decedents*  Estates,  5 ;    Highway,  1 ;   Statute  of 

Limitations,  10 ;  Supreme  Court,  16. 

PROMISSORY  NOTE. 
See  Decedents*  Estates,  8, 21 ;  Jitdgmknt,  3 ;  Mistake,  2  ;  Mortgage,  5; 

Principal  and  Surety  ;  Railroad,  2 ;  Replevin,  9 ;  Supremb 
Court,  18  ';  Usury. 

1.  Attorney's  Fees. — A  stipulation  in  a  promissory  note,  by  which  the 
makers  "agree  to  pay  attorney's  fees  for  collecting  the  same,*'  is  valid. 

Tuley  V.  MeClung,  10 

2.  Married  Woman.— Payment— Law  Merchant. — The  taking  of  the  note 
of  a  married  woman,  for  her  husband's  debt,  can  not  operate  as  pay- 
ment of  such  debt,  though  payable  at  a  bank  in  this  State. 

Little  V.  American^  etc.,  Co.,  67 

8.  Payment. — Elxtension  of  time  of  Bond,  by  executing  Promissory  Note. — 
Principal  and  Surety. — In  an  action  by  the  obligee,  asamst  the  principal 
and  surety,  on  a  penal  bond  executed  to  secure  the  faithful  accounting 
of  the  principal  to  the  obligee,  for  moneys  which  came  into  the  han<£ 
of  the  former  as  an  agent  of  the  latter,  the  surety  answered  separately, 
alleging  that,  on  a  settlement  between  his  principal  and  the  obligee,  the 
former  executed  to  the  latter  his  promissory  note  for  the  amount  due^ 
payable  thereafter,  without  the  knowledge  or  consent  of  the  surety. 

Held.,  on  demurrer,  that,  for  want  of  an  allegation  that  the  note  was  payable 
in  bank,  the  answer  is  bad  as  a  plea  of  payment. 

Held,  also,  that,  for  want  of  an  averment  that  there  was  a  contract  made  for 
extending  the  time  of  payment,  the  answer  is  bad  as  a  plea  of  extension 
of  time.  Lindeman  v.  RosenfiM,  246 

4.  Same. — Law  of  Keiitucky. — The  plaintiff  in  such  action  replied  that  the 
note  was  executed  without  consideration  and  bore  no  interest ;  that  it  was 
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executed  in  the  State  of  Kentucky,  payable  at  a  bank  therein  ;  that,  by 
the  law  of  that  ^:)tate,  such  notes  were  not  governed  by  the  law  mer- 
chantf  unless  endorse  to  a  bank  of  that  State  ;  and  that  it  had  not 
been  so  endorsed. 
Heldy  on  demurrer,  that  the  reply  was  sufficient.  lb. 

b.  Payable  in  Bank. — Action  by  Endorsee. — Fraud  on  Maker  no  defence. — 
Fraud  practised  by  the  payee,  on  the  maker,  iii  obtaining  the  execu- 
tion of  a  promissory  note  payable  in  bank,  is  no  defence  to  an  action 
thereon  by  an  endorsee  who  is  not  alleged  not  to  be  a  bona  fide  endorsee 
for   value  iind   before  maturity.  Firnl  NaVl  B  A;  etc.,  v.  Lotion.  256 

6.  Assignment  by   Endorsement. — Complaint  by  Ward,  ofi  Note  assigned  tn 

Cruardian. — Defect  of  Parties  Defendants. —  Waiver. — Demurrer. — Exec- 
utors and  Administrators. — In  un  action  on  a  promissory  note,  against 
the  maker,  by  one  claiming  under  nn  assignment  of  the  note,  the  com- 
plaint alleged  that  the  payee  had  assigned  the  note  "  in  writing,"  to 
A.,  the  plaintiff's  guardian,  since  deceased  ;  that  such  guardian  had 
accepted  such  assignment  in  his  capacity  as  guardian  ;  and  that  the 
plaintiif  had  attained  majority.  Copies  of  the  note  and  assignment 
were  made  part  of  the  complaint.  The  assignment  read  *'  For  value  re- 
ceived, I  assign  the  unthm  to  *  A.,  and  was  signed  by  the  payee. 

Held,  on  demurrer  for  not  joining  the  payee  as  a  defendant,  that  the  com- 
plaint shows  that  the  assignment  was  "  by  endursement  in  writing.'' 

Held  also,  that,  though  the  complaint  was  defective,  on  proper  demurrer, 
for  not  joining  the  representatives  of  the  decedent  as  defendants,  such 
defect  is  not  presented  by  demurrer  for  insufficiency. 

Held,  also,  on  demurrer  for  insufficiency,  that  the  complaint  shows  a  right 
of  action  in  the  plaintiff.  Leedy  v.  Nash,  311 

7.  Pai/able  in   Bank. — Negligence. — Rights  of  Bona  Fide  Endorsee. — One 

who,  supposing  that  ho  is  authorizing  liis  name  to  be  signed  to  a  sim- 
ple acceptance  of  an  appointment  as  an  agent,  authorizes  the  signing 
of  his  name  to  a  promissory  note  payable  in  banfr,  is  guilty  of  negli- 
gence, and  is  liable  to  a  bona  fide  endorsee  of  such  note  for  value  and 
before  maturity.  -  Indiana  Nafl  B*k  v.  Wecke7'ly,  345 

8.  Breach  of  Covenant. — Fraud  of  Payee. — In  an  action  on  a  promissory 
note  not  payable  in  bank,  by  an  endorsee,  against  the  maker  and  a 
third  person,  the  maker  answered  that  the  note  in  suit  was  given  sole- 
ly fnr  purchase-money  of  land  conveyed  by  the  payee,  to  the  maker, 
by  warranty  deed  ;  that,  prior  to  such  conveyance,  the  land  ha,d  been 
subject  to  a  mortgage  for  purchase-money  owing  from  the  payee  to 
this  codefendant,  but  that  the  payee  had  fraudulently  procured  a  re- 
lease of  the  mortgage,  and  had  then  conveyed,  as  aforesaid,  to  the  mak- 
er ;  that  the  payee  had  subsequently  assigned  the  note  in  suit  to  the 
plaintiff,  for  a  pre-existing  debt  ;  that  subseouently  this  codefendant, 
in  an  action  against  ^he  payee  and  maker,  haa  recovered  a  judgment 
subjecting  the  unpaid  purchase-money  evidenced  by  the  note  in  suit  to 
the  payment  of  the  debt  due  from  the  payee  to  this  codefendant ;  and 
that  the  plaintiff  had  due  notice  to  appear  to  that  action.  The  code- 
fendant set  up  said  judgment  as  a  defence. 

Held,  on  demurrer,  that  the  answers  were  sufficient.     Beagari  v.  Burton,  347 

9.  Harmless  Ruling  on  Demurrer^ — Where,  in  an  action  by  an  assignee,  on  a 
promissory  note  and  to  foreclose  a  mortgage,  trial  is  had  on  the  issue 
formed  by  the  answer  of  i^enernl  denial,  the  sustaining  of  a  demurrer 
to  an  argumentative  denial  of  the  assignment  of  the  note  and  mortgage 
is  harmless.  McCallam  v.  Pleasants,  542 

QUESTION  OF  LAW  RESERVED. 
See  Criminal  Law,  7. 

QUO  WARRANTO 
See  CoMUON  Schools  ;  Turnpikk,  6. 
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RAILROAD. 

1.  Police  Regtdaticm. — Nuiaanee. — Constitutional  Law. — Section  1  of  the  act 
of  March  29th,  1879,  Acis  1879,  p.  173,  provides,  in  fiulntance,  that  it 
shall  be  the  duty  of  ali  railroad  companies,  operating  in  this  State,  to 
have  attached  to  everv  locomotive  engine  a  proper  whistle,  and  that 
such  whistle  *' shall,  when  such  engine  approaches  the  crossing  of  any 
turnpike  or  other  public  highway  in  this  State,  and  when  such  engine  u 
not  less  than  eighty,  nor  more  than  one  hundred  rods  from  such  cross- 
ing," be  sounded  "  continuously,  from  the  time  of  sounding  such  whistle 
until  such  engine  shall  hare  fully  passed  such  crossing."  It  further 
provides  that  it  shall  not  be  so  construed  as  to  interfere  with  any  city 
ordinance  which  has  been  or  may  be  passed,  regulating  the  management 
or  running  of  such  engine  or  railroad  within  the  limits  of  such  c*ity. 

HeU  that  this  statute  is  a  police  regulation,  clearlv  within  the  scope  of  legis- 
lative authority,  and  is  co:istitutiona1  and  valid. 

HM^  also,  that  tlie  Legislature  may,  when  deemed  necessary  for  the  public 
good,  permi:  or  require  that  to  .be  done  which  would,  on  common-law 
principles  and  without  the  statute,  be  deemed  a  nuisance. 

HeUL,  also,  that,  where  a  law  is  unconstitutional,  the  courts  will  hold  it  void, 
but  upon  no  other  ground  can  it  be  disregarded. 

P.,  C.  i  Si.  L.  R.  W.  Co,  V.  Broicn,  46 

2.  Promi88ory  Note, — Railroad^  when  *•  Complefedy — It  was  stipulated  m  a 
promissory  note,  given  for  common  capital  stock  in  a  certain  railruad. 
that  the  maker,  ror  the  purpose  of  aiding  in  the  construction  of  said  rail- 
road, and  in  consideration  thereof,  promised  to  pay,  upon  the  arrival  of 
the  first  train  of  cars  on  said  road  at  a  certain  place,  to  the  order  of 
the  railroad  companv,  at  a  bank  in  this  State,  a  certain  sum  of  money  ; 
and  that  if  said  road  was  not  completed  by  a  certain  day,  and  the  cars 
running  to  said  place,  snid  note  shuuld  be  null  and  void.  In  a  suit  upon 
the  note,  by  the  assignee  of  the  payee  thereof,  the  evidence  showed  uiat 
the  cars  which  ran  to  the  place  and  on  the  day  mentioned  in  the  note 
were  not  run  of  er  the  located  and  established  line  of  the  road,  but  over 
a  temporary  track  laid  down  for  the  purpose,  and  that  it  was  four  months 
after  that  day  before  the  cars  were  running  to  said  place  on  paid  road. 

HM,  that  it  was  not  necessary  that  the  road  should  be  perfect  and  finished 
in  every  particular,  and  its  track  well  ballasted ;  but  it  should  have  been 
so  far  completed  on  its  located  and  established  line,  that  the  cars  might 
have  been  and  were  run,  as  stipulated  in  the  note,  and  with  reasonable 
regularity  thereafter. 

Held^  also,  that  the  road  was  not  completed,  within  the  meaning  of  the  note, 
and  that  it  was  therefore  void.  Freeman  v.  MaUoek,  99 

8.  Stock  killed. ^Juriseiictiofi  of  Circuit  Court — Dismissal  of  Action  after 
VerdtcL — If,  upon  the  trial  of  an  action  originating  in  the  circuit  court, 
against  a  railroad  comnany,  to  recover  under  the  statute,  1  R.  S.  1876, 
p.  762,  for  stock  killea  on  the  defendant's  mil  road,  the  jury  find  that 
the  value  of  the  stock  killed  was  less  than  fifty  dollars,  the  court  should 
at  once  dismiss  the  cause,  notwithstanding  the  fact  that  the  complaint 
alleges  such  value  to  have  been  in  excess  of  fifty  dollars. 

L.,  y.  Ai^  a  R.   W.  Co.  V.  Johnsm^  646 

4.  Condition  on  Ticket. — Complaint  for  Carrying  Passenger  past  Staiio>i. — 
The  words  **  good  on  passenger  trains  only.*'  contained  on  a  ticket 
issued  and  sold  by  a  railroad  company  to  a  passenger,  do  not  amount 
to  an  agreement  that  all  of  its  passenger  trains  will  s'op  at  the  stations 
designated  on  the  ticket.  And,  in  an  action  by  the  passenger,  against 
the  company,  to  recover  damages  for  carrying  him  past  his  destination 
named  on  such  ticket,  the  complaint  should  aver  that  the  train  <m 
which  ho  was  so  carried  was  one  which,  under  the  regulations  of  the 
company,  should  have  stopped  at  that  station. 

O  i  M.  R.  W,  Co.  V.  Swarthout,  667 
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BATIFICATION. 
See  Mo&TOAGE,  7  ;  SursEics  GoDrBT»  18. 

REAL  ESTATB,  ACTION  TO  QUIET  TITLE. 

1.  PartUwn, — (hmnlaint — ^A  comptftint  demandine  partition  of  a  certain 
tract  of  land  alleged  the  respective  interests  therein  of  the  plaintiff 
and  defendant,  but,  averriiurthat  the  latter  claimed  title  to  the  whole, 
demanded  thai  the  plaintiff's  title  he  quieted* 

Held,  that  the  action  was  really  one  to  <}uiet  title,  and  that  a  new  trial,  as  of 
right,  should  be  granted  to  the  losing  party.  Earle  v.  Peteraon^  503 

2.  New  Th^ljof  Ri^ht^ffvanUd  without  Objectwn<^lTreguLa'nty, —  Waxver, 
— Where  a  new  trial,  as  of  right,  is  granted  without  exception  or  ob- 
jection, though  irregularly,  no  question  can  be  raised  in  relation  to  such 
irregularity,  by  an  objection  and  exception  to  a  second  order  of 
the  court,  granting  a  new  trial  without  vacating  the  previous  order 
therefor.  lb, 

8.  TitU'Bond,^C(^.^ Pleading, — Where  a  title-bond,  which  is  the  basis 
of  an  alleged  title  to  real  estate,  iiaa  been  made  part  of  the  original 
pleading  setting  up  such  title*  an  amended  and  supplemental  pleading, 
which  refers  to  the  original  pleading  and  to  the  title-bond  therein  set 
out,  is  not  bad  on  demurrer  merely  because  it  does  not  set  out  the  title- 
bond  or  a  copy  thereof.  lb. 

4.  Demm^er. —  Uncertainty. — Where»  from  the  chain  of  title  set  up  in  a 
pleading,  an  equitable  title  in  the  party  pleadins  the  same  may  oe  in- 
ferred, the  absence  of  an  affirmative  allegation  oftitle  in  such  party  does 
not  render  the  pleading  bad  on  demurrer,  but  renders  it  subject  to  a  mo- 
tion to  make  certain.  lb, 

6.  Purchase  vfith  NoUee  of  Prior  Title.^A  vendee  of  real  estate  can  not 
hold  the  same,  as  against  the  bolder  of  a  prior  equitable  title,  of  which 
such  vendee  had  notice  prior  to  the  completion  of  his  purchase.      *  lb, 

6.  Ckm^trtietive  Fraud, — Conveyance  during  Adverse  Possession. — Heir,~^ 
One  who  purchases  land  from  the  heirs  of  the  deceased  maker  of  a 
ftitle-bond  for  such  land,  with  knowledge  that  the  obligee  of  such  bond, 
or  an  assignee  thereof,  is  in  possession  and  claiming  title  thereunder, 
thereby  commits  a  constructive  fraud  against  the  latter,  and  can  not  re- 
oover  possession  from  him.  But  allegations  of  fhtud  in  such  case  need 
not  be  alleged,  because  the  conveyance  is  void  as  against  such  adverse 
holder.  lb, 

7.  Same, — Statute  of  Limitationa.-'The  statute  of  limitations,  pleaded 
against  such  adverse  holder  by  such  purchaser,  is  insufficient.  Wokden, 
i,p  dissented.  lb. 

REAL  ESTATE.  ACTION  TO  RECOVER. 
See  Pabtition,  3 ;  Supreme  Court,  20. 

I.  Estoppel  by  Survey. — Admissions  oj  Grantor. — Adtfcrse  Possession, — 
Where  the  owner  of  land  procures  a  survey  thereof  to  be  made  by  the 
county  sur\-eyor,  according  to  section  3,  1  R.  S.  1876,  p.  864*  and  agrees 
to  such  survey  and  places  the  corner-stones  pursuant  thereto,  he  is  estop- 
ped from  asserting  any  claim  to  land  beyond  the  line  thus  establishea  ; 
and  a  person  who  is  prt^enc  at  such  survey  and  has  full  notice  when  it 
is  made,  and  who  subsequently  becomes  a  grantee  of  such  land,  is  bound 
by  the  line  so  established,  and  by  the  admissions  of  his  grantor  made  at 
the  time  concerning  it,  and  can  not  maintain  a  suit  to  recover  from  an 
adjoining  proprietor  a  strip  of  land  beyond  the  survey,  which,  before 
that  time,  had  been  within  a  fence  enclosing  the  land  so  purchased 
by  him.  for  more  than  twenty  vears,  and  occupied  by  bis  grantor,  but 
which  fence,  after  the  survey,  the  adloinin^  proprietor  had  moved  to  the 
line  fixed  thereby,  thus  bringing  the  strip  in  controversy  within  his 
own  enclosure.  MuU  v.  Orme^  95 
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2.  Same. — Evultnce, — In  Buch  a  case,  the  plaintiff  can  not  recoYer,  if  he 
shows  no  title  in  himself,  even  though  the  defendant  has  no  title  ;  and 
n  deed  to  such  defendant  from  his  grantor,  offered  as  evidence  by  the 
plaintiff  to  show  that  the  land  in  controversy  had  not  been  conveyed  to 
the  defendant,  is  inadmissible.  lb. 

RECORD. 

See  Bill  of  Exceptions  ;  Infant.   1  ;  Suprkmb  Coubt,  7,  8,  13,  21,  22. 

RECORD  (OFFICIAL). 
See  Bounty. 

RECORDING  INSTRUMENT. 
See  Turnpike,  4. 

REDEMPTION. 
See  Sheriff's  Salic. 

REFORMATION  OF  WRITING. 
Sec  Mistake,  1,  2. 

REMEDY. 
See  Action  ;  County  Clerk  ;  Covenant,  3 ;  Decedents'  Estates,  15, 

28 ;  Highway,  3 ;  Injunction,  1 ;  Will,  1. 

RENT.  ACTION  FOR. 
See  Mines  and  Mining;  Sheriff's  Sale. 

REPEAL  OP  STATUTE. 
See  Decedents'  Estates,  7,  8  ,*  Ditches  and  Drains,  1 ;  Liquor  Law,  8. 

REPLEVIN. 
See  Chattel  Mortgage  ;.  Execution. 

1.  Former  Adjudieation^  in  Premature  Action^  no  Bar. — Parol  Evidenee.-^ 
Demawi. — A  judgment  against  the  plaintiff,  in  an  action  of  replevin. 

'  rendered  solely  because  of  his  having  failed  to  make  and  prove  a  lawful 
deniHiid  on  the  defendant  for  the  surrender  of  the  goods,  is  no  bar  to 
a  subsequent  action  of  replevin,  by  the  plaintiff,  agailist  the  defendant, 
for  such  goods  ;  and  where,  in  the  latter  action,  the  recovery  in  the 
former  is  pleaded  in  bar,  the  facts  may  properly  be  replied,  and  may 
be  proved  by  parol  evidence.  Roberts  v.  Norris,  886 

2.  Same.—  Chattel  Mortgage, — Right  of  Possession  on  Default — A  provisioii 

in  a  chattel  mortgage,  that  the  mortgagor  shall  retain  possession  of  the 
goods  until  the  maturity  of  the  debt,  and  that,  upon  default  in  making 
payment,  he  shall  deliver  possession  to  the  mortgagee,  adds  nothing  to 
the  latter^s  right  to  possession  on  such  default.  lb. 

8.  Same. — Demand  for  Possession,  when  to  he  Made. — Replevin  of  the  mort- 
gaged goods  by  the  mortgagee  can  not  be  maintained  without  due  de- 
mand upon  the  mortgagor  for  possession,  after  maturity  of  the  debt 
and   bctore  the  bringmg  of  the  suit.  A. 

4.  Judgment  on  Demurrer  to  Reply,  in  Action  originating  before  Justice. — 

Waiver  of  Trial. — Where  such  action  originates  before  a  justice  of  the 

Seacc\  and  such  issues  are  formed  in  the  circuit  court  on  appeal,  and  the 
efendant,  on  the  overruling  of  his  demurrer  to  the  reply,  stands  upon 
his  demurrer,  and  neither  objects  nor  excepts  to  the  i-endition  of  Judg- 
ment on  the  demurrer,  be  waives  his  right  to  a  trial  of  the  issues,      ib. 

5.  Partial  Answer. — Title  under  Sale  for  Storage.^^In  an  action  of  replevin, 

wherein  the  complaint  alleged  title  and  right  of  possession  in  the  plain, 
tiff  at  the  date  of  the  commencement  of  the  action,  the  answer,  with- 
out either  confessing  and  avoiding  or  denying  the  allegations  of  the 
complaint,  alleged  title  in  the  defendant  at  the  date  of  the  filing  of  the 
answer,  based  on  an  alleged  sale  of  the  chattel,  made  previous  to  the 
commencement  of  the  action,  for  storage  charees  accrued  upon  a  con- 
tract to  which  the  plaintiff  was  not  alleged  to  have  been  a  party. 
Held,  on  demurrer,  that  the  answer  is  insufficient.  Smith  v.  Little,  549 
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6.  Foreign  Corpcrations  Act, — Section  2  of  the  ''act  concerning  foreign 
corporations  and  their  agents  in  this  State/'  1  R.  S.  1876,  p.  873,  re- 
quiring the  filing  of  an  instrument  authorizing  service  of  process 
on  the  agent,  in  actions  against  the  principal,  refers  only  to  actions  on 
contract,  and  not  to  replevin  suits.  Jb^ 

7.  Complaint  against  Sfieriff. — Levy  on  Undivided  Interest  in  Personal  Prop' 
.erhf, — Evidence. — In  an  action  of  replevin  against  a  sheriff,  the  com- 
plaint alleged  that  the  plaintiff  was  the  owner,  and  entitled  to  the  pos- 
session, of  a  certain  undivided  interest  in  certain  personal  property, 
possession  of  which  had  been  unlawfully  taken,  and  was  unlawfully  de- 
tained, by  the  defendant,  etc. 

Held^  on  demurrer,  that  the  complaint  is  sufScient. 

Heldt  also,  that  proof  of  the  seizure,  by  the  defendant,  of  the  undivided  in- 
terest of  the  plaintiff's  co-owner,  would  not  sustain  the  action. 

Sehenck  v.  Long,  679 

8.  Right  of  Possession. — The  action  of  replevin  decides  only  the  right  of 
possession.  Highnote  v.  White,  696 

9.  Complaint  to  Recover  Promissory  Note, — ^The  fiict  that,  in  an  action  of 
replevin  of  a  promissory  note,  the  complaint  describes  a  note  payable 
to  a  third  person  and  not  assigned  to  the  plaintiff,  does  not  renaer  the 
complaint  insufficient.  lb. 

10.  Personal  Effects  of  Decedent. — Administrator, — Leaatee, —  WUl. — A  tes- 
tator devised  his  personal  estate  to  his  wife,  during  ner  life,  with  remain- 
der over  to  another.  Upon  her  death,  intestate,  such  legatee  brought 
an  action  aeainst  one  wno  was  both  administrator  of  the  estate  of  the 
wife,  and  administrator,  with  the  will  annexed,  of  the  estate  of  the  tes- 
tator, to  recover  possession  of  promissory  notes  constituting  a  part  of 
the  testator's  personal  estate. 

Held,  that  the  defendant,  as  the  representative  of  the  testator,  was  entitled 
to  possession,  at  least  until  such  estate  was  settled.  lb. 

RESCISSION. 
See  Marriage  Promise. 

RESIDENCE. 
See  Statute  of  Limitations,  10. 

RES  ADJUDICATA. 
See  Common  Schools,  3 ;  Decedents'  Estates,  18 ;  Dtvobcb. 

RETROACTIVE  STATUTE. 
See  Decedents'  Estates,  8  ;  Harried  Woman. 

REVIEW  OP  JUDGMENT. 

1,  Complaint. — Limitation. — Zjegal  Disabilities. — Demurrer. — The  fact  that 
a  complaint  for  review  of  a  judgment  shows,  upon  its  face,  that  it  was 
not  filed  within  three  yeara  after  rendition  of  the  Judgment,  does  not 
render  the  complaint  insufficient  on  demurrer,  where  it  does  not  also 
affirmatively  show  that  the  plaintiff  was  not  under  legal  disability  to 
sue.  WhitehaU  v.  Crawford,  84 

2.  Same. — Such  a  complaint  is  bad  on  demurrer,  for  want  of  a  complete 
record  of  such  judgment.  lb. 

8.  Material  New  Matter. — A  complaint  for  review,  for  material  new  mat- 
ter, which  does  not  allege  the  plaintiff's  ignorance  of  the  new  matter 
until  after  rendition  of  the  judgment,  and  that  he  could  not  have  di^' 
covered  it  by  reasonable  diligence,  or  which  discloses  that  he  was  aware 
of  it  before  rendition  of  the  judgment,  is  insufficient.  lb. 

REVIVAL  OP  STATUTE. 
See  Dbcbdemts'  Estates,  7. 

REVIVOR  OP  JUDGMENT. 
See  Judgment,  8. 
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RIGHT  OF  WAY. 

See  CONVKYAKCS,  1. 

RIPARIAN  OWNER 

See  Watsrcoursk,  4  to  8^ 

SABBATH. 
See  Desecration  of  ;  Sunday. 

SALE 
See  Chattel  Mortqaqe. 

SEARCH-WARRANT. 
See  Malicious  Prosbcutkok. 

SET-OFF. 
See  Attorney  General,  5  ;  IHlactics,  6. 

SEWER 
See  Cities  and  Towns. 

SHERIFF. 
See  Replevin,  7. 

SHERIFF'S  SALE. 
See  Contract,  5 ;   Judgment,  7 ;   Measure  of  Value  ;   Statute  ot 

Frauds,  4  ;  Supreme  Court,  5. 

Mortgage,  Foreclosure  of, — Judgtneni  Debtor  Liable  for  Rents  and  Profits 
during  Fear  Allowed  for  Redemption. — ^The  Judexnent  debtor  alone  is 
liable  for  the  rents  and  profits  of  real  estate  Bola  upon  execution  or  at 
a  judicial  sale,  for  the  year  succeeding  such  sale,  during  which  be 
is  entitled  to  the  possession  of  said  real  estate ;  and  one  who  owns 
the  mere  equity  of  redemption,  in  mortgaged  lands,  by  purchase  from 
the  grantee  of  the  mortgagor,  although  a  partv  defendant  to  the  proceed- 
ings to  foreclose  the  mortgage,  and  although  he  expressly  purchased  sub- 
ject to  the  mortgage,  is  not  a  Judgment  debtor  within  tne  meaning  of 
the  rule.  Graves  v.  Kent,  38 

SLANDER. 
See  Former  Adjudication. 

Answer  in  Justtfieaiion. —  Uncertainty. — In  an  action  for  slander  in  charging 
the  plaintiff*  with  hHving  committed  pcijury  as  a  witness  in  one  of  two 
lawsuits  wherein  he  had  testified,  the  defendant  answered  in  justifica- 
tion, alleging  that  the  plaintiff,  in  testifying  in  a  lawsuit,  as  to  a  particu- 
lar material  fact,  specified,  had  contradicted  his  evidence  as  a  witn«s  in 
a  previous  lawsuit,  concerning  the  same  fact,  which  was  material  in 
that  suit  also. 

Heldf  on  demurrer  th^t  the  answer  is  insufficient,  for  uncertainty. 

MtUl  y.  McKni^kt,  536 

SOLDIER. 
See  Bounty. 

SPECIAL  FINDING. 
See  Contract,  4,  5  ;  Finding  ;  Supreme  Court,  4. 

SPECIFIC  PERFORMANCE. 

See  Statute  oy  Frauds,  1 ;  Supreme  Court,  4. 

Lost  Deed. — ParHtion. — Afjreement  to  Maintain. — A  married  woman  died  in- 
testate, seized  in  f^simple  of  certain  real  estate,  and  leavinir  a  wid- 
ower, a  son  and  two  daughters,  surviving  her.  The  eldest  daughter, 
in  consideration  of  her  agreement  to  maintain  the  father,  received  a 
conveyance  from  her  father,  sister  and  brother,  in  which  his  wife  did  not 
join,  for  their  interest  in  the  Isnds  ;  but,  she  becoming  dissatisfied  wiUi 
the  arrangement,  her  brother  and  sister  agreed  to  take  back  their  inter- 
est in  the  land,  and  to  maintain  the  father  therefor.  Their  deed  to  her 
being  lost  and  unrecorded,  it  was  Agreed  that  a  reconveyance  was  un- 
necessary.   Upon  agreement  between  the  brother  and  younger  sister, 
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that  the  would  maintain  the  fatheir,  he  and  his  wife  conveyed  his  inter- 
eet  to  her. 

The  land  heing  all  the  time  in  the  possession  of  the  older  sister,  her 
inherited  interest  and  that  conveyed  to  her  by  her  father  were  subse- 
quently sold  on  execution  upon  a  judgment  against  her,  to  one  to 
whom  she  and  her  husband  subsequently  quitclaimed  her  inUreai. 
Upon  the  death  of  the  fiither,  whom  the  younger  sister  had  supported 
as  she  had  agreed  to,  she  brought  an  action. against  such  purchaser,  for 
partition,  seeking  to  enforce  the  agreement  of  the  older  sister  to  recon- 
vey,  and  on  the  trial  the  foregoing  facts,  and  also  the  fact  that  all  of 
such  parties  had  notice  of  all  of  such  contracts  and  conveyances,  were 
fi>qnd  specially. 
BM,  that  the  purchaser  was  not  e8tq>ped,  and  that  ihe  plaintiff  can  not 
recover.  Suman  v.  Springaie^  115 

STATUTE  CONSTRUED. 
See  Cbimtnal  Law,  2,  8 ;  Decbbbkts*  Estates,  1,  7  to  12, 14, 16, 17, 18, 
28 ;  Fees  and  Salaries  ;  Infant,  2  ;  Mobtgaox,  1 ;  Statxttk  oj 
Limitations,  4,  &,  10 ;  TtrnNi^iKE,  1. 

STATUTE  OF  FRAUDS. 
See  Contract,  4. 

1.  Conirajcijor  ihe  Sale  of  Real  Estate. — Specific  Performance, — Pari  Per* 
fortnance. —  Pleading. — Practice. — Demurrer. — In  an  action  aeainst  a 
nusband  and  wife,  to  recover  the  possession  of  real  estate,  the  wife  filed 
a  cross  complaint,  alleging  that  theretofore  her  husband  was  the  owner  of 
the  real  estate  in  controversy  and  was  indebted  to  the  plaintiff ;  that  said 
real  estate  had  been  purchased  with  her  money,  of  which  plaintiff  had 
notice:  that,  as  an  inducement  to  defendant  to  join  her  husband  in  the 
execution  of  a  mortgage  on  the  property  to  secure  said  debt  of  her  hus- 
band to  the  plaintiff,  the  plaintiff  agreed  with  her  that  if  she  would  join 
in  the  mortgage,  and  would  pay  the  plaintiff,  out  of  her  separate 
property,  the  said  debt,  within  a  certain  time,  and  the  expense  of  fore- 
closing said  mortgage,  he  would  foreclose  said  mortgage,  buy  in  the 
propertv  at  the  sheriff's  sale,  and  immediately  thereafter  convey  it 
to  her  by  deed,  in  fee-simple  ;  that,  upon  the  faith  of  this  agreement, 
to  which  the  husband  also  assented,  she  joined  in  said  mortgage ;  that 
she  was  in  possession  of  said  real  estate,  at  the  time  of  said  agreement, 
and  was  still  in  possession  ;  that  she  had  paid  said  sum  before  the  ex- 
piration of  the  time  specified,  and  also  the  costs  of  the  foreclosure,  but 
that  plaintiff  had  refbsed  to  comply  with  said  agreement,  and  had  refused 
to  execute  said  deed.  Prayer  for  an  order  requiring  the  plaintiff  to  con- 
vey said  real  estate  to  her. 

Held,  on  demurrer,  that  H  will  be  presumed,  the  contrary  not  beins  alleged, 
that  the  agreement  counted  upon  was  verbal  ;  and,  if  it  issudi  as  is  re- 
quired by  the  statute  of  frauds  to  be  in  writing,  the  objection  maybe 
taken  bv  a  demurrer  for  the  want  of  sufficient  facts. 

Held,  also,  that  such  agreement  was  for  the  sale  of  real  estate,  tmA,  not  being  in 
writing,  comes  within  clause  4  of  section  1  of  the  statute  of  frauds. 

Held,  also,  that  the  cross  complaint  shows  no  such  part  performance  of  the 
agreement  on  the  part  of  the  wife,  as  will  take  tbe  case  out  of  the 
statute,  and  entitle  her  to  specific  performance.    Carlisle  v.  Brennan,  12 

2.  Same. — An  objection  that  a  contract  for  the  conveyance  of  lands, 
sought  to  be  specifically  enforced,  is  void  by  the  statute  of  frauds, 
may  be  presented  for  the  first  time  on  the  trial,  without  pleading  the 
statute.  Suman  v.  Springaie,  116 

8.  Same. — Payment-^Mere  payment  of  the  purchase-money  will  not  take 
a  verbal  contract  for  the  conveyance  of  real  estate  out  of  the  statute 
of  frauds.  i^. 

4.  Verbal  Sale  of  Land. — Part  Performanee.-^Shervff*9  Sale.>^Actum  to  Set 
Aside  and  (^uiet  Title. — Priority  of  Equitable  IHile  o^er  Judgment  Lien, 


688  DTDEX. 

— Notice, — Possession, — Infancy  of  Wife, — A.,  the  owner  of  certain  mort- 
gaged  lands,  verbally  agreed  with  B.  to  exchange  the  same  for  certain 
other  lands  owned  by  the  latter,  who  also  assumed  the  payment  of 
the  mortgage  debt.  Possession  accordingly  was  mutually  exchanged. 
B.  made  lasting  and  valuable  improvements,  and  paid  off  the  mortgage 
and  taxes  on  the  mortgaged  premise.  Subsequently,  a  Judgment  was 
rendered  against  A.  as  principal,  and  G.  as  his  surety,  which  was  a  lien 
upon  the  latter  tract.  .  Afterward  B.  conveyed  to  A.  and  A.,  upon  re- 
quest of  B.,  conveyed  such  tract  to  D.,  who  had  purchased  the  same 
from  B.  Subseouently,  execution  was  issued  aeamst  A.  and  C,  and 
such  land  was  sold  thereon  by  the  sheriff  to  C ,  who  had  notice  of  D.'s 
title,  and  that  B.  was  still  in  possession.  In  an  action  by  D.  against  C^ 
to  set  aside  such  sale  and  quiet  his  title,  the  foregoing  facts,  in  substance, 
were  found  specially  by  the  court. 

Held,  that  D.  was  entitled  to  judgment. 

Held,  also,  that  the  verbal  contract  had  been  taken  out  of  the  statute  by 
part  performance. 

Hel(L  also,  that  the  lien  of  a  judgment  is  subject  to  all  prior  liens,  whether 
legal  or  equitable. . 

Held,  also,  that  B.*s  possession  was  notice  to  G. 

Held^  also,  that  the  contract  was  not  affected  by  the  infancy  of  B.'s  wife. 

Armstrong  v.  Peamaw,  429 

6.  Verbal  Contr€u:t  io  Convey  Lands,  in  Consideration  of  Lifetime  Support — 
Part  Performance, — Possession, — The  owner  of  certain  lands,  being  in 
possession  thereof  a^his  home,  verbally  agreed  with  h:s  sons,  then  living 
with  him,  that,  if  they  would  support  him  and  his  wife,  during  his  life, 
he  would  convey  the  same  to  them.  This  they  faithfully  performed, 
having  complete  control  of  the  land,  and  improving  and  clearing  the 
same,  but  continuing  to  live  with  their  father  as  before,  and  without 
any  actual  delivery  of  possession.  The  father  having  aied  intestate, 
without  making  the  promised  conveyance,  an  action  of  partition  was 
brought  by  the  widow,  against  the  sons  and  other  heirs  of  the  intestate, 
resulting,  over  a  cross  complaint  by  the  sons,  alleging  title  in  them  by 
virtue  of  such  facts,  and,  over  proof  of  the  same,  in  partition  amongst 
all  the  parties  in  the  shares  fixed   by  the  statute  of  descents. 

Held,  that  there  was  no  part  performance  of  the  verbal  contract,  sufficient  to 
take  it  out  of  the  statute  of  frauds.  Johns  v.  Johns,  440 

STATUTE  OF  LIMITATIONS. 
See  Decedents'  Estates,  5  ;  Real  Estate,  Action  to  Quiet  Tttlk,  7 ; 

Review  of  Judgment,  1. 

1.  Exceptions  to. — Complaint. — Demurrer. — A  complaint  which  shows 
upon  its  face  that  the  plaintiff's  cause  of  action  is  barred  by  the  statute 
of  limitations,  but  does  not  also  show  that  the  cause  of  action  is  not 
saved  by  any  of  the  exceptions  to  that  statute,  is  sufficient  on  de> 
murrer.  Kent  v.  Parks,  53 

2.  Same,-^  Answer. — Reply, — In  such  case,  the  statute  of  limitations  should 
be  pleaded  as  a  defence,  and  the  exception  as  a  reply.  lb, 

8.  Same.— Partition, — Ecidenee, — In  an  action  for  the  partition  of  lands, 
both  the  statute  of  limitations  and  any  exception  thereto  may  be  given 
in  evidence  under  the  issue  formed  by  the  answer  of  general  denial.  lb. 

4.  Judgment  not  a  Contract — Section  211  Consii*ued. — A  judgment  is 
neither  a  contract,  nor  in  the  nature  of  a  contract,  within  the  meaning 
of  the  word  '*  contracts,"  as  it  is  used  in  clause  5,  section  211,  of  the 
practice  act,  limiting  actions  "  Upon  contracts  in  writing"  to  twenty 
years,  Niblack  v.  Goodman,  174 

6.  Same. — Neio  Acknowledgment  or  Promise. — Section  220  Construed. — Sec- 
tion 220  of  the  practice  act,  providing  that  '-No  acknowledgment  or 
promise  shall  be  evidence  of  a  new  or  continuing  contract  whereby 
to  take  a  case  out  of  the  operation  of  the"  statute  of  limitations, 
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**  anless   *   in  *    writing "  etc.,  contemplates  only  actions  upon  con- 
tracts,  and  does  not  apply  to  actions  upon  judgments.  lb. 

6.  Same. — Deed  of  Assignment  for  Benefii  of  Creditor  s. — A  deed  of  assign- 
ment by  a  debtor,  for  the  benefit  of  his  creditors,  to  a  third  person,  con- 
stituting iho  latter  his  assignee  and  directing  such  assignee  to  pay  his 
debts,  is  not  an  "  acknowledgment  or  promise,''  within  the  meaning  of 
said  section  220.  lb, 

7.  Same. — Requisites  of  "  Acknowledgment  or  Promise" — The  "  acknowledg- 
ment or  promise,"  sufficient  to  take  a  case  out  of  the  statute  of  limita- 
tions, muse  be  in  writing,  signed  by  the  debtor,  and  made  to  the  creditor 
or  his  agent.  lb. 

8.  Same. — Aeknowledgment  or  Profnise  to  pay  Judgment  Invalid. — No 
"  ugieemeiit  or  promise  "  will  take  a  judgment  out  of  ihe  operation  of 
the  statute  of  limitations.  lb. 

9.  Same. — Argumentative  Reply  in  Denial  r^feded  on  Motion. — Harmless 
Ruling  on  Demurrer. —  When  the  statute  of  limitations  is  pleaded  in 
bar  of  an  action,  a  reply,  alleging  that  the  action  was  commenced  be- 
fore the  expiration  of  the  time  limited,  amounts  only  to  an  argumenta- 
tive denial,  and,  if  the  general  denial  be  also  replied,  may  be  rejected 
on  motion,  and  the  sustaming  of  a  demurrer  thereto  is  harmless.        lb. 

10.  Abaencefrom  State. — Section  216  Oonstrued. — Residence. — Process. — If  a 
debtor,  though  personally  absent  from  the  State,  so  maintains  his  resi- 
dence within  the  State,  as  that  process  may  be  served  upon  him,  he  is 
not  **  absent"  within  the  meaning  of  that  clause  of  section  216  of  the 
practice  act,  providing  that  '*  The  time  during  which  the  defendant  is 
a  non-resident  of  the  State,  or  absent  on  public  business,  shall  not  be 
computed  in  any  of  the  periods  of  limitation."  lb. 

11.  Sxceptionh  to. — Complaint, — Demurrer. — A  complaint  is  not  insuffi- 
cient, on  demurrer,  merely  because  it  affirmatively  shows  on  its  face  that 
the  cause  of  action  is  within  the  statute  of  limitations,  unless  it  also 
affirmatively  appears  that  it  is  not  within  any  of  the  exceptions  to  that 
statute.        *  McCaUam  v.  Pleasants^  542 

12.  Same.— In  such  case,  the  statute,  to  be  available  as  a  defiance,  must 
be  pleaded.  lb. 

18.  Same  — Payment. — Acknonoledgment  of  Debt — Payments  on  the  cause  of 
action,  an  acknowledgment  of  the  debt  due,  and  a  promise  to  pay  the 
same,  made  by  the  defendants  within  twenty  years  prior  to  the  bringing 
of  an  action  on  a  promissory  note  and  to  foreclose  a  mortgage  on  real 
estate,  against  purchasers  of  the  mortgaged  lands,  take  the  action  out 
of  the  statute.  Jb. 

STAY  OP  EXECUTION. 
See  Partition,  2. 

STOCK. 
See  Turnpike,  8,  6. 

STREET. 
See  Cities  and  Towirs. 

SUBSCRIPTION. 
^  See  Turnpike,  6. 

SUNDAY. 
See  Sabbath  ;  Supreme  Court,  18. 

SUPERIOR  COURT. 
See  Supreme  Court,  16. 

SUPREME  COURT. 

See  Amendment,  2  ;  Decedents'  Estates,  4, 11, 14, 17  j   Ikvant,  1,  8  : 

New  Trial,  1 ;  Partition,  1  ;  Watercourse,  6. 
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1.  New  Tri^tL-^Afsiffntnent  of  Error, —  Waiver. — Where  an  assignment  of 
error  in  tbo  Supreme  Court  alleges  tkat  **  the  court  below  err6d  in  not 
granting  a  new  trial  for  "  «  reason  stated  both  in  the  assignment  of  ep* 
ror  and  in  the  motion  for  a  new  trial,  it  brings  in  review  such  ground 
only,  though  others  be^tated  ia  auoh  motion. 

Board  af  CkmnCr^  etCm  v,  Byrne,  21 

2.  Weight  of  Evidence. — The  Supreme  Court  will  not  diftarb  a  finding, 
upon  the  more  weight  of  the  evidence.  Lane  v.  ClodfeUer^  61 

3.  Weight  of  Evidence, — The  Supreme  Court  will  not  disturb  a  finding 
on  the  mere  weight  of  the  evidence.        Lttite  t.  American,  ete^  CA>.,  67 

4.  Fad  inferred  from  Special  Finding. —  Coverture, —  Contract  to  Convey. 
^Specific  Performance. — In  determining  the  law  applicable  to  a  special 
finding  of  the  facts  in  a  suit,  the  Supreme  Court  may  infer  any  ma- 
terial fact  which,  though  not  specifically  ^ound,  is  reasonably  deduct- 
ble  from  the  lacts  found,  and  which  throws  li^ht  upon  the  matter  in 
controversy  ;  e.  g.,  the  coverture  of  a  party  against  whom  specific  per- 
formance of  a  contract  is  sought  to  be  enforce.  Suman  v.  SprtngatCt  115 

5.  Execution,  Sale  and  Payment^  ajter  appeal  front  Decree  of  Foreciontre. 
— Certtorori  after  Submission, — Moiton  to  Dismiss. — Attswer  to  Assign  ^ 
meni  of  Error,— -An.  appeal  was  taken  to  the  Supreme  Court,  by  the 
plaintiff,  from  a  judgment  forDclosing  a  mortage,  in  his  fiivor,  on  real 
estate,  and  decreeing  the  sale  of  the  sanM)  subject  to  a  prior  lien  in  iavor 
of  a  defendant.  After  a  written  submission  of  the  appeal  by  the  par- 
ties, the  defendant  unswcred  the  assignment  of  error  by  alleging  that, 
after  the  appeal,  the  plain^tifl  had  purc&sed  the  real  estate  in  question  at 
a  sherifi*s  £u]o  thereof,  on  a  certified  copy  of  such  decree,  which  he  had 
caused  to  be  issued,  receipting  U*  the  sherifi,  on  the  order  of  sale,  for  the 
amount  of  his  hid,  less  tne  costs.  Tho  defendant  also  procured  a  eertto- 
rarU  the  return  to  which  brought  up  tho  record  showing  the  truth  of  hia 
Fpecial  plea. 

Held,  on  demurrer,  that  the  defendant  was  entitled  to  his  certiorari,  that,  on 
the  return  thereto,  a  simple  motion  to  dismiss  tho  appeal  would  have 
been  sustained,  that  the  return  shows  a  payment  to  tho  plaintiff  within 
sec  650,  2  R.  S.  1876,  p.  238,  and  that,  therefore,  the  answer  is  sufficient. 

aarJc  V.  Wright,  224 

6.  Aifsigwment  of  Error. — Good  and  Bod  Paragraphs, — An  assignment  of 
error,  in  the  Supremo  Court  questioning  tho  suflSciencv  of  a  complaint 
containing  one  or  more  sullcient  paragraphs,  is  unavailable,  though  tho 
remaining  paragraphs  be  insuiScient.  Leedy  v.  NasK  311 

7.  Heeord. — Ruling  on  Demurrer. — No  question  can  be  presented  to  the 
Supreme  Court,  as  to  the  correctness  of  the  rv^ng  on  a  demurrer,  when 
tho  demurrer  is  not  in  the  record.  Bout  v.  Woods,  319 

8.  Becord. — Evidence. — Excessive  Damages— "V^here  all  the  evidence  is  not 
in  the  record,  on  appeal  to  the  Supreme  Court,  no  question  as  to  exces- 
sive damages  can  be  considered.  /6. 

9.  Same.— Brief. — Rule  19. — A  party  complaining,  in  the  Supreme  Court, 
of  alleged  error  in  the  admissii>n  or  rejection  of  evidence,  must,  under 
Rule  19,  refer  to  the  page  and  line  of  the  record  where  the  matter  com- 
plained of  is  set  forth.  ^  Jt, 

10.  Weight  of  Evidence. — The  Supremo  Court,  on  appeal,  will  not  disturb  a 
a  finding  on  the  mere  weight  of  the  evidence.  Sutterfieldv.  7^'ttipo.  338 

11  Su^ctency  of  Evidence. — Motion  for  New  TVm/.— A  motion  for  a  new 
trial,  based  upon  the  ground  that  *«  the  finding  of  tho  court  is  not  sus- 
tained by  sufficient  evidence,'*  authorizes  tho  Supreme  Court  to  examine 
i\ko  evidence,  and,  if  any  material  issue  in  the  cause,  necessary*  to  su^ 
port  the  finding  made,  be  unsupported  byovidence,  to  reverse  the 
judgment.  /4. 
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12.  Judgm&nt-^Obieciion  to  Form  or  Substance  of. — Practice. — Objection  to 
the  form  or  substance  of  a  judgment  can  not'be  made,  for  the  first  time, 
in  the  Supreme  Court,  on  appeal.  Ludlow  v.  Walker,  868 

18.  BUI  of  Exceptions. — Record. — A  bill  of  exceptions,  not  signed  by  the 
proper  judge,  forms  no  part  of  the  record.  lb. 

14.  Affidavit. — Presumption. — An  afifidavit  in  support  of  a  motion  is  pre- 
sumed, by  the  Supremo  Court,  where  the  contrary  is  not  shown  by  the 
record,  to  be  the  sole  ground  upon  which  a  ruling  on  the  motion  is 
made,  even  in  cases  where  counter  affidavits  or  other  adverse  evi- 
dence was  admissible.  Hood  v.  Pearson^  868 

15.  Appeal. — Failure  to  Join  or  give  Notice  to  Co-Parties. — Foreclosure  of 
Mortgage. — In  an  action  to  foreclose  a  mortgage,  brought  by  the  mort- 
gagee, against  surviving  mortgagors,  the  heirs  of  those  deceased,  and 
the  holdfers  of  senior  and  junior  mortgage  and  judgment  liens, 
in  the  Superior  Court,  wherem  foreclosure,  sale  and  distribution  of  the 
proceeds  according  to  priority  were  decreed,  such  mortgagors  and  heirs 
appealed  to  general  term,  and  thence  to  the  Supreme  Court,  without 
eitner  joining  or  giving  notice  to  their  codefendants. 

Held^  that,  on  motion  oy  the  appellee,  the  appeal  should  be  dismissed. 

Spahr  V.  Dickson,  894 

16.  Erroneous  Ruling  on  Demurrer  not  Cured  bv  Instruction. — Where  the 
evidence  given  on  the  trial  of  a  cause  is  not  m  the  record,  the  Supreme 
Court  can  not  determine  that  the  overruling  of  a  demurrer  to  an  insuf- 
ficient answer  was  cured  by  an  instruction  to  the  jury,  declaring,  in 
effect,  that  the  facts  alleged  in  such  answer  constituted  no  defence  to 
the  action.  Sessejigut  v.  Posey,  408 

17.  New  Trial. — Leading  Question. — No  question  as  to  the  asking  of  a  lead- 
ing question  can  be  presented  to  the  Supreme  Court^  unless  made  a 
ground  for  a  now  trial.  City  of  Anderson  v.  Hervey,  420 

18.  Promissory  Note. — Sunday. — Ratification. — The  Supreme  Court  will  not 
disturb  a  finding  upon  the  mere  weight  of  evidence  as  to  the  execution 
of  a  promissory  note  on  Sunday,  and  as  to  its  subsequent  ratification. 

Dams  V.  Pool,  426 

10.  Instructions. — New  THaL—No  Question  can  be  presented  to  the  Supreme 
CoHrt,  as  to  the  sufficiency  of  instructions  given  to  the  jury,  where 
the  instructions  complained  of  are  not  identified  in  a  motion  for  a  new 
triaL  Earle  v.  Peterson^  508 

20.  Judgment  for  Recovery  of  Real  Estate. — Death  of  Plaintiff^. — Appeal  by 
Administrator  and  Legatees. — Heirs. —  Will  revoked  by  Marriage. — Ooti- 
veyance  during  Adverse  Possession. — In  an  action  by  tno  widow  of  an  in- 
testate, to  recover  possession  of  her  deceased  husband's  real  estate, 
wherein  judgment  was  rendered  in  her  favor  for  the  undivided one>third, 
and  in  favor  of  the  defendant  for  the  undivided  two-thirds,  an  appeal 
was  taken  to  the  Supremo  Court  in  the  name  of  A.,  B.  and  C.  Ac- 
companying their  assignment  of  errors  was  an  unverified  statement, 
alleging  that,  subsequent  to  the  rendition  of  such  judgment,  the  plaintiff 
had  married  D.,  and  then  died,  leaving  her  husband  as  her  solo  heir  ; 
that,  prior  to  such  second  marriage,  she  had  duly  executed  a  will, 
devising  all  of  her  property  to  B.  and  C;  that  D.,  to  carry  out  the  in- 
tentions of  the  testatrix,  had  duly  conveyed  all  of  the  testatrix's  estate 
toB.  and  C;  and  that  this  appeal  was  prosecuted  in  the  name  of  A., 
as  administrator,  etc.,  and    B.  and  C,  as  devisees. 

Held,  that  the  will  was  revoked  by  such  marriage,  and  therefore  gave  no 
title  to  B.  and  C;  that  D.'s  conveyance  to  them,  during  the  adverse  pos- 
session of  the  defendant,  was  void  as  to  the    latter  ;  that  they  should 

Vol.  LXVII. 
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have  proeeouted  the  appeal  in  the  name  of  A.  personally,  and  that  the 
appeal  by  A.  as  administrator  was  unauthorized  by  law. 

Vail  v.  LifuUay,  528 

21 .  Same. — Statement  of  Clerk  no  part  of  Record, — Evidence. — ^The  minutes  of 
the  clerkj  in  a  case,  showed  that  the  plaintiff,  on  the  conclusion  of  his 
evidence,  had  withdrawn  part  of  the  paragraphs  of  the  complaint,  and 
that  thereupon  the  cause  was  submitted  to  the  jury  by  agreement  of 
the  parties,  without  any  evidence  for  the  defendant,  and  without  ar- 
gument. 

Heldj  that  such  statement  by  the  clerk  forms  no  part  of  the  record,  and 
therefore,  in  the  absence  of  the  evidence  from  the  record,  the  Supreme 
Court  can  not  say  that  the  plaintiff  had  not  been  harmed  by  the  overrul- 
ing  of  his  demurrer  to  an  insufficient  answer.        Mull  v.  McKnighi,  535 

22.  Record, — Instructions.^ New  Trial. — Bill  of  Exertions, — An  instruction 
given  or  refused,  copied  into  the  motion  for  a  new  trial,  forms  no  part 
of  the  record  in  the  Supreme  Court,  if  not  otherwise  properly  set  out 
therein.  Burnett  v.  Overton^  667 

28.  Verdict. — Eoidenee. — Where,  from  the  evidence  in  the  record,  the  Su- 
preme Court  can  not  say  that  the  verdict,  though  unsatisfactory,  is  pal- 
pably wrong,  it  will  not  be  disturbed.  Lanning  v.  Sprott,  6^4 

SURETYSHIP. 
See  Principal  and  Surety. 

SURPLUSAGE. 
See  Practice,  4. 

SURPRISE. 

See  Affidavit. 

SURVEY. 
See  BxAL  Estate,  Action  to  Becoyeb,  1. 

TENDER. 
See  Guaranty. 

TITLE-BOND. 
See  BxAL  Estate,  Action  to  Quiet  Title,  8. 

TOLL-GATE. 
See  Criminal  Law,  2,  8. 

TOWNSHIP. 

OMJt  Township  not  Liable  for  Teacher^s  Salary. — Contract — Ultra  Vires, — A 

civil  township  is  not  liable  on  a  contract  by  the  township  trustee,  with 

a  teacher  of   a    common    school,   even  though  the  contract  be  made  in 

the  name  of  the  civil  township.  Harrisoti  Tp  v.  McOregor,  880 

TOWNSHIP  TRUSTEE. 
See  Common  Schools,  8. 

TRESPASS. 
See  Injunction. 

TRIAL. 
See  Amendment  ;  Practice,  2,  7 ;  Repleyin,  4. 

TURNPIKE. 
See  Criminal  Law,  2. 

1.  Gravel  Road. — Debts  contracted  in  Excess  of  Stock. — Director  not  lAahle 
on  Contract  made  by  his  Successor. — Statute  Construed. — An  ex-member 
of  the  board  of  directors  of  a  gravel  road  company  organized  under 
the  act  of  May  12th,  1852,  1  R.S.  1876,  p.  654,  is  not  liable  individually, 
under  section  25  of  that  act,  on  a  contract  in  excess  of  the  solvent  stock 
of  the  company,  entered  into  by  the  successors  of  such  board. 

Schofield  v.  Henderson,  268 

2.  Same,'^Protesting  Director  not  Liable, — A  member  of  a  board  of  direc- 
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tors  contracting  such  a  debt  over  his  protest  and  without  his  consent 
is  not  liable  thereon  individually,  even  though  his  protest  was  merely 
verbal.  lb, 

3.  Same, — Assessments  are  Part  of  Stock. — Articles  of  Asaoeiaiion, — Assess- 
ments of  benefits  to  lands,  as  well  as  the  stock  subscribed,  constitute  sol- 
vent stock,  though  the  aggregate  exceed  the  amount  of  stock  specified 
in  the  articles  of  association.  lb, 

4.  Turnpike  Company. — Corporation, — Record  of  Ariieles. — A  turnpike 
company  is  deemed  to  be  a  corporation,  from  the  time  its  articles  are 
recorded  in  the  proper  recorder's  office. 

Atherion  ▼.  Sugar  Creek,  etc.,  T.  P.  Co.,  384 

5.  Irregularity. — Action  for  Stock  SubscribetL —  Q^o  Warranto. — Irregu- 
larity in  or  after  the  election  of  the  directors  of  a  turnpike  company 
might  be  ground  for  a  quo  warranto,  but  is  no  defence  to  an  action  by 
the  company  to  collect  stock  subscribed  to  its  preliminary  articles.     lb, 

ULTRA  VIRES. 
See  Township. 

UNCERTAINTY. 
See  Practice,  9 ;  Real  Estate,  Action  to  Quiet  Title,  4  j  Slakbxb. 

USER. 
See  Highway,  1. 

USURY. 
Usurious  Interest  hieluded  in  Principal  of  Promissory  Note  Payable  in  Bank. 
—  Voluntary  Payment.  —The  payment,  by  the  maker  of  a  promissory 
note  payable  in  bank,  of  a  judgment  recovered  thereon,  against  him, 
by  a  bona  fide  endorsee  thereof  for  value  and  before  maturity,  is  not  a 
voluntary  payment ;  and  he  may  maintain  an  action  against  the  payee, 
for  usurious  mterest  included  in  the  principal  of  such  note  and  Judg- 
ment Lacy  y.  Broum,  478 

VARIANCE. 
See  Criminal  Law,  1,13:  Watercourse,  6. 

VENPOR  AND  PURCHASER. 
See  Conveyance,  2. 

VENUE,  CHANGE  OP. 

See  Affidavit. 

VERDICT. 
See  Contract,  5  ;  Supreme  Court,  28. 

VERIFICATION. 

See  Affidavit. 

VOLUNTARY  PAYMENT. 
See  Usury. 

WAIVER. 
See  Amendment,  4 ;  Bastardy  ;  Infant,  8  ;  Practice,  2,  7  ;  Promisso- 
ry Note,  6  ;  Real  Estate,  Action  to  Quiet  Title,  2  •  Replevin, 
4  ;  Supreme  Court,  1. 

WATERCOURSE. 
1.  Diversion  of  Surface  Water. — Right  of  Oumer  to  Improve  his  Land. — 
Stream,. — Instruction. — In  an  action  by  a  land-owner,  against  an  adjoin- 
ing proprietor,  for  diverting  surface  water,  caused  by  rain  or  meltins 
snow,  from  its  natural  channel  across  the  lands  of  the  defendant,  and 
thereby  overflowing  and  injuring  the  lands  of  the  plaintiff,  the  evi- 
dence established  that  such  water  was  that  which  flowed  occasionally 
ttom.  a  ravine  onto  the  lands  of  the  defendant,  seeking  an  outlet  into  a 
certain  creek  ;  that,  until  the  construction  of  a  certain  ditch  by  the  de- 
fendant on  his  own  lands,  such  water,  after  leaving  the  ravine,  had  no 
certain  channel ;  and  that  the  diversion  complained  of  was  caused  by 
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certain  improvements  made  by  the  defendant  on  his  own  land,  below  the 
mouth  of  the  ravine.  The  court  instructed  the  jury  that,  *'  to  establish 
the  existence  of  a  stream  of  water,  it  is  not  necessary  to  prove  that  it 
flows  continuously,  *  *  *  but  it  must  have  a  substantial  existence," 
etc.  The  defendant  asked  an  additional  instruction,  in  substance,  that 
the  stream  must  be  well  defined,  flowing  in  a  certain  direction,  and  by  a 
regular  channel,  and  not  the  mere  outburst  of  a  freshet,  flowing  in  no 
particular  direction. 
Held,  that  the  instruction  asked  should  have  been  given. 

Sehlichier  v.  Philiipy,  201 

2.  Obatruetion  of,  by  a  OUy. — StreeUj-^Sewera. — Negligence. — Meatuj^  of 
Damages. — Instruction. — Rents, — Permanent  Injury. — In  an  action  by 
the  owner  of  a  lot  lying  within  a  city,  against  the  city,  for  allied 
negligence  in  the  construction  and  repair  of  its  streets  and  sewers, 
whereby  a  stream  of  living  water,  previously  flowing  freely  across  the 
plaintiff's  lot,  was  so  obstructed  as  to  back  water  upon  the  plaintifi's 
premises  and  destroy  his  cellar,  it  was  proper  to  instruct  the  jury,  that 
if  they  found  "  for  the  plaintiff",  the  measure  of  damages  "  would  **  be  the 
fair  rental  value  of"  the  "  premises,  or  such  part  as  "  they  found  **  from 
the  evidence"  the  plaintiff  had  *' been  deprived  of  during  such  time  as" 
such  deprivation  necessarily  existed  ;  and  that  if«they  found  that  "  the 
value  of  the  premises  "  had  "  been  permanently  diminished,''  the  plain- 
tiff is  "  entitl^  to  compensation  "  therefor. 

City  of  South  Bendy.  Paaxm,  228 

8.  Same, — City  is  Bound  to  Repair  its  Sewers. — A  city  incorporated  under 
the  general  law  of  this  State  has  exclusive  control  over  public  sewers, 
and  therefore,  on  constructing  a  sewer  through  which  to  flow  a  stream  of 
water,  it^s  liable  for  damages  to  property,  caused,  without  the  fault  of  the 
owner,  by  the  negligence  of  the  city  in  keeping  such  sewer  in  repair.  Jb. 

4.  Dam  Backing  Water  on  Mill  of  Riparian  Proprietor^ — Easement. — A 
non-riparian  proprietor  of  a  mill  situated  near  a  >yatercour8e,  and  pro- 
pelled by  water  drawn  from  and  returned  to  such  watercourse  by  means 
of  races  constructed  through  the  intervening  land,  under  grants  author- 
izing the  same,  may  maintain  an  action  against  a  riparian  proprietor 
below  the  tail-race,  who  so  obstructs  the  flow  of  the  watercourse  as  to 
back  water  upon  the  water  wheels  of  the  plaintiff's  mill ;  and  this  re- 
gardless of  wnether  or  not  the  plaintiff  has  a  grant  from  the  riparian 
proprietors  between  the  points  where  such  races  severally  connect  with 
the  watercourse.  Bristol  Hyd,  Co,  v.  Boyer,  286 

6.  Same.—  Varianee.-^Words  and  Phrases.^The  fact  that  the  plaintiff 
alleges  in  his  complaint,  that  his  mill  is  situated  "  on  "  the  watercourse 
does  not  amount  to  an  allegation  that  he  is  a  riparian  proprietor,  at  va- 
riance with  the  real  extent  of  his  ownership.  76. 

6.  Same, — Amendment  deemed  Made, — Supreme  Court. — An  amendment  of 
the  complaint  in  such  case  so  as  to  fit  the  evidence,  being  one  that 
might  be  made  below,  will  be  deemed  by  the  Supreme  Court,  on  ap- 
peal, as  having  been  made.  lb. 

7.  Same. — Rights  of  Upper  and  Lower  Proprietor, — Floods,'^A  lower  ripa- 
rian proprietor  has  no  right  to  so  construct  his  dam  as,  in  times  of  or- 
dinary freshets,  to  throw  the  water  back  upon  the  premises  of  the 

groprietor  above  ;  and,  if  he  does,  he  is  responsible  in  damages.  He, 
owever,  is  not  responsible  for  damages  occasioned  by  extraordinary 
floods,  against  which  ordinary  skill  and  foresight  could  not  provide, 
though  the  backing  of  the  water  be  increased  by  his  dam.  lb, 

8.  Same. — Condemnation  of  Site  for  Dam,  etc. — Extent  of. — The  defendant 

in  such  case  introduced  in  evidence  the  record  of  condemnation,  under 
the  act  of  March  11th,  1867,  1  R.  S.  1876,  p.  829,  of  the  land  on  which 
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their  dam  was  erected,  and  of  the  right  to  thereby  overflow  certain  oth- 
er lands  situated  below  the  plaintifTs  premises. 
HeUi,  that  such  condemnation  gave  the  defendant  no  right  to  overflow  the 
premises  of  the  plaintiff.  lb, 

WATER-POWER. 

See  CONVBYANCE,  1. 

WEIGHT  OF  EVIDENCE. 
See  SuFBEMB  Court,  2,  8, 10, 18. 

WIDOW. 

See  Decedents'  Estates,  22 ;  Evidence  ;  Mobtgage,  7  ;  Will,  1. 

WILL. 
See  Replevin,  10  ;  Marriage. 

1.  Consiruciion  of.-^Deviae  by  Husband,  to  Wife,  for  lAfe.-^Residuary  Leg- 
atee, — Children  of  Wife  Twice  Married. —  Conversion, — Claim. — Rem- 
edy.— A.  married  a  widow»  who  had  children  by  a  previous  marriage, 
and  by  whom  he  had  two  sons,  B.  and  C.  He  subsequently  died  testate, 
leaving  his  said  wife  and  sons  surviving  him.  By  his  will,  he  directed 
his  executor  to  sell  perspnal  property  sufficient  to  pay  his  debts,  etc., 
a^d  devised  the  residue  thereof,  and  his  real  estate,  to  his  wife  for  life, 

fiving  her  power  to  sell  all  of  such  personalty  necessary  to  support 
er,  if  the  rents  of  the  realty  should  prove  insufficient.  At  the  death 
of  his  wife,  the  real  estate  and  any  residue  of  such  personalty  were  to  ^o 
to  his  sons  equally  and  absolutely,  subject  to  a  certain  speciflc  devise 
to  D.  B.  subsequently  died  intestate,  leaving  a  wife  and  children.  C. 
then  died  testate,  leaving  no  widow  or  children,  but  devising  his  resid- 
uary interest  in  A/s  estate  to  D.  D.  afterward  died  intestate,  leaving 
no  husband  or  children.  Subsequently,  A.'s  widow  died  intestate,  leav- 
ing children  or  their  descendants  by  each  marriage,  and  leaving  per- 
sonal estate  which,  almost  entirely,  was  the  proceeds  of'  the  rents  of 
such  real  estate. 

Held,  that  the  personal  estate  left  by  A.'s  widow,  on  distribution  by  her 
administrator,  descended  to  her  children  and  their  descendants  generally. 

Held,  also,  that  if  A.'s  widow  had  unlawfully  converted  any  part  of  the 
personalty  devised  to  her  by  A.,  the  remedy  of  the  heirs,  legatees  or 
representatives  of  B.  and  U.,  was  by  a  claim  against  her  estate  for 
damages.  Mariz  v.  Sedam,  216 

2.  Resisting  Probate  of. — Admissions  by  Legatee  Incompetent  against  Co,  Leg' 
atee. — Evidence. — A  will  having  been  offered  for  probate  by  certain  of 
the  legatees  who  would  take  separately  and  not  jointly  thereunder,  ob- 
jections were  flled  to  the  probate  thereof  on  the  grounds  of  undue  execu- 
tion, undue  influence,  fraud,  duress  and  the  insanity  of  the  testator, 

*  whereupon  one  of  such  legatees  flled,  but  subsequently  withdrew,  a  plead- 
ing admitting  the  truth  of  the  objections  and  asking  judgment  ac- 
cordingly. On  the  trial,  the  objectors,  over  the  exception  of  such  lega- 
tees, gave  such  pleading  in  evidence,  and  also  proved  oral  admissions 
by  the  legatee  who  had  flled  sudi  pleading,  of  tne  truth  of  such  objec- 
tions, made  by  the  latter  while  testifying  as  a  witness  on  a  former 
trial  of  the  cause. ' 
Held,  such  legatee  not  having  testified  on  this  trial,  that  the  evidence  was 
incompetent.  Hayes  v.  Burkam,  369 

WITNESS. 
See  Continuance  ;  New  Trial,  3. 

Husband  and  Wife. — Since  the  taking  effect  of  the  act  of  March  15th,  1879, 
Acts  1879,  p.  246 ,  husband  and  wife  are  competent  witnesses  for  or 
against  each  other,  in  all  actions,  civil  or  criminal,  to  which  either  of 
them  is  a  party,  "  except  as  to  communications  made  to  each  other 
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during  marriage  ; "  and  in  an  action  by  the  husband,  for  the  seduction 
of  the  wife,  she  is  not  a  competent  witness. 

Broum  v.  Norton,  424  ;  Hutehason  y.  State,  449 

WORDS  AND  FHSASES. 
See  Bill  or  Ezcxptioks  ;  Contract,  4 ;  Watkrcoursb,  6. 
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